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I.  DEFINITION  AND  NATURE  Off; 

1. 

CoMMOXmSALTH  T.  EtuNNELS,  ET  AL.    l70Y.  T.  I8l3,   10  MaSll. 

Rep*  522. 
Per  Cur.     Parker^  J.     An  unlawful  assembly,     riotously  beftaitioa. 
and  tumultuously  disturbing  the  selectmen  of  a  town,  in  the  ex- 
ercise of  their  duty,  on  a  public  day,  and  in  a  public  place;  and 
obstructing;  the  inhabitants  of  a  tbwn^  in  the  u^e  of  their  consti- 
tutional privilege  of  election,  is  a  riot. 

^A'riotis  4  tiimultiioiM  meeting  of  three  or  more  perflons,apon  eome  purpose  whieh 
tltey  execQte  with  violence.  A  root  is  a  similar  meeting  upon  a  purpose,  which  if 
ezecoted.'would  make  theih  rioters,  and  which  they  actually  make  a  motion  to  ez- 
•enUi;  14  PetordoriT's  Abr.  33%.  Three  persons  at  least  mu^t  bo  engaged  to  make 
the  a  rii»t;  Rex  y.  SeotU  I  Black.  R^p.  £91$  8.  G.  3  Burr.  1202.  And  see  I  Havki 
e.  65i«  s.  5.  whc?e  it  is  laid  down  that  it  must  appear,  that  the  persons  axsembled  to* 
fretJier,  and  that  the  assembling  was  accompanied  with  force  and  violence,  or  tt 
foast  an  appanmt  tendency  thereto,  such  as  were  calculated  to  inspire  people  with 
terror;  sueh  as  being  armed,  using  threatening  speeches,  &c.;  Init  if  persons  meet 
at  a  fair  or  wake,  or  upon  any  other  lawful  occasion,  and  on  a  sodden  fight,  this  is 
»•  riot,  bat  an  affray  merely.  But  if  a  dispute  arise,  and  they  form  themselves  iAt» 
parties,  with  promises  of  mutual  assistance,  and  then  fight,  it  is  a  riot. 

t  A  rout  is  defined  to  be  a>  disturbance  of  the  ]»eace,  by  persons  assemblbig  to* 
gether,  with  intention  to  4oa  thing,  which,  if  ezeeutcd,wiil  make  them  tiotera,  and 
aetnaUy  making  a  moUon  towards  the  execution  of  their  purpose^  1  Hawk.  P.  C 

e.  66.  s.  a. 

Vol.  VIIL  1 


EIOTS  AND  IbOUTS^D^Uum  #/. 


R£8PDBLicA  T.  MoNTGOMCXT,  May  T.  1794,  1  Teates'  Pudd. 

Rep.  419. 
•  iXlIity^       Aboot  the  time  of  the  insurrection  in  the  western  counties  of 
poleinaiit  Pennsylrania  a  number  of  persons  in  Northampton  county  erec- 
Banner.      ^^^  &  liberty  pole,  in  a  violent  manner  and  against  the  wishes  of 
the  most  orderly  part  of  the  inhabitants. 

JP«r  Cur»  The  setting  up  of  a  pole  at  any  time,  in  a  tamulto* 
ons* manner  with  arms,  is  a  riot;  hut  the  erection  when  the  army 
was  known  to  be  on  their  march  in  support  of  the  conalitutiott 
and  the  laws,  could  only  he  attributed  to  an  avowed  design* of 
giving  aid  to  the  insurgents^  and  intimidating  the  executives  of 
gOYecnment. 

3. 

State  v.  Cole,  et  jtt.  May  T.  1822,  S  M^Cord's  S.  Ca,  Rap,. 

Qlr  when  as  p.  1 19.        - 

••{oWjjd  for  The  defendant  and*  otbers  assembled  fo»  the  purpose  of  pa- 
poMdoin^  troling,  ard  abused  the  prosecutor,  and  atjruek  and  beat  his  n*- 
anunlawful  g^^es  after  midnight  with  their  guns,  fltc. 

The  court  held,  that  where  persons  were  asembled  for  a  law- 
ful purpose,  and  while  so  assembled,  associated  together  to  com* 
mit'an  unlawful  p.ct,  the  persons  will  be  considered  assembling, 
for   he  unlawf  it  purpose. 

Per  Cur.  Jf^ttt  J.  •  If  a  patrol  who  originally  assembled  for 
the  purpose  rf  duty,  afterwards  unile  in  committing  a  breach  of 
the  peace,  it  is  as  much  a  riot,  as  if  the  original  assemblage  had. 
been  for  thai  purpose*. 

4. 

Feiinstlvakia  V.  Cbibbs,  et  a l.  Sept  T.  1795,  Addis.  PeniH^ 

and  di»iuil^»  P^  Cur.  It  IB  a  riot,  if  a  number  of  people  assemble  in  a  town^ 
middle of^  in  thedead'of  the  night,  and  by  noise,,  or  otherwise,,. disturb  tho 
thenigbt.    peaceable  citizens^ 

6. 
Tbb  State  t.  Bbooks,  et  ib.  Dec.  t.  1833, 1  Hill's  Rep.  361.. 

Utf^anren       Marsh^^he  prosecutor,  epectted  a  dam  on  a  creek,  and  partial- 
iTDriwiiialy  on  Brobks,  the  defendant's  land.     Brooks  armed  himself  and 
taHiulenV'  ^^^  Other  defendants,  and  went  and  out  away  the  dam  and  let  off 
nnonorto   the  water,  exclaiming  that  he  would  do  it  at  all  hazards, 
thepcopla.       Per  Cur.  Johnson,  J.  Hawkins  defines  a  siot  in  these  words^  "a 


a 


RIOTS  AND  ROUTS-^/ndiefmefil/or. 

mt.ift  tbe  t«ati1tfiout  disturbftnce  of  tlte  peace,  by  tbree  persons 
or  more,  assembling  together,  of  their  own  authority,  with  an  io^ 
tent  mutually  to  assist  each  other,  against  any  who  oppose  then^ 
in  the  execution  of  some  enterprise  of  a  private  nature,  and  af- 
terwards executing  the  same  in  a  violent  or  turbulent  manner,  to 
the  terror  of  the  people,  whether  the  act  intended  were  lawful 
or  unlawful  ;^'  Hawkins,  P.  G.  c.  65,  s.  1.  The  conduct  of 
Brooks,  and  those  with  him^  come  within  the  very  definition^ 
Ihe  crime. 


Douglass  t.  Thx  StatE|  May  T.  1834, 6  Terger^s  Tenn.  Rep. 

p.  525. 

Douglass,  with  two  constables,  and  with  several  other  men  u^i^^- 
^ent  to  the  dwelling  of  one  Kincaid,  and  broke  open  the  smoke 
house,  and  took  therefrom  some  negroes  locked  up  therein,  by 
virtue  of  executions  against  Sawyer,  Kincaid's  son-in-law.^- 
They  cajme  in  a  threatniog  manner  and  with  great  violence,  fir:>t 
to  the  dwelling  house,  and  then  proceeded  to  the  smoke  house, 
which  was  twenty  yards  of  it,  and  within  the  curtilage. 

The  court  charged  the  jury,  that  to  constitute  a  riot,  three  or 
snore  must  do  an  unlawful  act,  or  a  lawful  one  in  a  riotous  or 
unlawful  manner;  all  concerned,  acting,^  or  aiding,  or  ready 
to  aid  by  lying  in  wait,  &c.  with  intent  to  break  open  a  dwel- 
ling house,  or  house  adjoining,  being  in  the  enclospre,  and  part 
of  the  mansion  or  dwelling,  with  force  and  in  a  riotous  manner, 
will  constitute  a  riot,  unless  justified.  It  will  be  no  justification 
to  break  open  as  above,  a  house  to  levy  an  execution  on  the 
property  of  the  owner  himself,but  it  will  be  so  to  levy  on  the  goods 
of  another,  secreted  there,  after  a  demand  of  the  owner  of  the 
house  and  a/efusaU 

Per  Cur.  Caircn^  J.  Wc  timk  tha  charge  of  the  court  ac* 
eurate.  The  exec«ti«ins  furnished  no  justification  to  the  de* 
lendant,  even  if  the  negroes  had  belonged  to  Sawyer.  Tbe  fact 
that  they  did  not  is  an  «ggrav^aiion« 


11.  INDICTMENT  TOR. 

1. 


Commonwealth  v.  Ruvvels,  et  al.  Nov.  T.  1813,  10  Mass. 

Rep.  622. 
The  d<»fendant  and  several  others,  were  found  guilty  of  a  riot,  Thoindfet 
and  moved  in  arrest  of  judgjitnt,  on  the  ground  that  the  <^^«f^  ^afm"^ 


4  RI0TS;]AND  ROVTS.^  Indictment  Jw-. 

w^'S^tiTd*  ®^^*  averred  to  have  been  done,  were  not  alleged  to  have  been 
byforeeaniri  done  With  force  and  arms. 

Med  not  ba  P^  C\^^-  Parker,  J.  We  think,  that  the  words,  **  force 
J^'^  and  arms,"  introduced  in  the  first  part  of  the  indictment,  may 
fmtioik  without  any  violence  to  the  sense,  or  any  offence  against  gram- 
matical lules,  be  applied  to  every  distinct  allegation,  and  that 
they  are  properly  applicable  in  this  manner.  It  is  alleged,  that 
the  defendants  did,  on  the  day  mentioned  in  the  indictment,  as* 
iemble  unlawfully,  with  force  and  arms,  and  being  so  assembled, 
they  coiomitted  the  acts  which  are  the  ground  of  the  pro8ecii«> 
tipn. 

2. 

The  State  v.  Martiit,  et  al.  May  T.  1819, 3  Murphy's  N.  C. 

An  indict  .    ?^P-  533. 

mcntforpul      The  defendants  were  indicted   for  a  riot,  *^  in  breakmg  and 

boute^roust  pulling  down  the  dwelling-house  of  Lucy  Shotwell,  the  said  Lu* 
*'hJf  %     ^y  l^^ing  in  the  peaceable  possession  thereof." 
boost  iNi  It  appeared  upon  the  trial,  that  Lucy  had  a  husband  livings 

loDgtd.*  '    ^jjQ  ^^^  temporarily   absent  from  the  state.     The  defendants 
were  convicted,  and  a  motion  for  a  new  trial. 

Per  CSir.     Taylor^  C  J.     This  case  resembles  The  Queen,  r. 
Soley,  et  al.  2  Salk.  595.     There  the  judgment  was  arrested,  be* 
cause  it  did  not  appear  whose  house  it  was. 
New  trial  ordered. 

3. 

State  v.  Allison,  June  T.  1832,  3  Yerger's  Tenn.  Rep.  488; 
State  v.  Pttgh,  et  al.  2  Hayw.  Rep.  55. 

Arerdietof  Allison  was  indicted  with  two  others,' and  pleaded  separately, 
aeainat  ooe  and  was  found  guilty.  And  afterwards  one  of  the  others  was 
jjj^*^*^'!^^  tried  and  acquitted.  X)n  motion,  the  judgment  against  Allison 
hisgoili  fti  was  arrested. 

mhere  nwy  P^  Greeny  J.  The  principle  is,  that  if  one  rioter  be  tried  ami 
beacquit  found  guilty,  (the  others  not  having  been  tried,)  judgment  may 
be  given  against  him.  The  reason  is,  that  the  jury  trying  one^ 
and  finding  hira  guilty,  do  pronounce,  by  that  verdict,  that  three 
are  guilty  of  a  riot.  The  court  must  enter  judgment  against  the 
party  convicted  on  the  verdict,  and  cannot  look  to  extrinsic  facts 

*  And  Iho  indiclment  must  show  what  acte  the  dnfendania  assembled  to  do,  that 
the  court  maj  k<iow  whetlier  the  acts  were  unlawful  or  not;  Hex  v.  Gulaton,  Ld. 
Raym.  1210;  and  it  must  state  that  the  .defendants  unlawfullj  assembled;  Rez  ▼• 
Soley,  e  Salk.  593. 


RGBBlEKf.^What  cmstitutts  t/U  crime. 

1o  find  reasons  to  arrest  the  judgment,  and  must  proBonnee  it 
without  regard  to  the  acquittal  of  the  other.  In  The  State  ▼• 
Pugh,  etal.2  Hayw.  53^  it  is  laid  down,  that  the  verdict  estops 
the  one  convicted  to  say  that  he  was  not  guilty.* 


III.  EVIDENC£.t 


■^i»"»^ 


1.  WHAT  CONSTITUTES  THE  CRIME,  p.  6. 
ir.  INDICTMENT,  p.  7. 
III.  EVIDENCE,  p.  7. 


I.  WHAT  CONSTITUTES  THE  CRIME.* 

1. 

Ukited  States  v.  Joves,  April  T.  1813,  3  Wash.  C.  C.  Rep. 

p.  210. 
Per  Cfur.     Waihington^  /•     Robbery  is  the  felonious  taking  of  0«ftiuiioa. 
goods  from  the  person  of  another,  in  his  presence,  by  violence, 
or  putting  him  in  fear,  and  against  his  will. 

*  S60  Rex  ▼.  Sftdbary,  1  Ld.  Rajrm.  484,  wbera  tfat  court  held,  thU  if  eU  are  a^ 
qoitted  bot  two,  jadgment  for  a  riot  cannot  be  aiTen. 

t  To  soitdin  the  indictment  it  mast  be  proved,  that  there  were  three  or  more 
pera^ae  eenanbled,  who  committed  the  act.  If  pertona  aaeembled  together,  for  tJie 
parpoie  of  doing  an  eot«  if  they  d»  not  [roceed  to  ezeente  their  pnrpoee,  it  ia  aa 
aalaivfal  aMemb}y;  bat  if  the  act  be  done,  it  is  immaterial  whetlier  the  aet  be  «m« 
lawful  or  not;  Hawlc.  P.  C.  c.  69.s.  1. 

*  Robbery  ie  defined  to  be  a  felonioiia  taking  of  money  or  goods  of  any  Talae, 
irom  the  person  of  another,  or  in  his  presence,  against  his  will,  by  violence  or  putting 
him  in  fear;  4  Black.  Comm.  243.  I  HaJe*8  P.  C.  533.  Something  must  be  takeB« 
«nd  it  most  be  of  some  value;  Rez  v.  Phipoe,  2  |Leacb,  C.  L  673.  And  the  rob* 
ber  must  be  in  possession  of  the  thing  taken;  Rex  v.  Tarrel,  1  Leach,  32^.  note.-<* 
But  it  may  be  only  for  an  instant;  Rex  v.  Peat,  ibid  p.  228,  and  Rex  v.  Lapier,  ib. 
320.  The  robbery  will  be  complete  if  the  property  be  taken  fhim  the  presence  of  . 
the  owner.  Aji  if  A.  be  assaulted  by  a  thief,  throws  bis  purse  or  cloak  into  a  b«ah« 
and  the  thief  takes  it  up  and  carries  it  away;  Rox  v.  Frajicis  2  Stra.  lOtS:  Rex  v* 
Grey,  2  East  P.  C.  708.  So,  to  constitute  a  robbery,  the  property  must  be  taken 
against  the  will  of  the  owner;  Rex  v.  M*Daniel,  Fo»t.  121.  So  personal  violence 
need  be  used,  it  may  be  by  fear,  which  the  law  construes  violence;  Rex  v.  Donolly, 

1  Leach  C.  L.  193.  But  snatchinga  bundle  from  a  boy  does  not  a  mount  to  that 
toree  and  terror  implied  by  the  term  «*  Tiolenee;*'  Rez  T.  MaeauJlyt  1  X^eacbv  C.  I^ 
287;  Rex  ▼.  Robins,  ibid.  p.  290. 


i. 

COMMOHWEALTH   Y.    SnELLIVO,  Jan»  T*   l8l2,    4  BlQU.   PetiD. 

Rep.  379. 
Per  Cur.     TUghman,  C.  J.     To  constitute   a  robbery,  there 


must  be  a  felonious  taking  of  property  from  the  person    of  an- 

I 
Jtrtteiivc 


Inali 


^i^  Other,  by  force.     This  force  may  be  either  actual  or  constructive. 
Actual  force  is  applied  to  the  body,constructive  is  by  threatening 
words  or  gestures,  and  operates  on  the  mind. 

3. 

CoMMOin¥EA<.TH  T.  SiTELLiNo,  Jan.  T.  1812,  4  Binn.  Peno.  R. 

p.  379. 
A« where  ^^  ^'''  Tilgiman^  C.  /.  If  the  thief  induces  the  party  rob- 
^^«P|||^y  bed  to  throw  down  his  purse  through  fear,and  then  the  thief  takes 
thiov*  it  up,  it  is  a  forcible  taking  from  the  person.  In  such  case,  the 
Dorw  ^nd  P^***®  *^  ^^^  actually  taken  from  the  person,nor  is  there  any  force 
tbe;bie/  in  the  act  of  taking  it  from  the  ground,  but  the  law  would  be  of 
takes u op*  little  use,  if  it  could  be  evaded  by  artifices  of  this  kind. 

4. 
The  United  States  v.  Jones,  April  T.  1813,  3  Wash.  C.  C. 

Or  open  hie  Rep.  216. 

iloik.  Washington^  J,  speaking  of  the  crime  of  robbery,  says:  **It  is 

*  Pulling  in  fear  if  part  of  the  definition  of  the  crime.    But  there  are  eaeee,  ia 
which  it  can  be  said,  it  can  liardly  ezint;  at  if  a  persoo  be  knocked  down  and  staa- 
ned  by  the  blow,  and  his  property  taken  from  him,  the  act  it  a  robbery,  and  yet  the 
•alfrtrin'T  party  has  not  been  put  in  fear.    The  lav  will,  howevert  imply  fear.    8ov 
where  there  if  no  actual  violenco;  as  where  a  person  aceo^te  another  with  a  drawn 
jword,  and  asks  alms,  and  it  is  given  to  him  under  an  apprehension  of  persenal 
•danger,  he  is  guilty  of  a  robbery.     So,  also,  a  f^ar  of  injury  to  the  obild  or  ehildrett 
•of  a  party,  from  whom  property  is  demanded,  will  be  conttmed  fear  of  Ttolence  to 
Ahe  parly  himself;  Rex  ▼.  Donnelly,  3  East,  P.  C.  718;  Rex  ▼»  Reave,  ibid.  p.  736. 
fio,  also,  a  fear  of  injury  to  property;  Rez  t.  Simmons,  2  East,  P.  C.  731.    Aa 
evhere  money  wan  extorted  from  the  prosecutor,  at  the  head  of  a  mob;    Rez.  r. 
Taplin,  2  Ecut,  712.     And  also  whore  property  wan  obtained  by  a  threat  to  diatroy 
dhe  bouse;  Rex  v.  Brown,  2  Eaat,  p.  C.  731;  Rex  v.  Aaley;  ibid.  729.     So,  also  tho 
d*oar   of  losing  character  and  reputation,  by  a  charge  of  sodomitical  practices,  is  a 
jiollicient  ground  to  imply  fear;  Knewland  ▼.  Wood,  5  Leach,  731.     Afrd'OTtn 
without  any  actual  violence,  as  seixing  the  partj  and  attempting  to  take  him  to  m 
jnagistrate;  Rex  v.  Jones,  1  Leach,  C.  L.  139.    In  the  case  of  Rex  t.  Ooooelly,  I 
fjeach,  193.  the  accusation  was,  ^  you  had  better  comply,  or  I  will  take  yon  beforo 
a  magistrate,  and  accuse  you  of  an  attempt  to  commit  an  unnatural  crime,^'  aod  oIh 
•tained  by  that  threat  money  from  the  prosecutor,  the  eoart  held  it  to  be  robbery.^- 
And  see  Rex  v.  Huckman,   1  Leach,  278.     But  if  the  apprehension  of  injury  has 
■ceased,  and  the  prosecutor  parts  with  his  money  for  the  purpose  of  convicting  tho 
prisofier,  it  is  not  a  robbery;  Rex  v.  Reave,  2  East,  P.  C.  734;  Rex  v.  Fuller,  Roes. 
Jk  Ry.  408.     See  Rex  v.  Egorton.  Russ  Sc  Ry.  3C5,  where  the  court  held,  that  tho 
fear  of  the  loss  of  character  and  service,  upon  a  charge  of  sodomitical  practices, 
Is  auffieient  to  constitute  a  robbery,  though  the  party  has  no  &ar  of  being  taken  in* 
lo  custody,  or  of  punishment. 


SCIRE  FACIAS. 

objected,  that  the  taking  must  be  from  th«  pertoD.  The  kw  it 
otherwise;  for  if  it  be  in  the  presence  of  the  owner,  as  if  by  intim- 
idation he  is  compelled  to  open  his  desk,  from  which  his  money 
is  taken,  or  to  throw  down  his  purse,  which  the  robber  picks  up^ 
it  is  robbery;  as  much  as  if  he  had  put  his  hand  into  the  pocket 
of  the  owner,  and  taken  money  from  thenre;  see  2  East,  Crim. 
Law,  707;  1  Hale,  533;  1  Hawk.  c.  34,  s.  5.  But  the  taking 
must  be  in  the  presence  of  the  owner. 


INDICTMENT.^ 


Com'th  v.  Humphrey,  Nov.  T.  1810,  7  Mass.- Rep.  242, 
The  indictment  alleged  that  the  prisoner,  with  force  and  arms,  ^•^'JI^Jj 

assaulted  Peter  Tracey,  and  one  silver  watch,  &.c.  from  his  per-  nocaTwrOia 

son  against  his  will,  and  with  force  and  violence,  did  steal,  rob,  p^^^jhsi; 

take  and  carry  away,  &c. 

A  question  arose  whether  it  ought  to  have  been  averred  that 

Tracey  was  put  in  fear. 

Per  (Sir.     It  is  not  necessary,  though  usual,  to  lay  in  the  in* 

dictment  that  the  robbery  was  committed  by  putting  in  fear  \  it 

ift  sufficient  if  laid  to  have  been  done  with  violence. 


EVIDENCE^t 

I.  DEFINITION  AND  NATURE  OF  THE  WRIT,  R 
11.  FORM  OF,  9. 

*The  indicttaeat  must  ftate  tlie  asmia!t  and  the  ftloMons  intention  ;  Rex  v.  P«l- 
fr/roan,  t  Leach  C.  L.  563.  And  the  taking  mast  be  charged  to  be  with  violence 
and  ainunst  the  will  of  the  party. 

tThe  taking  must  be  prored,  and  the  gooda  most  be  proved  to  have  been  ink^m 
from  the  person  of  the  pruseouter^  or  in  his  presence;  Rex  v.  Francis,  2  Stra.  1015  ; 
Rex  V.  Grajr,  2  £«st  P.C.  703.  And  the  property  must  appear  to  have  been  taken 
ammo/urandi;  1  Halo,  533 ;  1  Hawk.  P.  C.  c.  24, s  24.  And  it  mutt  appear  hj 
leeiimonj  that  they  were  taken  against  th4  will  of  the  pnrty  ;  ibid.  And  it  need 
Botbe  shown  that  they  were  taken  by  aetua]  force,  it  is  sufficient  if  the  party  rob- 
bed delivered  them  under  a  fear  and  apprehension  of  injury  to  his  person,  children^ 
property,  or  character;  4  Black.  Com.  243.  And  the 4>rosocutor  must  either  prove 
that  he  was  actoaily  in  bodily  fear  from  the  defendant's  actions  at  the  time  of  the 
lobbory,  or  ho  must  prove  circumstances  from  which  the  court  and  jury  may  pre- 
snme  such  a  deg^roe  of  apprehension  of  danger  as  would  induce  the  prosecutor  te 
part  with  hie  property :  As  taking  the  child  of  the  prosecutor  and  threatening  to 
doetroy  it ;  Rex  v.  Re^ve,  2  Cast  P.  C.  735  ;  or  a  threat  of  charging  the  prosecutor 
with  an  unnatural  erime ;  Rex  v.  Jones,  1  Leach  139 ;  Rex  v.  Hickman,  ibid. 
p»  278. 
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IIL  WHEN  IT  LIES,  10. 
IV.  AGAINST  BAIL,  XL 
V.  AGAINST  RECOGNIZORS,  12. 
VI.  AGAINST  TERRE-TENANTS,  12. 
VIL  DEFENCE  TO,  13. 

VIII.  CONSOLIDATION  OP  SEVERAL  WRITS  OF,  14. 
IX.  AMENDMENT  OF,  14. 
X.  JUDGMENT  ON,  15. 
-XI.  INTEREST  ON,  15. 


I.  DEFINITION  AND  NATURE  OF. 

1. 

Lloyd,  xt  al.  v.  The  State,  Dec.  T.  1821, 1  Alb.  Rep.  34. 
Per  Cur*  Lipscomb^  J.  A  tdre facias  has  been  defined  a  jiH- 
dicial  writ,  founded  on  some  matter  of  record,  as  a  judgment  or 
'  recognizance,  for  the  purpose  of  obtaining  execution.  (Bac. 
Ab.  title  scire  facias.)  It  is  said  to  be  an  original  \9t\t  when 
founded  on  a  recognizance;  and  at  common  law  it  could  always 
issue  on  a  recognizance.     (6  Bac«  Ab.  103,  &c.) 

2. 

.       EnswoaTH  ▼.  DAYEirPoaT,  July  T.  1832, 9  Conn.  Rep.  392. 
jieontider       P^  Q*^»     WMiams^  J.     A  scire  facias  is  a  judicial  writ;  but 
ttfl^ofaV**  **^^  *^  **  ^^  action;  Fenner  v.  Evans,  1  Term  Rep.  2C8,     It  may 
aeuM.        be  pleaded  to,  as  an  action;  Grey  t.  Jones,  2  Wils.  251;  Pultney 
T.  Townson,  2  Bla.  Rep.  1227;  2  Tidd  1046.     It  may  be  releas- 
ed, by  a  release  of  ail  actions;    Co.  Litt.  290. 

3. 

Jartis  y.  Rathbone,  1787,  Ktrby's  Conn.  Rep.  220. 
^^^  Ptr  Our.    A  scire  facias  is  a  judicial  writ,  issued  for  the  pur- 

-pose  of  substantiating  and  carrying  into  effect  an  antecedent 
jwigmeat. 


Wolf  t.  Pai^icsfobd,  Ohio  Cond.  Rep.  841. 
Ibid— (or«      Per  Cur.    A  scire  facias  j  to  revive  a  judgment,  is  only  a  con- 

viTeajadg 

*It  i0»  jadicial  writ  tdcfraned  to  the  sheritf'or  othet  minisferial  officer,  and  b 
coDfiderod  m  a  new  action ;  Wiolar  v.  Kretchman,  3  T.  R.4S ;  Jenner  r.  £?ana, 
ibid.  267.  And  the  writ  mast  be  foonded  on  eome  matter  or  proceedlsf  of  recoidt 
as  a  jadgment«  recognizance,  lettera  patent,  ke. 
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tiDuatioii  of  the  former  suit,  and  is  not  an  original  proeeediog. 
(2  Tidd.  933;  1  T.  R,  267.) 

.  •  '  -  6,  > .  , 

Oreehwa Y  ▼.  Daee,  April  T.  1796,  I  Halst.  N.  J.  Bfip*306,  & 

Ptr  Cur.     Every  scire  facias  h  a  new  and  independent  action,  ^^^^(^^ 
referring  to  tbe  former  proceedings,  blit  wh^rily  dielinet  from  to  former 
tbem.  ^*^*^*  *"** 

6. 

Commonwealth  v.  Downey,  Marcb  T.   1813,  9  Mass.  Rep* 
520,  3d  Ed.  482.     S.  P.  Caelton  vi  Youno,  1  Aik.  Vt. 
Bep.  332;  Johkson  t.   Randall,  ?  Mass.   Rep.  340^ 
Jarvis  V.  Ratbburn,  Kirby,  220. 
JV  Ciir.     It  is  also  a  principle  well   settled,  ihnt  mrefadas  ^,^^;;*on?y 

can  issue  from  no  court  but  one  in  possession  of  the  record  upon  issuefi-nma 

Wnioh  it  ISSnes*  session  of 

the  record 
■■       >      I  I  I       -         «■  tipon  which 

k  ittiMt. 

II.  FOiyd  OF. 

1. 

Wolf  T.   Pounspord,  Ohio  Cond.  Rep.  841;  M*Vick:a«  r- 

The  heirs  of  Ludlow,  Id.  345* 
Per  Our*     Admitting  a  stire  facias  to  be  the  proper  remedy,  A  ache  ftici 
the  nature  and  extent  of  bis  claims  ought  to  be  srt  forth,  in  the  "j^evtry 
writ,  with  sonie  decree  of  certainty.     Writs  of  this  description  thin»ifcaiw 

I  .  ,.  ...t  'w^i  required  to 

must  contain  erery  thing  that  is  required  to  constitute  a  good  consiitatea 
declaration;  or,  in  other  words,  they  must  set  out  all  the  fa«t8g^^J^*  ^ 
that  are  necessary  to  show  a  right  in  the  plaintiff  to  the  relief 
prayed  for  $  2  Ohio  Rep.  248. 

•  i. 

Neal  v.  Cook,  May  T.  1829,  5  Ualst.  N.  J.  Rep.  337* 
Etoingf  C.  J,     The  sdrt  facias  issued  in  this  case  against  Ata  A  leira  faiei 

*  To  nuthorixe  a  jud^ent  upon  a  tcirefaeiiu  in  a  recognisance  of  bail  in  a^tate 
^  ^aio,  agrain^t  the  securitiop,  ii  must  aror  that  the  principal  was  called  ^d  m«do  de- 
fault; White  and  CfiitCutt  v.  the  slate,  5  f  orger*«  Rep.  1S3.  - 

WjiRfs  a  bond  is  ^iven,  conditioned  toprosecate  a  btll  of  injunctton  with  effeeta 
9§ire  faeia$  founded  on  such  bondi  ttiust  firor  that  tho  principal  fiiiled  to  proscouto 
the  ifijanotfon  with  ctfeci;  M^Combsi  il  aL  r.  Hall  and  Boddie,  4  Tergor^s  K.  455. 

A  Mei-fa.  on  a  decree  rendered  again»t  an  ezecvtor,  is  defective,  if  it  does  not 
ftUege  a  deoattavil;  Coz  ▼.  Coz,  2  Terger^  Rep.  305;  Wray  ▼.  Williams,  Id.  302. 

A  set. fa,  need  not  set  forth  what  goods,  lands,  ftc.  have  been  acquired  by  the  de* 
Ibndan trainee  the  date  of  the  judgment;  Langv.  Levis, Admr.  1  Rand. 277. 
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iTm^ch  ^•*''.  ■*  pwrnisbee,  is  essetttially  ctefectiw  in  not  ttating  wit* 
m'^ni.isde    Sufficient  certainty  and  precision^  the  nature  of  the  properly  at* 

4^7nnl'  **  "^a^^hed.  ^As  the  girarnishee  may  hare  occasion  to  avail  himself 
•Kite  with  of  the  recorery  against  him,  for  protection  in  case' of  a  sut>se* 
iiI3«!rtan  q"**nt  demand  or  suit,  by  the  defendant,  in  attachment^  the  na- 
ly,  ihen*     tore  of  the  property  attached  in   his  hands  oucht  to  be  shown 

lure  of  the         .  ,  i  .../,,,  .  ,  ^ 

p  openy  at  ^^tb  sueii  precision  as  to  aflord  him  adequate  means  of  protect 
cifhed.        tion,  to  enable  him  to  plead  and  prove  the  proceeding  under  the 
attachment  as  a  bar  to  another  demand. 


■i^» 


UI.  WHEN  IT  LIES. 
1. 

Elisabeth  Woodcock  t.  Walkeb^  Oct.  T.  1817,  14  Mww^ 

Rep.  386. 
A9ci.  fju  This  was  a  $cire  facias j  praying  for  an  execution  or  a  warniDt 
uponn'ior  of  distress  against  the  defendant  for  his  non  compliance  with  an 
tmjmil"  order  of  the  common  pleas,  by  which  he  was  adjjudged  the  repu- 
piea8,ihnt  ted  father  of  a  bastard  rhiTtl,  of  whi'eh  the  pFaintiiT  had  been 
fubtr^an  delivered,  and  ordered  by  the  court  to  give  a  bond  ^ilh  sufficient 
ch^'^Tir  *"''^^'®^«  ^^^  P^y  ^  c^^rtain  sum  weekly^  towards  the  maintenance 

pay  a  week  of  tlib  child. 

wardf  the  ^^^  ^^'  ^  ^"^  ^^  sdrtfacios  Uas  only  lo  obtain  executfonr 
mainieit  of  a' judgment.  This  was  merely  an  order  that  the  defendant 
ehtid;  ami  sbouM  give  seoutity^^  Itc.  The  only  mode  of  enforcing  the  per> 
^^^boad!'^  fotman^e  o£  tbe  order,  was  to  commit  the  defendant  to  prison, 
le.  untrl  he  should  comply.     The  writ  cannot  be  supported^  and  the 

defendant  must  take  judgment*  for  his.cost. 

2. 

PCKROCK  ABB  AHOTBCB  T.  HaIT  AND'  AltOTHlTm,  JuttC  T.  1822* 

8  Sergt*  at  Rawle's  Penn.  Rep.  376. 
^ha*'r*  ^^  ^^^*     Gihson^  J,     It  seems  to  be  the  better  opinion,  that 

writodei  in  personal  actions,  the  scire  facias  to  revive  judgment,  lajk  ndV 
iTjIidlmiicni  ^^  common  law;  but  that  it  was  first  introduced  and  its  nature 
vas  first  in  declared,  by  the  statute;  Westminster  2.  13  E.  1.  stat.  1.  c.  45. 
ih^stajute^  before  which  the  plaintiff  was  put  to  a  new  original  on  the  judg- 
of  Wesimin  Q^ent,  which  after  a  year  and  a  day  was  presumed  to  be 
K.  Katati  released  or  satisfied.  This  rule  of  the  common  law  was  for 
Uynoua  ****  protection  of  the  debtor;  and  one  object  of  the  stat- 
.aommon  nte  was^  to  preserve  to  him  the  benefit  of  it,  while  a  more  spee« 
M^i  tin)  dy  *i^d  less  oppressive  remedy  was  provided  for  the  creditor. 


4CIRX  FACIAS.~4fmtt<  bm.  li 

The  PROPftTETOBft  ot  tre  KevkebccTubchase  v.  Datis, 
Sept.  T.  1821,  1  Grcenl.  Me.  fiep.  308.  315. 
Per  Cur.    Mellen^  C  J.  It  is  contended,  that  no  scire  facias'^^^J!^ 
bylaw  lies  in  a  case  like  the  present;  it  being  brought  to  reviTevj^ea  j«<le 
a  jwigment  in  a  real  action.     Independent  of  our  statute  provi- »)  tieiinn, 
•ions  relating  to  the  writ  of  scire  facias,  it  lay  in  a  real  ^^^^^o'^j^'^*^*^*^^!"^ 
and  in  the  case  of  withers  v   Harris,  2  Ld.  Raym.  806,  \vas  held  Mat8«. 
t^be  necessary.     So  to  revive  a  judgment  in  ejectment;  2  Salk. 
600;  7  Mod.  64.     So  that  the  statute  of  this  state  be  construed 
to  give  and  require  a  scire  facias  to  revive  judgments,  in  personal 
actions  only^  the  objection  does  not  seem  well  founded. 


How  V.  Co»«AH,  May  T.  188S,  4  Gre«hl.  Me.  Rep.  T9. 


Per  Cur.  Mellen^  C»  7.  As  to  the  first  question  reserved,  seln  ikclAa. 
^e  are  of  optnioa  that  scire  facias  is  proper  process  in  the  pres- 
ent  case.  It  has  always  beeti  used  in  Massachasetts;  and  its 
correctness  seems  never  to  have  been  even  <{ttedtioned  in  a  single 
•instance;  though  several  -cases  of  the  kind  are  reported  which 
were  ifharply  contested  on  vartoas  grounds.  In  Reid  r.  Blaney, 
2  Green L  128^  we  at  last  indirectly  intimated  the  same  opinion 
which  we  now  expressly  give.  We  do  not  say  that  an  action 
on  the  caae  would  not  be  as  convenient  and  correct  as  the  reme- 
dy hy  writ  of  scire  facias;  but  there  can  be  no  advantage  in 
changing  a  long  established  course  of  proceeding,  which  relates 
merely  to  a  reipedy,  and  has  no  connection  with  a  right.  We 
therefore  cannot  sustain  the  objection^  which  haa  been  urged 
agaiiist  this  process. 


IV.  AQAINST  BAIL. 


BAxaa  T.  HAaaisov,  Spring  t.  1824,  5  Lilt.  Ky.  Rep.  69. 

Per  Cur.  MUlsy  J*  The  present  appellant  holds  a  judgment  j^^^i^ 
against  R.  Terry,  in  the  record  of  which  Harrison  stands  asw»n*?  »P« 
special  bail  for  Terry«  by  an  endorsement  on  the  original  muu con 
writj  taken  by  the  sheriiTin  the  form  prescribed  by  the  act  ^^ *'"ljjjjifj|^j*' 
'aemhly  regulating  that  matter.  He  issued  a  scire  facias  against  the  nrinei 
Harrison  as  the  special  bail,  to  have  execution  of  the  judgment  ^|^*p^y. 
against  him*    At  the  trial  of  the  cause  on  a  day  after  the  return  ^  n«n«y 


IS  SCIRE  VAClAS.^^gsintt  reeognixort. 

hu'Sdvto  *'*7»  Harrismi   appeared,  and  by  his  counsel  demurred  to  lb« 

priaon.*      scirefaciaSj  in  which  the  piaintiff  joined* 

The  sole  ground  relied  on  as  a  defect  in  the  scire  faciaSjis  the 
want  of  Ihe  averment  that  the  principal  had  failed  to  pay  the 
money  or  render  his  body  to  prison.  There  is  no  such  express 
averment  in  the  scire  /aciasy  and  the  question  is,  was  such  an 
averment  necessary?  It  is  laid  down  in  2  Tidd.  996,  that  such 
averment  is  necessary;  and  as  the  legislature  has  dispensed  with 
the  ner.essity  of  a  declaration  on  a  scire  facias^  the  writ  itself 
must  answer  the  end  of  legal  pleadings,  and  therefore  the  aver- 
ment cannot  be  less  necessary  without  a  declaration,  than  with  it. 


V.  AGAINST  RECOGNIZORS. 

Statr  t.  Stoot,  et  al.  Nov.  T.  1829,  6  Halst.  N.  J.  Rep.  124. 
Against  a        '^^^*  ^^is  a  o  ^ciVe  facias  sued  out  on  the  alleged  forfeiture  of 
plurality  of  a  Tecognizance  entered  into  by  the  defendants, 
ihereniity       Ewifigy   Q  J.     On  the  part  of  the  defendants,  it  is  insisted^ 
of  jcJJeTad  ^^^^  ^^^  declaration  is  defective,  inasmucji  as  a  joint  writ  has 
•»,oi5e ju««g  been  issued  against  thero;  whereas  the  recognizance  being  fev- 
onc'cMcu    ^^^h  separate  and.disllnct  wrjtsof  scire /acku,  should  have  been 
tioii.t         sued  out  against   each  of  the  recognizors.     (His  honor,  after  a 
review   of  the   precedents,  proceeds:)     From  a  review  of  theae 
precedents,  we  learn,  that   against  a  plurality  of  recognizors 
there  may  be  one  writ,  one  judgment,  and  one  execution,  sev- 
eral indeed  in  nature  and  effect. 

From  this  review,  we  areN,  in  my  opinion,  fully  enabled  to  say, 
that  the  writ  of  sdre  facias  in  the  present  case  is  sustained  by 
the  course  of  practice  adopted  and  sanctioned  by  long  usage  in 

*  A  scire f*t€ias  a^aimt  ffpecial  bail  which  docs  not  recite  the  haae  and  return  of 
ara.  ia,  i^  nufBciont  upon  ii«ue  joined  on  the  ptea  of  nuf  tiel  record  \  Cappeau^a 
bail  V.  Middleton  and  Baker,  1  liar.  &  Gill  154.  And  aa  to  Ihe  proceed inf* 
Avainsi  bail  by  tcirefaeitux  see  Tillitoe  ▼.  Wallace,  1  Eaet,  89  ;  Forty  ▼.  Henner* 
4  T.  R.  583  ;  Dicat  ▼.  Pnrry,  ^  S.  &  B.  863 ;  Hejvirard  v.  Reynardi,  3  Eaal,  670  s 
8irr  V.  Sdlchwell,  2  Slra.  8ia 

t  In  a  joint  action  of  debt  a^ainut  three  obligora,  three  peraons  aeverallj  under* 
take,  by  aeveral  recog^nizancat,  aa  upecial  bail  tor  etch  of  the  three- delbtid ants ;  af» 
ter  judgment,  oreditor  euee  oot  one  ecu  fi^  ajr^f net  the  three  bail,  upe«i  thoir  aer* 
•rcj  recogniianeea  I  held,  Ihoy  cannot  ue  joined  in  one  eci.fa.  and  that  the  set,  fa. 
waa  naught,  and  ought  to  bo  quashed ;  Garland  v.  Ellia,  2  Lcigh^  Rep.  555. 

A  scire  faeioM  on  a  rceogntz:u)ce,  niuat  aver  that  the  recegnizanee  «ras  retnrntd 
to  the  dark  of  the  circuit  court  acatainiog  the  anit ;  Madiaon  r.  Common  wealth,  S 
Marth.  1^.  Wliero  a  rrcognitanee  ia  entered  into  b««foro  two  juaticcs,  and  it  omite 
io  elite,  that  it  wae  taken  in  the  coiintj  to  which  the  justicee  belong,  while  the 
seifa,  in  recitinirihe  recogntzanen,  sets  fprth  iho  county  in  which  it  was  taken,  the 
yariance  will  be  fatal ;  Wood  v.  The  Commonwealth,  4  Rand.  3t9. 


mmmr[ 


SCIRE  FACIAS.~D«/tecf  to.  IS 

rit  fttA^e^  «Bd  by  the  doetrijie  and  precedents  of  the  EogU»h  •n^ 

Ihorilies. 

Ford  zud  Drake,  Js.  concurred. 


VI.  AGAINST  TERRE-TENANTS.* 

EtDEnT  T.  Smithes  leasee,  June  T.  1807,  Har.  &  Jolins.  Md. 

Rep.  72,  74. 
Ptr  Car.     Chase^  C.  /.     A  scire  facias  against  terre-tenants  ^•^^'?^J*^ 
is  either  general  or  special;  that  Is,  either  against  the  terre-ten-  urre-un 
ants  generally,  without  naming  thero,  or  specially  against  them  rh^rMner 
by  name.     In  the  former  it  may  be  shown  there  are  others,  and  **.  without 
in  the  latter  it  it  a  good  plea  in  abatement^  that  there  are  others  ihem,oriipe 

IMUIM. 

*  ■       ■        .  -  ■   ■  —  I 

VII.  DEFENCE  TO. 

Caebesa  y.  Humes  and  another,  March  T.  1819,  6  Serg.  & 

Rawl,  Penn   Rep.  68,  69. 
Per  Cur.     Gibson,  J.     I  take  the  law  to  be,  that  in  no  case,  J^^vWea 
nor   under   any  cixcumstances,  can  the  merits  of   the  original  i^^SJ**?'"^ 
judgment  be  inquired  into  for  the  purpose  of  furnishing  a  defence  a«tcaii 
to  a  scire  facias.     Where  a  judgment  has  been  obtained  surrep-  JJ]^^ 
titiously,  it  will  be  set  aside  on  motion  ;  and  where  it  is  suffered  fence  iban 
ly  confe&sion  or  default,  if  there  be  a  defence  of  which  the  par-  *y  Sitori^ 
ty  was  ignorant,  or  which   arose  afterwards,  the  court,  to  give  »«•' j»>^ 
him  the  advantage  of  it,  will  open  the  judgment.     But  in  nogeiher.orto 
-other  way  can  the  equitable  power  of  the  court  be  interposed.  jJ^J^^'*' 
In  this  proceeding   the  defendant   must  deny  the  original  judg-  tatisSedf 
snent  altogether,  or  show  it  has  been  satisfied  since  it  was  ren* 
4ered  ;  for  to  that  point  of  time  it  is  conclusive. 

2. 

MTarlak©  v.  lRwiN,May  T.  1811, 8  Johns.  N.Y.Rep.  17,  79. 
S.  P.  OfiREM  V.  Dewftt,  1  Root  183;  Id.  548.     Profri* 
STofts  OF  THE  Kennebec  PURCHASE  Y.  Datis,  1  GrcenL 
314:  HuBftARD  Y.  Manning,  Kirby  256. 
Per  Car.     It  is  a  settled  rule,  that  the  defendant  cannot  plead  ^^t 

*  Tho  plustlff  ifl  not  obliged  to  take  out  a  aci,fa,  againet  terre*tenaiiti,  before  be 
can  have  exeotttton  against  lands  in  the  hand*  of  the  alUnee,  whore  the  defon4aot 
ikas  aliened  the  lands  before  exec<i.tion  ;  Toung  ▼.  Taylor,  2  Binn.  218. 

tin  a  teu/a.  ea  a  jadgment  upon  an  award  of  arbitrators,  the  defondaDt  eaoaot 
eaiaeay  the  jadgment  by  e^ideaoc  of  irregular Hy  in  the  proeeadingB.ttpmi  tlie  er* 
tutralioo,  w  want  of  notice,  ftb,;  Share  ▼.  Becker^  8  8»  1^  R.  841, 2> 
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Bot  pUad  any  matter  to  a  scire  f ados  on  a  judgment  wfaich  lie  miglit  baTe 
which  h«  pleaded  to  the  original  action,  or  ivbicb  existed  prior  to  the  judg- 
52Jj^"J*  inent.  A  judgment  entered  up  upon  a  warrant  of  attorney  is  a 
the  ori^iiuil  judgment  by  confession,  and  ibe  cases  of  Busb^assignee  of  Jones, 
whkh'extii  ^'  Gower,{Cases  Temp.  Hardwicke  220,)  and  of  Cook  t.  Jones, 
^J^J^  (Cowp.  727,)  were  cases  of  a  scirt  facias  upon  a  judgment  en- 
tered by  confession  on  a  warrant  of  attorney.  Tiie  rule  is  the 
same  whether  the  judgment  was  obtained  by  confession,  or  de- 
fault, or  upon  plea.  The  remedy  in  these  cases  of  judgment  by 
confession,  is  by  application  to  the  court  upon  motion,  as  was 
done  in  the  case  of  Jackson  v.  Morely,  cited  by  Lord  Hardwicke^ 
and  in  the  case  from  Cowper. 


VIII.  CONSOLIDATION  OF  SEVERAL  WRITS  OF. 

MicKLE  y.  BREWEa,  Feb.  T.  1825,  2  Halst.  N.  J.  Rep. 85. 
Two  wTtr  Executions  of  Ji.  fa.  de  bonis  tt  Urris  issued  on  two  judgments 
jieife'^tiebft  ^''^^iiic^^  ^  this  court  by  Mic'kle  against  Brewer,  bad  been  placed 
loravive  in  the  hands  of  the  sheriff,  who,  having  levied  the  same  on  the 
^xeeniiHM  goods,  &c.  of  the  defendant,  died  without  a  sale  of  the  property 
bjrthtmme  levied  on.  Under  orders  of  this  court,  a  special  scirt  facias  had 
■ICAinH  the  issued  in  each  case  against  the  defendant  to  show  cause  why  the 
SanT  can"  P'<>perty  levied  on  should  not  be  sold.  The  defendant*!  cotin- 
not  be»Mi   sel  moved  that  the  writs  be  consolidated. 

***    *'  Per  Cur.     If  a  plaintiff  bring  several  suits,  where  one  might 

equally  subserve  his  purpose,  the  court  will  order  them  consoli- 
dated. But  that  principle  is  not  applicable  here;  separate  writs 
of  scire  facias  were  proper;  more  obviously,  perhaps,  bt)t  not 
more  certainly  so,  if  the  property  levied  on  by  the  execution  is 
not  the  same.       Motion  overruled. 


IX.  AMENDMENT  OF. 


Ktles  v.  FoaD,  Nov.  T.  1823^  2  R4Dd.  Va.  Rep.  1, 4. 
Per  Cur.  Green^  J.   A  scire  facias  cannot  be  amended;  Strange 
A  ick  fa.     ^11;  although  e^  fieri  Jacias  may  be  amended,  in  the  teste  or  reiumi 
«iiinoi  b*^  Tidd's  Pra.  391. 

*  A  teLfa*  may  bo  amended  whero  a  cterical  error  has  been  made,  ataCins  Um 
judilfment  to  have  bern  obtained  in  1797  inatead  of  1787 :  Hateldla«*a  adn^  v. 
Walker*!  ex*ra,  1  Har.  &  John.  4S7. 

A  tti^fa,  a^ainat  lieim  may  bo  amended  aAer  nuitiei  record,  Reeerd  pleaded ; 
WUIiama  ▼.  Leo,  9  Taylor,  146* 

A  isk  fa.  i^ay  be  amended,  by  tbi  prmeijfc^  or  bj  the  laeord  in  the  erigiAa]  acJea  t 
Patrick  v.  Weed,  3  Bibb.  23S. 


SEDUCTION. 
X,  JUDGMENT  OK 


IS 


Wooi^STOJi  V.  Gall  and  Bodine,  Feb.  T.  1827,  4  Halst.  N.  J. 

Rep.  32. 
Ewhkgi  C.  J.     It  has  been  more  than  once  deterictned  that  on  Uponani. 
scire  facias  the  justke  is  to  render  judgment,  that  execution  is-  jodoiSent 
aue,  and  for  costs,  and  cannot   render  a  new  judgment   for  the  ^•»'?*»  ^« 
tmoupt  of  the  original  judgment,  and  interest  and  costs  thereon,  render 

fii;iiinci  the 
defendftntrit 

._: thai  a  new 

-  ezeeutioo  is 


XI.  INTEREST  ON. 

SuETiTtKi^  Eit'RS  or  Mann  v.  Adm'rs  of  Tayiob,  May  T. 

1821,  1  M'Cord's  S.  Ca.  Rep.  171. 
Ptr  Cur.    Johnson.  J.     That  interest  cannot  bo  recovered  in  tntwwtcan 

not  be  recev 

proceedings  by  scire  facias  must  be  apparent  to  every  one  who  ereduiKm 
will  turn  their  attention  to  their  form  and  character;  and  the  au* 
thortties  on  this  point  are  very  satisfactory  ;    (vide  3  Burrows, 
1789;  Knox  t.  Castello,  2  Ld.  Rayra.  1532 ;  Henriquez  v.  Tb« 
Butch  West  Intlia  Company,  Strange,  809. 
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I.  WHEN  IT  IS  SUSTAINABLE  BY   THE  FATHER, 

MOTHER,  MASTER,  &c.  p.  16. 
II.  FORM  OF  THE  ACTION,  p.  19. 

III.  EVIDENCE, 

(A)     Foa  THE  PLAINTIFF,  p.  19. 

(B)   For  the  defendant,  p.  20. 

IV.  DAMAGES,  p.  20. 

*  Jiid^ent  mty  be  given  on  a  #«./«.  for  the  am^itint  of  the  original  jad^eAt, 
«^th  interwt  to  th0  date  of  the  judgment  on  the  «ei./ti.;  Berrjhiil  v.  Wilb,  5  ftfni. 
R«p.  66. 

» 

t  An  action  per  quod  Mrviium  aM^sU^  may  be  fciistained  by  •  penoo,  who  has 
foal  the  aerTice  by  the  seduction  of  the  defendant,  thoogh  ihe  mother  of  the  per* 
aon  sediieod  bo  living;  Edmonds  v.  MachoK  2  T.  R.  4.  At  a  maeter  of  the  party 
Mdueed;  FoMM  ▼.  Wilaon,  Peak.  55$  Halt  v.  Hollander,  4B.  SiC,  663.  So,  whi-ro 
•n  uffieer  in  th«  army  cdopted  the  daughter  of  a  deceased  aoldter;  Erwtn  ▼.  Dear* 
in*n,  1 1  East,  Rep.  S3.  And  a  parent  whoge  daughter  ha»  a  fixed  revideneo  in  aa* 
other  family,  cannot  maintain  an  action  for  seducing  her,  although  she  bo  under 
ftgo;  Johnaon  ▼.  M^Adam,  ^  East,  47.  Bat  a  temporary  absence  will  not  affect  hie 
fight  of  notion;  ibid.  Nor  where  she  leaves  her  father's  house,  by  the  adrJee  and 
persnaaioji  of  the  defendant,  given  for  tfie  purpose  of  seducing  her,  and  goes  (• 
reside  in  his.&nUy;  Speight  t.  Olerard,  SUrk,  2  493. 


|«  SEDUCTION.-^  VAai  MffeMcUi. 

I.  WHEN  IT  IS  SUSTAINABLE  BY  TflE  FATHER,  MO- 
THER, MASTER,  *c. 

1* 

Saii6£akt  y.  Dcvkison,  Oct.  T.  1825,  5  Cow.  N.  Y.  Rep.  106; 
Van  Horn  t.  FacEMAN,  1  Halst.  Rep,  322. 
"^•^S^!!       Case  for  seduciDg  the  plaintiff's  daughter. 

may  wttig  ii.  ••  i  •  i  i*^ 

mfiAetion  T hedau^hter  was  an  indented  apprentice  when  the  act  of  se- 
ducOonor  ^'ic^*^^  ^^^^  plaoe,  and  on  her  becoming  pregnant  the  inden« 
hisdaagh     tures  wer«  caDceHed,and  she  returned  home  to  her  parents  and 

tor  QT6R  II*  \        i*  *•■■ 

when  not     was  delivered  of  a  child. 

htT*ienril«      SuihtrUmdy  J.  held,  that  the  action  was  properly  brought  by 

the.  parent,  although  the  parent  was  not  entitled  to  the  serYine^ 

of  the  child,  at  the  time  of  seduction.^ 


2. 
Log  AH  V.  MiraxAi^.,  Sept.  T.  1820.  6  Seig.  &  Rawl.  Peno.  Rep; 

Contm—  \  p.  175, 

wnn^^*'  The  mother  of  Sarah  Logan  brought  trespass  against  Murray  for 
maintaia«  debauching  her  daughter.  It  appeared,  when  the  defendant  im- 
where  ibe  pi^^gnated  Sarah,  she  was  living  with  her  father  and  resided 
Mduetion     there,  until  his  death,  antl  after   his  death  eovtinued  to  reside 

WAS  u'wir*n£       .  ■ 

the  Hfeof    with  her  mother,  and  was  delivered  of  a  child,  by  whom  she  and 

•lOifigh'^    the  child  was  supporied.     The  court  of  cotnmon' pleas  decided, 

Bbe  lives      the  action  could  not  be  sustained  by  the  mother, 

poit«i?y         P^  Cur,     Duncan^  J,     Whatever  damage  the  mother  niight 

the  moiher.  sustain,  arose  from  an  act  committed  in  her  father's  life  time^-** 

The  daughter  was  in  his  service.     When  her  mother  became,  on 

her  Imsband^s  death,  the  mistress  of  the  house,  the  mischief 

wasdotte.     The  daughter  came  into  her  service  pregnant.     If 

the   alleged  trespass  gave  her  no  cause  of  action,  the  couse- 

quence  of  the  trespass  could  not.^    Between  the  moiher  and  the 

daughter,  the  lather  being  alive  when  the  injury  was  done,  there 

could  not   exist   the  relation  of  master   and  servant.     On  the 

death  of  the  husband,  it  could  not  survive  toiler;  it  could  not 

survive  to  any  one.     It  was  a  tort  which  died  with  the  person. 

The  Contrary  was  held  in  New  Jersey.     See  Coon  v.  Mofiatt,  % 

PeiH)*  Rep,  68.),  where   the  co^rt  held,  that  the  mother  might 

sustain  the  action,   although  the  itnpregnation  was  in  the  life 

time  of  the  father,  the  loss  of  service  accruing  .in  the  tiode  oi  the 

viotber* 


3. 

looAK  y.  MtraBAT,  Sept.  T.  18S0,  6  Sergt.  k  Rawle^s  Pean. 
Rep.  175.  S.  P.  Martin  v.  Payke,  9  Johns.  N.  Y. 
Rep.  175;  HoaNKBf  b  t.  Bakb,  8  Serg.  &  Rawle*ii  Rep> 
36. 

Per  Cur.  If  the  daughter  be  above  the  age  of  twenty-one  daihtarS 
years,  there  must  exist  some  kind  of  service,  but  the  slightest  ^w^**'^'^*" 
acts  constitute  the  relation  of  master  and  servant;  but  if<^agc.^^ 
she  be  under  twenty^one,  and  there  is  no  actual  service  perform** 
ed  by  her  for  her  parent,  if  he  has  not  parted  with  his  right  to 
her  service,  he  has  not  divested  himself  of  his  right  to  retain 
her  services,  she  is  his  servant  dz  jure^  and  the  defendant  has 
done  an  act  which  has.  deprived  him  of  his  daughter's  services^, 
which  he  might  have  exacted,  but  for  that  injury.  If  the  daugh^ 
ter  be  under  twenty-one,  though  not  living  under  her  father's 
roof  but  residihg  with  another,  and  in  the  temporary  service  of 
another,  she  continues  under  the  protection  and  control  of-  her 
parent  and  her  services  may  be  controled  and  demanded  by  him. 
tf  she  be  a  mii)or,  it  is  not  necessary  to  maintain  thel  tiCtion^ 
that  she  should  reside  with  her  father;  if  she  reside  elsewhere) 
with  or  notagainst  the  consent  of  the  father,  the  action  may  be 
sustained  by  him.  And  the  court  held,  that  in  an  action  for  se« 
duction,  if  the  declaration  avers  the  daughter  to  be  plaintiff's 
servant,  it  is  sufficient,  it  need  not  state  she  is  an  infant ;  Apple* 
gate  V.  Ruble,  2  Marsh.  Ky.  Rep.  129. 

KiCKLEsoir  ▼•  Strykcr,  Jan.  T.  1813,   10  Johns.  N.  Y.  fiep.- 

p.  116. 

Action  of  trespass  per  quod  by  the  father,  afrainst  the  defend*^^*^! 
ant  for  debauching  his  daughter  per  quod.  Tht»  daughter  wasy««"of«ct 
,twenty-nine  years  of  age,  and  usually  lived  with  her  father  and 
Worked  for  him.  She  went  to  reside  with  the  defendant  on  wa* 
ges  and  while  in  his  service  was  got  with  child  by  htm.  She  re* 
turned  to  her  father's,  whefe  the  child  was  born,  and  who  sup- 
ported her  and  the  child. 

Per  Cur.  As  the  daughter  in  this  case,  was  twenty-nine  years 
of  ege,and  not  ih  the.act^ial  service  of  the  fathei,when  she  had  the 
connection  with  the  defendant,  the  plaintiff  cannot  sustain  the  ac* 
tion.  The  rule  is  setthed  that  if  the  daughter  be  of  age,  she  tnusi- 
be  in  her  father's  service,  so  as  to  constitute  in  law,  and  in  fact, 
the  relation  of  master  and  servant,  in  order  to  entitle  her  father  to 
a  suit  for  debauching  her.    If  she  be  under  age,  she  is  presumes 
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to  be  trader  bis  control  and  protection,  so  as  to  entillai  bim  to  tbo' 
action,  wbetber  sbc  resided  with  him  or  not, 

6. 

CnAftx  V.  Fitch,  May  T.  1829,  2  Wend,  N.  Y.  Rep.  469;  Sa»- 

6EAVT  T.  Demison,  6  Cow.  Bcp.  116. 
ft^rrral^  ^^^  daughter  was  seduced  at  nineteen  years  of  age.  Sbe  at 
^ithetth*  the  time  ItTed  out  at  service,  her  father  hayincr  before  told  her 
she  might  leave  his  house  and  go  out  to  service,  and  he  relin* 
quished  all  claim  tcr  hep  services.  The  child  was  born  at  the 
house  where  she  served*,  the  lying  in  expenses  were  paid  by  the 
master,  and  be  held  her  father  accountable  for  them.  She  had 
not  been  in  her  father's  house  since  the  child  was  begot,  and  be 
was  ignorant  of  her  haJi^inga  child,  and  had  no  knowledge  of  this 
suit. 

Stioage^  C.  J.  held;  that  this  action  was  well  brought  by  the 
father,  and  observed,  that  it  diiFered  from  the  cases  in  three  par-^ 
ticulars:  1st,  That  the  father  gave  his  daughter  her  time  aV 
solutely.  J2d,  He  incurred  no  expense.  3d,  The  suit  was  in* 
stituted  by  him.  But  that  the  father,  notwithstanding,  bad  a 
right,  to  Tc^al  his  daughter,. and  control  her  services,  and  hav- 
ing such  light,  the  relation*  of  master  and  servant  continued.- 

6. 

Sbaoeh  v.  SLiGCKi.fHD,  NoT.  T.  1804,  2  Cainc's  N.  Y.  Rep; 

p.  218. 

Oomiv 

AM*  of  the      Case  for  debauching  the  plaintiff's  daughter  •- 
C^JMhl'      ^y  ^^^  testimony  of  the  daughter  it  appeared,  that  after  the* 
aciioD.       defendant  had  promised  to  marry  her,  they  had  frequently  slept 
together,  and  at  length  she  became  pregnant  in  her  father's 
house — that  the  plaintiff  and  his  wife  knew  they  slept  together 
in  their  house,  and  did  not  discountenance  it. 
Verdict  for  plaintiff. 

Per  Chur»  From  the  summary  of  the  testimony,  we  are  con- 
strained torsay,  there  ought  to  have  been  a  verdict  for  the  de- 
fendant. 

'In  actions  of  this  nature,  the  daughter  is  supposed  to  be  vio- 
lated with  force,  against  the  will  and  consent  of  the  father.  It 
is  then,  and  then  only,  he  is  entitled  to  compensation  for  the 
loss  of  her  service.  But  when  he  consents  ot  connives  at  the 
criminal' intercourse,  he  seeks  with  a  very  ill  grace  a  retribntioa 
of  damages.     VolenH  non  fii  injuria. 
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JI.  J'ORM  OF  THE  ACTIOl/. 

IfoftAir  T.  DAwn,  May  T.  1825,  4  Cow.  N.  Y.  Rep.  412.    S. 
P.  PAaKEJt,  T.  Elliot,  6  Mumf.  Va.  Rep.  687;  Pakxie 
V.  Elliot,  Gilmore's  Rep.  33. 
Per  Cwt.    As  to  the  form  of  the  action.     In  England,  tres-  J^  !^  ** 
pass  tn  e^  urmif  seems  to  bare  predominated;  Woodward   y.  nwybttrM 
Walton,  4  B.  fc  P.  476;  Ditcham  ▼.  Bond,  2  M.  &  S.  436;  Reeve's  P^«^«^ 
Dom.  Rel.  293.     Yet  the  right   to  bring  case  laying  the  injury 
with  a  per  qwoi  senntum  amisit,  has  ther^,  not  only  been  judi- 
cially recognised,  but  yery  able  writers  on  English  law,  treat 
this  as  the  most  proper  form  ;  Salerthwaite  ▼•*  Duerst,  5  East, 
47,  note,  a.;  Chitty  PI.  137,  138;  1  Bbck.  Comm.  429,  note,  1. 
Mr.  Chitty  has  giren  the  precedent  of  a  declaration  in  this  form 
of  action;  2  Chit.  P.  267.     Case  is  uniformly  brought  in  Con* 
necticut;  Reeve's  Dom.   Rel.  293.     And  though  trespass  was 
holden  to  lie  in  Pennsylvania,  yet  case  was  pronounced  to  be 
4}ke  most  ftppropriate -remedy.;  tReam  v.  Rank,  3  S.  &  A.  %t§«— 
Perhaps,  with  some  qualification,  the  remark  made.at<the  bat, 
that  the  plaintiff  may  elect  1)etween  trespass  and  catise^is  cor- 
j*ect.     And  see  Ream  v.  Rank,  S  &  &  R.  215,  where  the  court 
iield,  that  where  the  defendant  committed  a  trespass  on  the  plain- 
tiff's property  by  entering  his  house,  trespass  wouldiie,  and  de- 
iMuching  his  daughter,  and  the  loss  of  service  might  be  laid  as  a 
<onseqttential  injury. 


III.  EVIDENCE. 
(A)  Foe  thb  plaihtiff.* 


M'Fa&lan0  v.  Shaw,  Jan.  T.  1815,  2  N.  C.  Law  Rep,  102. 

Case  for  debauching  plaintiff's  daughter.  The  daughter  had  Thtdyiat 
previously  to  the  trial  been  examined  before  the  magistrates  un*  uonsofUis 
der  the  statute  in  order  to  chargeihe  defendant  with  the  mainte-  f^^Y*^^ 

^  ed  IS  en 

•The  plaintiff  mmy  sIt«  is  trideaoe  of  th«  good  conduct  of  hit  familyt  Bodford 
T.  ITCowt  3  Esp.  119.  And  he  may  mIiqw  the  defendant  wae  addrening  bis  dauf  li- 
ter ae  an  honorable  suitor;  Dodd  t.  Norris  3  Campb.  519;  Elliot  y.  Micklin.  6  PricOt 
641.  And  the  plaintiff  most  proye  theexpenees  sustained  by  him  in  consequence 
of  his  danghUr*8  eonfinement ;  Tollidfe  t.  Wade,  3  Wills.  19  ;  Dison  v.  Bell,  1 
Btark.  fSS.  And  the  piaintiff  to  eoetaia  the  action  most  show  a  loss  of  service ; 
BeancU  t.  Alcott^  2  T.  R.  168.  Yet  an  actual  contract  of  service  need  not  be  pro** 
Ked,ortbat  wagee  has  been  paid«  ibid.  But  the  slightsst  service,  such  as  nailkinf 
•ows,  will  be  sufficient*  or  making  tea  in  the  family;  Carr  t.  Claxk,  S  Chitty *s  Rep,. 
Sil;  Maawell  t.  TlioaipeMi«  S  Car.  Ik  P.  393. 


»  SEDUCTION.— Dawtfget. 

nance  of  the  child,  and  she  had  declared  daring  her  sickness 
the  child  of  which  she  "was  pregnant,  was  begotton  by  thie  de- 
fendant. The  examination  and  also  the  declarations  of  the  daugh- 
ter, who  supposed  she  was  dying,  were  offered  by  the  plain tiff:> 
the  first  was  refused  and  the  second  admitted. 

Verdict  for  plaintiff. 

The  court,  Taylor^  C  /.  held  the  verdict  was  proper,  and  ob- 
served, that  the  circumstance  on  which  he  chiefly  grounded  his 
opinion,  was  that  the  fact  disclosed  in  the  daughter's  declaration, 
could  only  be  proved  by  himself;  she  was  the  injured  party 
through  whom  the  cause  of  action  has  arisen  to  her  father, 

2. 
Wallace  v.  Clabk,  2  Tenn.  Rep.  93. 
But  not  her     ^^^^  ^7  ^^®  court,  that  the  general  character  of  the  daughter 
S«D«ral  cha  could  not  be  given  in  evidence. 

meter. 


(B)  For  the  DErKNDAKx.* 

AcKEBLEY  T.  Haines,  Feb.  T.  1805, 2  Gainers  N.  Y.  Rep.  291, 

Want  of  C^%e  for  debauching  the  plaintiff's  daughter. 

chastity  be       The  Counsel  for  the  defendant  offered  to  prove  the  bad  repu- 

tion  with     tatiun  of  the  party  seduced,  for  chastity;  and  contended,  that  if 

the  defend    ^{j^  daughter  was  of  bad  reputation,  antecedently  to  the  defend- 
ant is  not  a  •        ,  *  '  ■' 
bar  to  the    ant's  connection  With  her,  the  present  action  could  not  be  sus- 

•*^"-        tained. 

The  judge  charged  otherwise.  He  said,  that  though  the  jury 
might  believe  in  the  previous  want  of  chastity,  they  ought,  nev- 
ertheless, to  find  a  verdict  for  the  plaintiff,  but  assess  damages 
only  for  the  loss  of  service,  expenses,  &c.  and  nothing  for  the 
loss  of  reputation. 

Per  Our.     The  direction  of  the  judge  was  right. 


IV.  DAMAGES.! 

Churchill  t.  Watson,  Jan.  T.  1811,  5  Days's  Conn.  Rep.  140« 

Davenpoet  v.  Bub&ell,  ib.  145. 
Eulaofda       Trespass  for  taking  a  piece  of  timber  out  of  the  possession 
of  the  plaintiff. 

^  The  defendant  may  prove  the  bad  character  of  the  party  eeduced,  for  chastityi 
eo,  he  may  prove  the  connivance  of  the  pnrenta  in  the  illicit  intereonrte  between  tho 
defendant  and  iheir  daughter ;  Peak,  N.  P.  240. 

t  Damagca  are  not  confined  to  the  mere  lote  of  eervtee,  but  the  Jnry  are  to  take 
into  coBiideratioo  the  paternal  feeling  of  the  parent,  for  the  lose  of  the  comfort  and 


The  court  held,  that  the  jory  -was  not  restricted  to  the  Talue 
of  the  property,  and  the  interest,  and  the  presumptive  damages 
for  the  force,  but  they  might  give  special  damages  for  circum- 
stances of  aggravation*     See  Ackley  y.  Haines,  2  Caine's  Rep. 

391. 
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I.  WHEN  ALLOWED,  21. 
11.  BETWEEN  WHAT  PERSONS,  29. 

III.  IN  WHAT  ACTIONS,  39. 

IV.  OF  THE  MODE  OF  SET-OFF,  42. 
V.  WAIVER  OF,  43. 


I.  WHEN  ALLOWED. 


1. 
PoBTKB  T.  NscBEavis,  JttDe  T.  1826,  4  Rand.  Va.  Rep.  359 ; 
Ladoe  t.  HAaT,4  Wend.  Rep.  583;  Tockees  v.  Oxlet, 
5  Cratich.  34;  Fkancis  t.   Rahd,  7  Conn.  Rep.  221; 
Palmeb  t.  Greeit,  6  ib.  14;  Bowne  v.  Thompsok,  Cox 
Rep.  2. 
Joint  and  separate  demands  cannot  be  set  off  against  each  pllntede** 
other — nor  can  partnership  and  separate  demands.     Nor  can  mindi  can 

not  b€  Mt 

joint  debts  be  set  off  in  equity  any  more  than  at  law  against  sep-  offai^intt 
grate  debts;  Jackson  t.  Robinson,  3  Mason's  Rep.  138.  ewhoihw. 

Lord  t.  Baldwin,  March  T.  1828,  6  Pick.  Mass.  Rep.  348. 
The  court,  Parker^  C  J.  held  that  in  an   action  by  partners,  i^^^p^^i 

•ociety  of  hii  child;  Trwin  t.  Dearmtn,  II  £a«t,  24,  Soathemwood  t,  Ramcden,  % 
eel.  N.  F.  1049,  and  lea  the  remarki  of  Ld,  ULttiyon  in  Bedford  ▼.  M*Eowl,  3  Eep. 
190;  Chamberer.IfTin,  2  Sel.N.  P.  1042. 

*  Tho  law  relating  to  the  balancing  of  aneoniiected  accoanti  te  called  the  law 
•f  aet^oflT;  Montague  on  set-oflT,  p.  3.  When  the  aecounti  are  miconnected  by  ori- 
ginating and  by  continuing  in  dietinct  traneactione,  each  damand  it  a  legal  deht« 
and  are  recoverable  by  a  eeparate  action,  but  lueh  aceouata  may  be  balanced  by 
fetting  off  one  debt  against  the  other;  Green  v.  Farmer,  1  Black.  Bep.  651 ;  Pala  v, 
8ollett,4  Burr.  Rep.  2133;  Dobaon  ▼.  Lockhart,5  T.  R.  135;  Sturdy  ▼.  Armand,  3 
ib.  599.  Richardson,  J.  in  Chandler  t.  Drew,  6  N.  H.  Rep.  469,  observes,  that  at 
common  law,  there  was  no  s6t>off  of  unconnected  mataal  demands,  and  debts  be- 
tween parties  in  action.  Each  party  has  his  action  to  enforce  payment  of  his 
claims  against  the  other,  Tho  Uw  of  set-off  before  judgment  is  regulated  entirely 
by  statute.  When  the  mutual  claims  of  parties  have  parsed  Into  judgments,  St  is 
the  praetice  of  courts  to  set  off  one  judgment  against  another.  The  practice  does 
I      «-e8t  upon  any  statute,  but  uppn  the  gensral  jurisdiction  of  courts  ovot  saitois. 


S2  SET-OFF.— -IFX^ii  ollow^i. 

u^TS    ^^^  defendant  may  tet  off  a  demand  againtt  the  dormant  partner 
•(•iiwt  a    alone« 

domuint  ^ 

3. 


Twodtlbn      ^^^'  ^*  Kkioht,  ST  AL.  NoT.  T.  1837, 4  N.  H.  Bep«  836. 

4wiumd       Assumpsit  on  a  promissory  note.  . 

Mtma'        The  defendants  gave  notice  that  each  of  them  would  rely  on 

SoT*- **'   *^®*'  right  of  set- off  respectively, 

•riide  The  court  rejected  the  set-off. 

The  coMTtjRichardsony  C.  J.  held,  that  the  set*off  was  rightful* 
ly  rejected — ^that  where  the  tusumptit  was  against  two,  their  ser* 
eral  claims  against  the  plaintiff  cannot  be  set  off — ^they  cannot 
be  considered  as  mutaal  debts  within  the  statute.  And  tee 
Woods  ▼.  Carlisle^  6  N.  H.  Rep.  27.  The  same  principle  was 
decided  in  Walker  t.  Leighton,  et  ol.  11  Mass.  Rep.  140;  Bourne 
T.  Thompson,  et  a/.,  Cox  N.  J.  Rep.  S. 


Bvaosss  T.  TtrcKER,  Nov.  T.  1809,  6  Johns.  N.  T.  Rep.  104; 
TiMdsbtto  Aemstaovo  f.  BaowVi  3  Wash.  C.  C.  Rep.  34. 

mttUMT      ^^  ^^'     Thompson^  J.    Wherever  the  debt  is  so  certain  that 
4sin.         an  mdebitaiit  assumpsit  would  lie  for  it,  it  may  be  set  oSl 


M'DojTALD  r.  Nelsoh,  Dec.  T.  1833,  2  Cow.  N.  T.  Rep.  139; 

Restss  t.  Atkiitson,  Penn.  N.  J.  Rep.  751 ;  RoBsnTi 

T.  Jones,  1  Murphy,  353;  Dedsam  t.  Smith,  et  al.  S 

Marshall's  Rep.  261. 

Re(|iuii(M       P^  C'wr.     Woodioorthj  J.    To  constitute  the  right  of  set-off  in 

**'***'liS  ^V^^^Jj  there  must  be  mutual  debts  between  the  same  parties,  in 

iyllte.       their  own  right,  of  the  same  kind  and  quality  and  be  clearly  as* 

certained  and  liquidated.   Equity  follows  the  same  rule  as  a  court 

of  law.     I\  must  be  a  subsisting  debt  due  in  prtssnti,  and  must 

be  due  from  the  plaintiff  to  the  defendant. 


6. 

Stephens  t.  Beabd,  May  T.  1830,  4  Wend.  N.  Y.  Rep.  604. 

Yiietft  ^^  ^°  action  for  damages  for  not  performing  a  contract,  the 

maud  anut  defendant  offered  to  set  off  his  claim  for  a  part  performance. 
ma  uaoT       P^  Owr*    Sutherland^  J.     If  the  defendant  could  not  main* 
would  ii«    i^Iq  ^q  action  for  those  services,  he  could  not  off-set  them  in  any 


SET-OFF.— -Tflcn  alhwid.  ^ 

mil  of  the  plaintiff  against  him;  for  no  demand  can  be  set  off  at 
law,  upon  which  an  action  at  law  cannot  be  maintained.* 

ScaxEMXEHOBlr  T.  ScBXBKXEBonH,  Aug.  T.  1805,  3  Oaine'e 
N.  Y.  Rep.  190.   S.  P.  Hazlehurst,  et  al.  t.  Ba^aeDi 
3  Yeates,  132;  Duncav  t.  Bloomstock,  2  M'Cord  Rep. 
318;  Speece  t.  White,  1  Johns.  Cas,  102. 
The  court  held,  that  a  judgment  in  the  common  pleas  may  be  f^^^J^^ 
set-off  against  one  in  the  supreme  court,  f     And  in  Ewen  v.  Ter-  msy  besiA 
ry,  8  Cowen^s  Rep.  126,  the  court  decided  they  would  set  off  a^*^*;j^ 
judgment  before  a  justice  of  the  peace,  upon  the  same  principles  other, 
they  would  a  judgment  of  the  common  pleas.     And  in  Story  t. 
Patten,  3  Cowen's  Rep.  331,  the  court  said,  that  they  could  not 
on  motion  allow  a  defendant  to  set  off  a  justice^s  judgment  hold* 
en  as  assignee,  where  the  facts,  as  to  the  rights  of  parties  are 
complicated  and  intricate.. 

8. 

CooPSE  T.  BioELOw,  Aug.  T.  1823, 1  Cow.  N.  Y.  Rep.  306 ; 
SivpsoN  T.  Haet,  14  Johns.  Rep.  63;  Poetee  t.  Lake, 
8  ib.  357. 
Held  by  the  court,  that  a  judgment  for  costs  only  will  be  set-  ^'*i]J^ 
offagainst  another  judgment  on  motion. :{ 

*Thia  prineiplt  was  neogniied  U  YoBOf  t.  Gf^  Moore'«  Rfp.  19S ;  Bonne  ▼.• 
B«ui«tt,  e<  flf.  4  Btiif.  R«p.  423 ;  Ncvtoa  t.  Newton,  8  ib.  90S. 

tDMimdii  ftriMOf  on  jadgmonli  may  bt  ttt-off  againtt  each  other,  thoogh  Uio 
jndfnento  be  in  diffvrtnt  eowW;  Barker  t.  BrahaniyS  Blaob.  Bep.  SOO ;  Hall  t. 
Odej,SP.  frB.28. 

And  ono  of  leTeial  defeadante  against  whom  jodpneaihai  been  reeorered  n^ 
•et^ir  a  demand  sriiiaf  npon  a  eeparate  jadf  omit  in  bit  laTonr,  agtinat  the  plaintifl^ 
Deanie  r.  Elliot«  S  Hen«>  Black.  567;  O'Connor  ▼.  Murphjr«  1  ib.  659. 

f  Bat  a  aeUoflT  will  not  be  allowed  where  the  nttornej'a  lien  for  eoeU  will  he  iftt 
•troyed ;  Pandlee  ▼.  Loci,  13  Maaa.  Rep.  525 ;  Martin  v.  Hanki,  15  Jobna.  Kep. 
4JS5;  Baker  t.  Cook*  1 1  Maaa.  Rep.  235. 

Aa  to  the  coata  of  ono  action'  being  aet«>eff  againat  thoee  of  another*  aee  Mitchell 
w.  Oldfield,  4  T.  R.  123;  Mereland  ▼.  Loaelcj,  2  Hen.  Black.  441,  (note.)  Tho 
defendant  majf  aetoff  a  judgment  recoTered  agaiaat  the  plaintiff,  againtt  the  de» 
■wnd  for  which  he  la  auing  cod  the  coata  inenrred,aDd  thia  though  the  plaintiff  ie 
hi  aaecntion  upon  the  Judgment,  Peacock  v.  Jeffrejr,  1  Bound.  49S  ;  Simpaon  r. 
Baadley,  1  M.  ^  8.  696.  If  A.  be  cquttablj  entitled  to  the  ooati  of  a  nonauit  in  an 
antion  bj  B.  againit  C,  and  liable  to  paj  the  coata  of  a  nonrait  in  an  action  bj 
himaelf;  A.agMnet  B.,  tfie-CMsfrt  of  the  nonvuit  in  the  action  by  B.  againet  C,  may  bo 
•at  off  agninal  the  coata  of  tha  nonrait  hi  the  action  bj  A.  againat  B.;  (TConnor  ▼. 
Mnrphy,  1  Hen.  Black.  677.  But  the  defendant  cannot  aet  off  the  debt  and  coata 
agafaiit  njsdgmwa  reoorared^agalaat  the  plaintiff,  if  the  plaintiff  haa  aaother  d#k 


2-A  SET-OFF.— fr%<n  aUoued. 

9. 

a 

^  ,   .       Williams  v.  Evans,  Nov.  T.  1822,  2  M'Cord'S.  Ca.  Rep.  203. 

Not  where        ^,  ,    i  i     .       .  .  ^  .    «  . 

therighuof      Foe  coi^rt  held,  thai  in  settuig  on  one  jnugnient  against  ano* 

wnsnnttf  ^^^^"^  ^^  ""^^  ^^^  ^^  delayed  until  third  persons  become  interested, 
feeted.        (See  Mitchell  v,  Oldfield,  4  T.  R.  123.) 

10. 

Executions        Shaplev  V.  Bellows,  A«g.  T.  1828,  4  N.  H.  Hep.  347. 
oil^i^t       ^«^  ^^^'     Richardson,  C.  J.     We  are  of  opinion  that  mutual 
each  other,  executions,  Trhich  parties  have  against  each  other  in  their  own 
rights,  may  be  set-off  in  all  cases,  whatever  may  have  been  the 
foundations  of  the  judgments  on  which  they  issued* 

11. 
GiBBS  V.  AfiTCHBLL,  1798,  2  Bay's  S.  Ca.  Rep.  120;  Adams  ft 
Manicing,  17  Mass.   Rep.  178  ;  Edward  v.  Davis,  1 
Haist,  394;  Cornell  v.  Green,  10  S.  &  R.  14 ;  Kach« 
LIN  V.  MuLHALLON,  ET  AL.  2  Dall.  237;  De  Taslet  t. 
Croussillat,  2  Wash.  C.  C.  Rep.   132;  U.  States  v. 
Wells,  ib.  161;  Farquhar  v«  Collins,  3  Marshall's 
Rep.  34. 
^  ..    .,         Per  Cur,    Unliquidated  damages  arising  from  torts  cannot  be 
eddam*i^a  set^off.     And  in  Webster  v.  Couch,  6  Rand.  519,  the  court  say, 
•BtdT.^*^    that  unliquidated  damages  for  a  substantive  injury,  cannot  be  set- 
off either  in  law  or  equity  against  r  legal  demand.*     In  Tennes- 
see, Rsgsdal  V.  Buford,  3  Hayes,  195,  the  court  held,  that  unli'- 
quidated  damages  on  pecuniary  damands,  in  all  cases  where  in* 
dMtaHs  assumpsit  would  lie,  may  be  set-off. 

12. 

Adams,  et  al«  v.  Manning,  et.  al.  March  T.  1821, 17  Mas&i 

Rep,  178. 
To  an  action  o(  assumpsit  on  bills  of  exchange,  the  defendants 
^  filed  a  set-off  for  the  amount  of  iroods  consi&:ned  to  the  plaintiffs 

•it on  bills  &nd  sold  by  them  to  a  person  who  became  insolvent.  The  sale 
^e^cntf^  was  alleged  to  have  been  made  without  due  caution  and  without 
antcannot  collateral  security,  by  which  negligence  the  defendants  lost  the 
ges^for'a'"*  aDttOunt  of  the  said  goods« 

neglieeRt 

Mle  of  his     mand  agsintt  him;  Glireter  v.  Homer,  8  T.  R.  69.    And  the  co^rt  will  not  permit 
S^''^  k    tHT  ^^^  jodf  ment  to  be  set  off  against  another,  on  fnotioDf  ddIms  it  might  have  been 
^  ^  '"^      pleaded ;  Doe  v.  Darnton,  3  Eeet«  149  ;  or  where  the  ibterest  of  third  persons  haT« 
ioterTened;  ibid. 

*  See  Nedriff  T.  Hogan,  BuU.  N.  P.  180;  UowJett,^/  ai.  w.  Strickland,  Cowp.  60 « 
Weighall  y.  Waters,  6  T.  R.  488 ;  Fletcher  t.  Dyche,  2  ib.  32. 


^^p» 


SET-OFF-— W^«n  ulhwtd.  tt 

Per  Owr.  The  demand  filed  in  set-off  is  not  such  as  is  provi- 
ded for  in  ibe  statute,  which  allows  of  set-offs  in  actions  upon 
simple  contract*  The  set-off  must  be  of  goods  sold  and  deliver- 
ed, moneys  paid,  or  services  done.  The  demand  which  the  de- 
fendants claim  to^et-off  appeared  by  the  evidence  to  be  for  dam- 
ages for  negligence  or  w  faithful  management  of  merchandise 
consigned  to  the  plaintiffs  for  sale.  The  legislature  never  in- 
tended that  a  plaintiff  should  be  stirprised  by  a  demand  like  this 
in  answer  to  his  action. upon  a  projoiissoTy  note  or  lull  of  ex-  * 
change,  or  for  goods'sold  and  deHveied,  but  would  leave  the  par- 
ty complaining  to  his  independent  |jemedy«  Th^re  is  always 
power  in  the  court  to  withhold  judgment,  until  the  defendant,  if 
he  will  use  due  diligence^  shall  obtain  his  judgmeot  for  damages} 
«Aer  which  one  judgment  iaay  be  set-off  agatnet  the  other,  ojc 
•He  execution  may  tialance  the  otber« 

CnowKi iraBiKLs  v.  Rosrasoir,  Oct.  T.  1816,  1   MasonV  U.  S. 

Rep.  93.  -  . 

Assumpsit  on  a  special  contract  for  negligence  in  keeping  the  Into  Mtioa 
plaViff's  sheep.  ^„-,fi^ 

It  was  contended  that  the  jury  ought  to  deduct  the  keeping  of  tnrihepUia 
the  sheep  from  the  damages  sustained  by  the  negligent  keeping,  thedefeo^ 

Per  Cur.     The  true  rule  in  our  judgment  under  the  circum-  ant^nnot 
etances  of  the  case,  is,  to  estimate  the  full  value  of  the  plaintiff's  daim  fi^ 
damages,  without  taking  into  the  account  the  possible  claims  of  {|J|^^^ 
the  defendants  for  the  keeping  of  the  sheep.     If  the  defendants 
are  entitled  to  any  thing  for  the  keeping  of  the  sheep,  they  iday 
recover  it  in  another  form  of  action  to  the  extent  to  which  they 
can  show  a  performance  of  their  contract,  and  recovery  in  this 
Mtion  would  not  bar  such  a  suit« 

'     14. 

The  Pr£8.  &c.  of  the  Hallowell  and.  Augusta  Bank  Vv  ^ 

Howard,  et  al.  June  T.  1816,  13  Mass.  Rep.  235« 
Assumpsit  on  a  promissory  note.  Bills an4 

Motion  for  leave  to  pay  into  court  the  amount  in    notes  and  J^JJi^' 
bills  issued  by  the  plaintiffs  equal  to  the  sum  due  on  the  note.—-  eompany 
It  was  opposed  on  the  ground  that  the  bills  had  been  for  a  long  ^°"ff, nam 
period  in  a  depreciated  state,  and  that  the  note  in  suit  had  been  *^^  ^f 
stssigned  to  one  Cross,  and  the  plaintiff's  name  was  used  for  his 
benefit. 
Per  Cur.     Nothing  is  a  lawful  tender  but  gold   and  silver. 
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To  pemit  tbe  defeadants  tfaas  to  iet  off  these  promissory  notes, 
would  be  allowing  cross  demands  to  be  set  off  in  like  maiuier  in. 
eVery  case.  These  notes  are  nothing  more  than  eyideoce  of  m 
right  of  action;  so  that  if  the  assignment  were  out  of  the  (|ttes^ 
tion^  the  motion   could  not  obtain. 

1$. 

Jbffbksom  Co.  Bank  y.  CuIpmah,  Jan.  T.  1823,  19  Johns. 
N.  Y.  Rep.  322;  Bibb  t.  SaunderS;  2  Bibb,  86. 
d  '^^^mTtD       '^^  bank  sued  Chapman  on  a  promissory  note.  Under  a  notice 
b«  set  off     of  set-off  the  defendant  offered  in  cTidence  bills  of  the  bank  dated 
JJJ^*^*   prior  to  the  suit.      The  bank  had  before  stopped  specie  pay- 
th«  lime  of  ments.     The  pourt  decided  that  tbe  bilUlbould  be  received  iir 
■Mimncttt  defence  as  a  set-ofil     Verdict  for  defendant. 
SnTiSr"*     The  court,  Woodworth,  J-.  held,  that  the  evidence  offered  by 
the  defendant  did  not  make  out  a  ralid  defence,  because  it  did 
not  appear  that  he  was  the  owner  or  possessor  of  the  bills  before 
the  commencement  of  the  suit.     As^  his  honor  referred  to  Car- 
penter T.  Butterfield,  3  Johns.  Cas.  145,  where  it  was  held,  that^ 
a  debt  or  demand,  to  be  set-off  under  the  statute,  must  be  an  ex- 
isting debt  or  demand  at  the  time  of  the  commencement  of  the 
plaintiff's  suit.    The  evidence  given  is  defective  in  this  respect^ 
and  did  not  entitle  the  defendant  to  a  set-off.* 

16. 

Simpson  v.  Hart,  April  T.  1&16,.14  Johns.  N.  Y.  Rep.  63.. 

A.  recovered  a  judgment  for  an  assault  and  battery  against  B» 

Joint dairos  and  C.  and  B.   recovered  judgment  for  an  assault  and  battery 

offagainfli   against- A.     And  it  appeared  B.  was  insolvent  and  C.  embarras- 

-f!!!!'*  ^*  ^^»     '^^^  court  held,  that  A.  was  entitled  to  have  his  judgment 

set  off  against  the  judgment  of  B.  against  him. 

Per  Spencer  J  J.  There  is  no  force  in  the  objection  that  the 
judgments  are  not  in  the  same  right.  It  is  well  settled  'Hhat 
although  the  demands,  as  being  joint  and  several,  are  not,  strict- 
ly speaking,  due  in  the  same  right,  yet  if  the  legal  or  equitaUis 
liabilities  or  claims  of  many  become  vested  fn,  or  may  be  urged 
against  one,  they  may  be  setoff  against  separate  demands,  and 
vice  rcwa.^f 

*Tli«  Mftie  prifioiple  ia  roeognind  in  ReynoU  t.  BomidSi  DMg.  USt  (aolti)- 
•ad  more  fullj  in  Erao*  t.  ProMer,  3  T.  R.  ISB.    And  a' Judgnant  recoTMvd  by 
Um  d«f«iidant  AfUr  tbe  eommenoeneBt  of  Ui«  plaintiff**  action,  cannot  ba  sat- off;. 
BaHman  ▼.  B'urkitt,  1  Eap.  C4a.  440;  Haoparr.  Till  k  wife,  Dong.  199. 

tSo  a  debt  on  a  joint  and  aeveral  bend  majr  be  aet  off  to  an  aetioa«bro«glit  bj 
•filjr  one  of  the  obligon ;  Fleteher  y.  Djke,  2  T.  IL  St. 
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17. 
DA*aACH»»  Ex'as  f .  HiTY'a  Ax>M'Bi,  Jan.  T.  1797,  2  Ycate's 

PenQ.  Rep.  308;  Wolf  t.  Batks,  6  S.  &  E..!244j  Moa- 

EAY  T.  WiLLiAMsoii  3  Binney'fl  Rep.  136;  Bvisii^iv  r. 

Calbbaith^  1  Browne,  47;  Jameson  n.  Beadt>  6  S.  & 

Rl  466;  RoBSBTs  y.  Jones,  1  Murphy,  353. 
The  defendiint's  intestate  was  indebted  to  the  plaintiff's  testa-  DehMeml 
tor,  and  after  they  were  both  dead,  the  defendant's  administrator  ^Jj^^ 
bought  a  check  of  one  Hajra,  draMm  by  tlie  plaintiff's  testator,  badoe  ia 
and  this  action  was  afterwards  brought,  ^hen  notice  of  set-off  ^ghu 
was  giFen* 

Per  Cur,  This  set-off  cannot  be  allowed.  It  could  not  be 
declared  ohas  a  debt  due  to  th6  intestate;  it  could  not  be  pleaded 
as  such  IB  this  suit.  It  became  the  private  debt  of  the  adminis- 
trators on  'he  purchase  of  the  check.  It  is  clearly  settled  that 
the  debts  which  can  be  set  off,  must  be  such  as  are  doe  in  the 
same  right. 

l»i 

GiBBS  T.  MiTGHBLt,  1802,  2  Bay*8  6.  Ca.  Rep.  351. 
Per  Cur^    Damages  arising  from  torts  cannot  be  set  off.     As  kiA  mm, 
where  the  defendant  pleaded  to  a  debt  on  bond,  a  discount  for  mftMi* 


damages  for  entering  his  plantation  and  taking  away  his  negroes,  taiMdand 
and  for  damages  for  loss  of  labour,  and  for  Qioney  had.and  ire- p«Mtet«cc 
ceived  for  the  labor  of  the  negmes  taken.     The  judge  who  tried  ' 
the  cause  waa  of  opinion,  that  all  of  that  part  -of  the  discotuit 
filed,  whicb  coBsisted  of  torts,  trespasses,  or  matters  sounding  in 
damages,  were  all  inadmissible  nnder  t  k  dis  ount  law. 

The  court  above  were  of  opinion,  that  the  judge  at  the  circuit 
was  right — that  the  discount  law  never  meant,  that  torts,  tres- 
passes, or  any  uBasce^1a^r<ed  damages,  should  be  set  off. — 
That  it  contemplated  debts,  djaes  and  demands  vOf  a  pecuniary 
■rature,  or  something  springing  out 'of  a  contract,  where  there 
were  mutual  covenants,  which  depended  one  upon  another — 
that  nothing  could  be  discounted  but  money  matters. 

19. 

WiNCHESTxa  v.  Hacklet,  Feb.  T.  1805,  2  Cranch^s  U.  S. 

Rep.  344;  BftowK,  v.  Cumhino,  2  Caine's  N.  Y.  Rep.  33. 

Held  by  the  court,  that  the  defendant  could  not  set-off  a  claim  ^^/^  "^ 
against  the  plaintiff,  as  factor,  for  negligence,  mismanagement,  negiigeiicA. 
and  misconduct^  in  the  sale  of  goods,  made  by  him  for  the  de* 
fendant.* 

^  Wh^rt  His  4aiaaf«s  %t^  ttaosrtam  a  set  •(?  will  not  b«  a1Iew»d;  WtjtfU  v. ' W«» 
tn%  e  T.  R.  480.    As  m  elum  fo?  daoiAgtt  in  not  dtliTAriiif  goods ;  J^roomaB-r- 
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m 

fiO. 

Collins  r.  Butts,  May  T.  1823,  lO'Wcnd.  N.  Y.  Rep.  3». 
Um  party  Collins  sued  Butts  for  wofIc,  Ac.  in  fiDisbing  flannels.  It  ap- 
^I'JJ**^^"*  peared,  the  defendant  had  delivered  98  pieces  to^the  plaintiff  to 
cial  proper  finish,  and  had  not  delivered  the  whole  number,  and  for  the  pie* 
^odscbim  ^es  not  delivered,  the  defendant  claimed  a  set-off.  It  further  ap- 
•d^tobesei  peared,  the  flannel  did  not  in  fact  belong  to  the  defendant,  but 
to  one  Underbill,  who  had  failed  in  business.    . 

Per  Cur.  Savage^  C.  J,  In  order  to  be  entitled  to  the  set- 
off, the  defendant  must .  have  a  demand,  for  which  an  action 
might  be  sustained  in  his  own  name,  but  it  appears  he  had  no 
interest  in  the  flannel.  He,  therefore,  cannot  set-off  the  value 
of  such  goods,  in  an  action  against  him  by  the  manufacturer,  foir 
work  and  labor  bestowed  on  other  goods.  He  stands  In  the  re* 
lation  of  a  mere  receiptor^to  the  sheriff  for  goods. 

21. 

SiMFSOH  V.  Hart,  April  T.  1816,  14  Johns.  N.  Y.  Rep.  6S.    8* 
P.  Davidson  t.  Geogbagan,  3  Bibb's  Rep.  St33. 
"^P^J       Ptr  Cur.     Spencer^  J.     In  directing  a  set-off  of  jodgments  ^ 
{tidgaisnis   courts  of  law*  proceed  upon  the  equity  of  the  statute  authorising 
by'ST**^  set-offs;  for  confessedly  the  case  is  rtot  within  the  letter  of  the 
cottrs        act.     The  power  consists  in  the  authority  they  hold  over  suitors 
^•-  Mgra   j^  i\^c\t  courts;  and  it  may  be  fitly  said,  that  the  exercise  of  the 
power,  is  the   exertion   of  the   courts  of  law,   rather  than  any 
known,  express  and  delegated  power.     Suito  s  may  ask  the  in- 
terference of  courts  of  law,  in  effecting  a  set-off,  not  ex  dehito 
justita^  but  ex  gratia  curia.     In  a  court  of  equity  it  is  otherwise 
in  a  case  like  the  present.     It  is  a  power  incidental  to  that  court, 
and  has  been  long  exercised  exclusively;  for  it  is  only  within  « 
few  years,  that  courts  of  law  have- undertaken  to  set-off  one  judg- 
ment againit  anoihjr. 

Rjett,  1  BlacRep.  394;  HowlH  t.  Kirklftnii,  Cowp.  57.  And  the  <l«bt  mtMi4«dtft 
be  Mt  off*  miift  have  existed  when  the  aeiioa  was  cemmenced;  Sullivan  v.  Monta- 
l^ue,  Dou{.  Rep.  i  I2.  Auv  it  mutt  be  a  Ugvil  and  not  as  eqoitable  dimand  ;  Wake 
V.  Tinklor,  16  East  Rnp.  36.  And  most  be  due  in  tbe  aame  rij^t;  Kenaertlej  ▼. 
Hotack,  t  Taan.  173.  And  a  verdiel  afalnat  tbe  plaintiff,  obtained  in  a  prior  ae* 
lion,  may  be  tet  off  apatnat  a  present  demand ;  Baekerville  v.  Brown,  S  Burr,  ISfS. 
And  tbe  costs  of  one  judgment  maj  bo  set  off  against  tbe  debt  and  costs  of  anotber; 
Thiolont  ▼.  Crafler,  S  BIa(>.  Rep.  G26.  The  statate  speaks  of  nintual  debts,  tfao 
demands  therefore  6r  the  plaintiff,  as  well  as  the  defendant,  mnat  be  a  debt.  A 
■et  off  is  not  allowed  in  actions  or  claims  for  torts,  as  npon  the  ease,  treepais,  re* . 
plevin  or  detinue;  ibid,  and  Howlit  v.  Kirkland,  Cowp.  Rep.  57.  And  in  Reninf^ 
ton  V.  Stevens,  3  Sua.  1 S7 1 ,  k  was  held,  that  tbe  sUtttte  of  limitatioae  wnf  bo  ro» 
plied  to  in  a  plea  of  set  off. 
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•  •     - 

MiLLEa  V,  CoviHT,  Oct.  T.  1828,  1  Wend.  N.  Y,  Rep.  487.    y^^' 
Per  Cur.     Sutherland^  J.     It  is  perfectly  clear,  that  if  a  plain-  party  ob 
tiff  bring  an  action  for  a  part  only  of  an  entire  and  indivisible  JJJ^*^*|"Jf 
demand,  the  verdict  and  juderment  in  that  action,  are  a  conclu-partorUy  of 
afve  bar  to  a  subsequent  suit  for  another  part  of  the  same  de-  ^^^"iJIJ  *** 
mand.     And  if  a  party  could  not  bring  an  action  for  the  residue,  cannotaraU 
he  could  not  avail  himself  of  it  by  way  of  set-off.  of  mi  off*^ 

for  the  real 
oQ  doe  if  sued 

-*''  bytlieotfc«r 

MuosR  V.  Sayhb,  ahd  Toleu,  May  T.  1808.  3  Johns.  N.  T.  ^  ^* 

Rep.  248. 

Assumpsity  to  which  the   defendants  pleaded  mm  4tfticnif»i^,  ularv^a^ 
paynent  and  aet  off,  and  gave  notice  that  he  intended  to  set  off,  71^1^£|!??7 
at  the  trial,  several  large  sums  of  money  due  to  him,  for  goods  ^ 
sold  and  delivered,  kc.     The  plaintiff's  council  moved  that  the 
defendant  deliver  to  the  plaintiff's  counsel  the  particulars  in 
writing,  of  the  matters  mentio&ed  in  the  notice  of  set-off* 

Ptr  Cur.  We  have  formerly  decided,  that  (be  defendant  had 
a  right  to  call  on  the  plaintiff,  for  .the  particulars  of  his  demand, 
where  they  are  not  disclosed  in  bis  declaration.  Equal  justice 
eeems  to  require  that  the  plaintiff,  also,  should  be  allowed  to  de* 
mand  of  the  defendant,  the  particulars  of  bis  set-^off,  when  they 
are  not  specified  in  the  notice.  The  plaintiff  may  take  his  rule, 
that  the  defendant  deliver  to  the  plaintiff's  attorney,  an  account 
in  writing  of  the  particulars  of  hts  set-off,  within  twenty  days^ 
or  that  in  de&ult  thereof,  he  be  precluded  from  giving  evidence 
at  the  4nal  in  support  of  the  same. 

24. 

GiLCBaisT  v.  Williams,  Spring  T.  1821^  3  Marsh,  ilep.  236. 
S.  P.  Williams  v.  Oilcmbist  3  Bibb's  Rep.  49^. 
A  debt  barred  by  the  statute  of  limitatians  cannot  be  setoff;  AdaU  bar 

VA/1  l%ir  flaA 

but  in  Stanley  v.  Green,  Martin's  Rep.  60,  (N.  C.)  the  Qourtde-  itatuteoni 
cided,  that  a  set-off  is  not  barred  by  the  statute  of  limitations,  if  ouutiona 
the  statute  be  not  replied.  st  off. 


Ih  BETWEEN  WHAT  PERSONS. 

1. 
Simpson  t.  Hart,  April  T.  1816,  14  Johns.  N.  Y.  Rep.  63.    S. 

P.  SqkbMAN  v..  C&OSBT,  11  ib.  70.  gmonlybs 

A  set-off  can  only  be  allowed  between  the  same  parties.    But  pArtiM, 
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tt  JoiAt  debt  vnder  the  bankrupt  UwS)  may  be  set-off  egeifift  tbe 
eeperate  debt  of  the  ess^ee  of  one  of  the  partnert.* 

Thkinit        SiMpeoK  T.  Haet,  April  T.  1816, 14  Johns.  N.  Y.  Rep.  63. 

^iialjfi^  Per  Sptneer,  J.  The  law  is  well  settled,  that  although  the 
demands,  as  being  joint  and  several,  are  not  strictly  speaking, 
due  in  the  same  right,  yet  if  the  legal  and  equitable  liabilities 
or  claims  of  many,  become  rested  in,  or  may  be  urged  against 
one,  they  may  be  set-off  against  separate  demands  and  vi$a  versa. 

3. 

WoLFBMBcaoBa,  ktj&t.  t.  Bochkr,  May.  T.  1823,  lOSergt. 
&RawI.  Penn.  Rep.  10*  S.  P;  CEAifM0Rj>  ▼•  Bank  of  ' 
U.  S.  4  Dall.  Rep.  291;  Botdbll  t.  Pblosi»  2  ib.  43 ; 
Walb  t.  Wilkibs,  4  Yeates'  Rep.  461,  and  6  Sergt.  k, 
Rawh  Rep.  468;  Colbt  t.  Colbb,  2N.  Han^.  Rep.  420; 
HAifLowBc  Babd  t.   Howard,  13  Mass.   Rep.   236; 

CrOOBWIB  T.    OuBBIBGHAM,    IS  MaSS.   Rcp.  193;  BftAT* 

InaMKiliT  BABD  T.  Fish  BE,  6  Pick.  Mass.  Rep.  365. 

•n  MiminM     Bucher  sued  Wolfersberser  and  aaother  in  the  court  belowf 

ib«^oMlfl    on  a  note  given  to  him  as  administrator,  being  the  pri^e  of  goods  ' 

ur«^i?by  belonging  to  the  estate  of  his  intestate.     The  defendants  offered 

aiimtb«de  to  setoff,  a  note  drawn  by  the  intestate  and  Wolfersberger, 

not  m^  which  was  paid  by  Wolfersberger.     Bocher  proved,  there  was 

dibt  dm     not  assets  enough  in  his  hands  to  pay  the  specialty  creditors. 

tetutato        Per  Our.     Gibson,  7.     Where   assets  have   not  come  to  the 

^*^  hands  of  the  executor  or  admiaislrator,  he  can  sue  for  them  on« 

ly  in  a  representative  character  ;  but  where  they  have  been  re* 

-duced  to  possession,  he  can  sue  for  them  or  for  their  price,  only 

in  his  own  right,  in  which  case  naming  himself  executor  is  un* 

necessary,  and  where  he  does  ao,  it  is  merely  surplnssage.    The 

reason  is,  that  against  third  persons  he  is  the  absolute  owner.-— 

This  is  an  action  brought  by  a  man  in  his  own  right,  in  which 

f  Ai  b«twe«n  bankrupCt  and  their  %jn\gn9»9;  for  the  iMding  Englbh  e«M«,  ••• 
IHftnh  ▼.  ChAOiben,  S  8. 1234;  Dickinioii  v.  Ertns,  6  T.11.57,  which  dteid*  thm  d«bl« 
«■  ord«rto  0011116' them  to  b«  Mt  oC  mart  bo  oratoal  i  and  mini  bo  prorablo  nsdor 
4ho  oommiMioo ;  EdwAido  t.  Newmaa,  f  D.  As  R.  SSS.  Whoro  tho  holdor  of*  pio- 
miworj  noto  of  o  btnknipt,  ofVer  Ibo  iwuiof  of  iho  eonmiaMOB,  ondoiood  iloTor 
to  *  ponon  who  wm  dobtor  to  the  bankrapt'toiUtt,!]!  ordor  that  ho  ftiifht  tot  it  off 
la  bio  Mttlomont  with  the  an igneot,  tho  court  held  he  coald  not  aet  it  off;  Maiah  v. 
Chanbera  1234.'  And  where  aeovatrj  banker  booame  bajikropt,  and  a  dobtor  of  hit 
oitato«  aAor  iaeaiag  the  eominiaaioo,  porchaaed  a  qatDtaty  of  hie  baoh  AOtao  at 
ton  thiUinga  in  the  p^ond,  he  waa  not  allowed  to  eat  thorn  ofl^  14  Potandoiff  *to  Aht • 


thtft  WM  am  offer  to  teiroff  a  demand  due  by  him  as  admiotatra* 
tor;  and  it  k  well  settied,  that  such  a  set-off  cannot  be  al- 
lowed. 

4. 

CoL»T  ir,  CoxB  T,  Nor,  T.  182X,  2  N.  H.  Rep.  419.  S.  P.  Wood- 

UA9  r.  Bakkbr^  ib.  479.  ET»wlwr» 

The   plaintiff's  intestate  died  insolyent,  and  indebted  to  the  UMMtau  of 
defendant.     A  debt  accrued  to  the  administrator,  for  which  this  2J,*2^| 
action  was  brought,and  the  defendant  offered  to  set-off  his  claim  T«ni. 
against  the  intestate. 

Fsr  CWr.  Bichardson^  C.  J.  We  are  of  opinion,  that  the 
claim  of  the  defendant  cannot  be  set-off  in  this  action.  This 
suit  is  brought  to  recover  a  debt  which  has  accrued  to  the  plain- 
tiff since  the  death  of  her  intestate.  These  claims  were  never 
mutual  debts  between  the  intestate  and  the  defendant. 

6. 

Boot,  adm^  of  EnwAans  t.  T atlok,  Aug.  T.  1822, 20  Johns. 

N.  Y.  Rep.  137. 
Assumpsit.  The  deifcndant  offered  by  way  of  set-off,  a  prom-  ]!J]5^i|3^JJ^ 
issory  note*,  made  by  the  intestate  and  one  Sandford,  in  favor  of  tonuctfor 
Baxter,  and  a  few  days  after  the  intestate's  death,  Baxter  as-  ^^^^ 
signed  the  note  to  the  defendant.  The  judge  decided  the  set-off  ^t«  ^«  ^^ 
could  not  be  allowed.  nouet  off « 

Verdict  for  plaiatiff.  ^'^^^ 

Pw  Cur.    Spacer.  C.  J.     This  case  Is  not  within  the  act. —  ta^ate  pur 
The  intestate  and  defendant  were  nerer  indebted  to  each  oth-  big  d^th.. 
er,  and    had  nut   demands  arising  on    contracts   or    creditt 
against  each  other,  and  that  it  would  be  unjust  and  against  the 
whole  policy  of  the  statute,  to  allow  a  set-off  of  a  debt  acquired 
against  the  estate  of  a  deceased  person  subsequent  to  his  death* 

Cbist,  «t  AL.  V.    BniHOLc,  XT  AL.  Oct.  f.  1888,  2  Rawle's 

.  Penn.  Rep.  121. 

The  plaintiffs  gave  in  evidence  a  bond  signed  by  Crist  as  prin-  ^^"SJ^ 
eipaP,  and^  others  as  security  to  them  as  executors  of  Brindle.  t«tor,by«r 
Defendants  offered  to  prove  that  Crist  Bad  worked  for  Brindle  ^^t^tttwo* 
in  his  life  time,  and  that  credit  had  been  agreed  to  be  given  on  ^."'^r* 
the  bonds  for  the  work  done*  due  Him  hf 

Per  Our.    Husfyny  J.    The  debt  must  be  due  to  the  estate  and  ^ 
not  tiie  individual  debt  of  the  executor.     It  was  admitted  that 
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fbe  bond  was  for  a  debt  doe  the  testator,  aad  the  debt  oftred  to 
be  set  off  was  due  by  the  testator  in  bis  life  time.  Bat  it  is  said^ 
in  a  suit  against  two,  a  debt  due  to  one  of  them  cannot  be  set 
off.  It  must  be  recollected,  that  in  this  case  it  was  offered  to 
be  proved,  that  Crist,  whose  demand  it  was  proposed  to  set  off, 
WES  the  real  debtor  in  the  bond,  and  the  other  his  bail.  This 
brings  the  case  within  Stewart,  et  al.  t.  Coulter^  12  S.  &  R.  252. 
And  whether  admitted  as  a  legal  or  equitable  set-off,  I  shall  not 
inquire,  but  by  that  case  it  must  be  admitted*  * 

7. 

Chandlbk  t.  Devw,  July  T.  1834,  6  N.  Hamp.  Rep.  4SI9. 
In  a  mil  by     Jlssumpni  On  a  promissory  note  made  by  the  defendant,  and 
S^a^l^nT  •*^^'"^*^^  ■^•^  ^^^  *^  ^^^  plaintiff  by  Chandler  the  payee.     At 
aory  noteas  the  time  of  the  endorsement  Chandler  was  indebted  to  the  plain- 
dS^a'^rfi  tiff.    Under  the  set  off  the  defendant  obtained  a  verdict. 
mand  in  ia     Richardscn.  C.  /.  held,  the  verdict  must  be'set  aside  and  a  new 
makat  a      ^"^1  granted.     When  a  discredited  note  is  assigned  for  a  valua- 
Sjjma   iho  ble  consideration,  (he  debt  is  due  to  the  assignee*    And  in  a  suit 
cannot  ba   'upon  the  note  in   the  name  of  the  endorsee  against  the  maker, 
"^  ^        the  endorsee  and  the  maker  are  the  real,  as  well  as  the  nominal 
parlies;  and  the  endorsee  cannot  be  considered   as  standing  in 
the  place  of  the  endorser— the  demands  of  the  plaintiff  and  de- 
fendant cannot  be  considered  as  mutual.    This  decision  is  con- 
trary to  Ford  V.  Stuart,  19  Johns.  Rep.  342^  O'Callahan  r.  Saw- 
yer, i  ib.  118.    See  No.  10. 


But  vhert 


8. 

* 

Savbokv  v.  Littls,  Nov*  T.  1726, 3  N.  Hamp.  Rep.  1^9. 
UiVtnitTs*  Jlstumprii  on  a  promissory  note  payable  to  Sanborn,  but  not 
^Sl^li^t  P*J*^^«  ^o  ox6ftT.  Defendant  filed  a  set-off  of  a  note  made  by 
notanot  the  plaintiff,  payable  to  the  defendant  or  order.  The  note  given 
or^r^for^  to  the  plaintiff  was  transferred  to  three  persons,  for  whose  ben«- 
the  benefit  efit  the  suit  wss  brought,  and  notice  was  given  to  the  defendant, 
aonMba^^  ^^  wbich  he  replied  that  Sanborn  was  indebted  to  him. 
2i  offa"*^  The  court,  Richardson^  C.  J.  After  referring  to  Green  t. 
dtbtduato  Hatch,  13  Mass.  Rep.  195;  Gould  v.  Chase,  16  Johns.  Rep.  226; 
{iyaaJt^***  Henry  v.  Brown,  19  ib.  49;  King  v.  Fowler,  16  Mass.  Rep.  397; 
iha  lima  or  observed,  that  the  court  would  protect  the  interest  of  an  assignee 
niifc  ^'^  chose  in  action — that  it  was  clear,  a  set-off  in  this  case  was 
proper.  He  standing  in  the  situation  of  the  assfgnor,  and  sub- 
ject to  any  defence  which  could  be  set  up  against  him* 
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PtABODt  T.  Petbes,  BT  AL.  Mafch  T.  1827, 5  Pick.  Mass.  Rep. 
1;  Knapp,   Adm'b  y.  Lee,  3   ib.  452;   Chandler  t. 
Drew,  6  N.  Hamp.  Rep.  469. 
The  court,  Parker,  C.J.  held,  that  in  an  action  by  the  holder  Inanaeiwi 
of  a  promissory  note,  endorsed  after  it  was  due,  against  the  ma-  makerofa 
ker,  the  maker  cannot  set  off  a  demand  against  the  payee  ;  but.P^^™^^^ 
where  it    appeared   there   was  ah  unsettled  account  between  holder  en 
the  maker  and  payee,  and  the  payee  agreed  to  take  up  the  note  due!  the 
.to  a  person  to  whom  it  had  been*  endorsed,  and  upon  settlement  nwk«r««B 
With  the  maker  to  deliver  it  up  to  him,  and  he  did  so  take  it  up,  offagainei 
and  a  balance  was  due   from  him  to  the  maker  exceeding  the  ^P^*^ 
amount  of  the  note,  the  plaintiff  could  not  recover;  that  it  opera* 
ted  as  payment  of  the  note. 

10. 

Dbigos  y.  Rockwbll,  Dec.  T.  1833, 11  Wend.  N.  Y.  Rep.  604; 

T0TTLB  ▼•  Beebb,  8  Johns.  Rep.  162. 

Rockwell  sued   Driggs  on  .a  promissory  note,  payable  to  one  A  mtm^ 
Draper.     Draper,  after  maturity,  assigned  it  to  the  plaintiff.   The  hcul?nK«v 
defendant  offered  to  prove  that  he  had  large  demands   against  York. 
Draper,  when  he  was  in  possession  of  the  note. 

The  Chancellor  held,  that  a  set-off  to  the  amount  of  the  plain* 
tiff's  debt  may  be  made,  of.  a  demand  existing  against  the  as- 
signer,  provided,  it  be  such  as  might  have  been  set  off  against 
the  assignor  while  the  note  belonged  to  him. — His  honor  further 
observed,  I  have  before  had  occasion  to  express  my  opinion  in 
this  court,  that  the  defendant  had  a  right  to  set  off  a  demand  * 
against  the  real  plaintiff  for  whose  benefit  the  suit  was  brought, 
although  he;  was  not  the  nominal  plaintiff  on  the  record. 

« 

11. 

Collins,  et  al.  y.  Allen,  July  T.  1834,  12  Wend.  N.  Y.  Rep. 

p.  356. 

The  court,  JVeUon^  J.  held,  that  wher^  a  note  was  dishonored  BotthawU 
and  afterwards  transferred,  the  maker  is  not  entitled  to  set  off  a  pj^hero^ 
demand  against  the  payee,  if,  at  the  time  of  the  transfer  of  the  P*®  ^^^^a^ 
note  by  the  payee,  the  payee  has  other  demands  against  the  ma»  mandsa 
ker  equal  to  the  demands  sought  to  be  set  off.     His  honor  ob-  SJkJj./'** 
served  that  the  defendant  in  such  a  case,  would  not  be  permitted 
to  insist  upon  his  set-off  against  the  note  .transferred,  because 
when  it  passed  into  the  hands  of  a  third  person,  the  equities  of 
the  maker  to  .set  off  his  demands  against  the  payee  would  be  met 
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and  OTerthrown  by  the  ftet,  tliat  the  assignor  still  held  demands 
against  him  to  an  amount  sufficient  to  exhanst  his  set^^off — ^and 
upon  the  question  of  whp  has  the  better  equity,  there  can  be  no 
doubt  that  the  claims  pf  the  purchaser  of  the  note  for  a  Taluable 
coi^ideration  would  be  preferred  to  those  of  the  maker. 


12. 

TiLLON  V.  Britton^  May  T.  1827, 4  Halst.  N.  J.  Rep.  120.    S. 
P.  WuiTTiNGTOK  T.  Tbe  Fji&mer's  Bank,  &c.  6  Hsr. 
;;5^»>-  &  Johns.  Rep.  489. 

saes.tho  Assumpsit  on  a  promissory  note  l^rought  by  the  plaintiff  as  en* 

promfssor/  ^^^s^^-  The  note  was  drawn  by  Britten  payable  to  Prerost  or 
note  paya  bearer,  at  the  state  bank  at  Trenton,  without  defalcation  or  dis- 
battk  with    couut.     The  uote  was  discounted  by  the  bank  and  passed  by  de<* 

outdafalca    Ji^^fy  tO  Tlllon. 
lion  the  de  ^ 

fendant  can      The  court,  Ford^  /.  held,  that  the  defendant  could  not  set  off 
denumd^  *  ^  demand  which  he  had  against  the  bank,  whieh  discounted  the 
againaiihe  note  and  transferred  it  tc^  the  plaintiff,  and  that  it  was  immateiia) 
whether  the  note  was  transferred  after  of  before  it»  maturity. 


13. 

Anderson,  et  al.  t.  Van  Alen,  Oct.  T.  1816,  12  Johns.  IT. 

Y.  Rep.  343. 
And  actual       Assumpsit  iox  goods  sold  and  delivered. 

notbefr'iven  I'he  defendant,  under  a  notice  of  sct-ofii^  proved  that  he  pur-- 
eient'u'luie  ^^^^^^  ^  note,  after  due,  of  the  plaintiffs,  in  which  they  promised 
parly  acis  to  pay  W.D.  and  sons,siit  months  after  date  >$453,  and  which  wasi 
knnwtedge  endorsed  to  the  defendant.  And  the  plaintiffs  proved  that  the 
ofsuchracu  defendant  admitted  be  purchased  the  note  after  he  heard  of  the 
•tancesas  plaintiffs'  failure.  And  that  they,' the  plaintiOs,  had  made  an  as- 
him^^'^'^^^  signment  to  Bingham  and  others,  but  no  actual  notice  of  th6  as- 
qviry.         signment'was  given. 

Per  Our.  Thompson^  C.  J.  The  plaintiffs  having  made  an  as- 
signment, they  are  merely  nominal  parties  on  the  record,  and  the 
real  question  is  between  the  creditors  and  the  defendant.  No- 
tice of  the  assignment  seems  not  necessary.  If  a  party  acts  in 
the  face  of  facts  and  circumstances  which  were  sufficient  to  put 
him  on  enquiry,. he  acts  contrary  to  good  faith  and  at  his  peril; 
Johnson  v.  Bloodgood,  I  Johns.  Cas.  61.  The  opinion  of  the 
court  is,  that  the  sjet-off  ought  not  to  be  allowed. 
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14- 

SSKGfiANT,  RT  AL,  V.  SoUTHGATE,  Oct.  T.  1827,  6  Plck.  MaSS. 

Rep.  312  ;   Bridge  t.  Johnson,  5  Wend.  Rep.   342; 
Origgb  v.  Rockwell,  11  ib.  504.  Whcreiht' 

The  endorsee  brought  an  action  against  the  maker  of  a  prom-  aeiion  b 
issory  note,  end^Mraed  after  it  was  due.  ihe^dor  ^ 

The  court  held,  that  the  maker  might  show  in  defence  by  way  see  of  a 

/*  ^  ..,  ,T.ii'  I--,    note  enpor* 

of  set-ofT,  a  negotiable  n«te  made  to  him  by  the  payee,  on  show-  ed  after  due 
ing  that  it  was  Intended  between  the  parties  as  evidence.  *1  mly"^ 

Per  Parker^  C.  J.    The  statiite  is  remedial,  and  ought  to  have  off  a  note 
a  liberal  construction  ;  it  waa   intended  to  prevent  the  nominal  jjl^^^^^j^^ 
Ar^ditorfrom  rccoverine:  what   may  be  due  him  by  the  form  of  prfyeebe 

^1  .         .        ^  .    .       .      ,       t   .  I    •!  •     •  *   -.    fore  notice. 

the  contract,  when  m  truth  he  is  the  debtor;  and  it  is  m  exten- 
sion of  this  sound  principle  of  justice  that  he  alone  is  stibstan- 
Itally  the  creditor  in  whose  favor  the  balance  exists,  that  the 
court  allows  judgments  between  ihe  same  parties  to  be  set  off, 
and  that  the  legislature  subsequently  provided  that  executions 
also  shonld  be  placed  one  against  the  other,  whatever  may  have 
t>een  the  cause  of  action  originally  between  the  parties.  It  is 
true  that  the  statute  of  set-off  contemplated  mutual  demands  be- 
tw:een  the  same  parties,  but  the  common  law  or  law  merchant 
treats  the  holder  of  a  promissory  note,  which  was  disbanored 
when  he  took  it,  asi  the  party  to  the  contract,  for  all  purposes  of 
defence  when  he  shall  put  the  note  in  suit.  The  principle,  as 
stated  by  Bailey,  p,  82,  is,  ^^he  who  takes  a  bill  after  it  is  due, 
takes  it  subject  to  all  the  objections  and  equities  to  which  it 
was  liable  in  the  haads  of  the  person  from  whom  he  takes  it. 

16. 

Metzgar  t.  McTZOiR,  March  T.  182ft,  1  Rawk^s.Pena.  Rep. 

p.  »27-  ^     . 

f  Of  an  inter 

Debt  on  bond.  mediate  at 

The  action  was  brought  in  the  name  of  Christian  Metzgar,  as- "*"*•• 
signee  of  the  e-xeeutors  of  Andrew  Metzgar,  deceased,  for  the 
use  of  Uhler  and  another  against  Philip  Metzgar,  on  a.bpnd  gi- 
ven by  Philip  Metzgar  to  Andrew  Metzgar.  The  bond  was  as- 
signed by  the  executors  of  Andrew  Metzgar,  to  Christian  Metz- 
gar, who  ussigned  it  to  the  Uhlers. 

Under  the  plea  of  set-off,  the  defendant  offered  to  show  that 
Christion  Metzgar  confessed  a  judgment,  before  he  assigned  the 
1>ond  to  the  Uhlers,  before  a  magistrate  in  his  favor,  whiph  re  • 
mained  unsatisfied.  And  the  question  was,  whether  this  set-off  , 
ftgainst  an  intermediate  assignee  of  the  bond  was  a  bar  to  the 
plaintiff,  the  subsequent  assignee. 
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Per  Cur.  Gibson,  C.  J.  The  object  of  tlie  statute  of  set-off 
is  to  promote  conTenience  by  preveoting  circuit j  of  action  ;  and 
that  requires  the  defalcation  of  all  demands,  yrhich  do  not  inToWe 
any  great  degree  of  intricacy  in  the  enquiry.  Why  then  should 
not  the  act  embrace  the  debt  of  an  intermediate  assignee?  The 
vords  certainly  do  not  restrict  the  remedy  to  transactions  be- 
tween the  original  parties;  and  there  are  no  equitable  considera- 
tions to  exempt  the  case  of  a  subsequent  assignee.  At  the  time 
of  the  assignment  the  right  of  defalcation  existed  in  full  force  be- 
tween the  obligor  and  the  intermediate  assignee.  By  what  right, 
then,  can  the  latter  put  z.  subsequent  assignee  in  a  moreadvan* 
lageous  situation  than  he  held  himself? 

16. 

Cba's  W.  Grkev,  aom'b  t.  Hatch^  axp  Hatch  t.  Cha's  W. 

TlMconrt  Greek,  March  T.  1815, 12  Mass.  Rep.  201. 

wiUseioffa      Hatch- recovered  a  judgment  against  David  G.  and  John   R. 

jodgintBt     Gi^<i^n,  his  son,  and  levied  upon  land  supposed  to  belong  to  Da- 

i?""'U     ^^^'^^'  which  was  recovered  of  by.  one  Smith     Hatch,  and 

tweeoihe    Hatch's  judgment  was    for    the    value  of  the  land  thus    lost. 

UwlPiho'     ^^^  Green's  judgment  was  recovered  of  Hatch,   for  dealings 

ttieaisignee  with  the  intestate  of  Charles  W.  Green. 

jjJJ^  •  Hatch  moved  the  court  for  a  rule  to  show  cause,  why  his  judg^ 
ment  should  no't  be  set-off  against  Green's  judgment,  although  it 
had  been  assigned  to  their  Creditors. 

Per  Cur.  Parker j  C.  /.  We  consider  it  to  have  been  settled^ 
in  the  case  of  Makepeace  v.  Coates,  1  Mass.  Rep.  451,  that  this 
court  has  the  authority  upon  which  the  motion  is  predicatefd. 

The  only  question  upon  such  a  motion,  will  be,  whether  the 
party  is  legally  and  equitably  entitled  to  a  set-off.  In  the  case 
before  us,  there  could  be  no  question,  had  not  an  assignment  in- 
terposed. For  the  judgments  are  between  the. same  parties. — 
The  court  would,  uudoubtedly^  protect  an  assigned  debt,  in  the 
hands  of  the  assignee,  against  -z  judgment  obtained  by  the  debt- 
or, upon  a  demand  subsequent  to  notice  of  such  assignment ; 
for  such  subsequent  demand  purchased  or  voluntarily  acquired, 
might  be  considered  as  fraudulent  against  the  assignee.  But 
when  the  judgment  claimed  to  be  set-off  is  founded  upon  a  de- 
mand Coeval  with  the  one  against  which  it  is  offered,  equity 
would  not  require  that  an  assignee  should  enforce  the  judgment 
against  the  rights  and  interests  of  the  judgment  debtor.  Th« 
assignee  ought  to  be  placed  in  as  good  a  situation  as  the  assign- 
or would  have  been  without  the  assignment,  hot  no  better;  other* 
wise,  in  protecting  the  assignee  of  a  chose  in  action,  much  inju* 


ty  may  be  done.  In  an  equitable  point  of  riew,  wbere  there 
are'ceunter  demands  subsisting,  liable  to  be  set-ofF  against  each 
other,  one  only  is  the  debtor;  viz,  he  against  whom  the  balance 
would  remain.     We  think  it  is  clear  there  ought  to  be  a  set-off. 

Poan  T.  Stuakt,  Jan.  T.  1822,   19  Johns.  N,  Y.  Rep.  J42.    S. 

P.   TuflTTLE  V.  Besbe,  8  ib.  152.- 

Asumpsii  on  a  promissory  note,   made  by  the  defendants  to  a^^nfrthT 
one  Obadiah  Ford,  or  bearer,  and  by  indorsements  to  the  plain-  p^yMof  & 
tiff.    Defendant  offered  by  way  of  set-off,  a  judgment  against  noca,  maj 
Obadiah  Ford,  in  favor  of  one  Post,  and  an  assignment  of  the  ^"^.(^^ 
judgment  to  him*  assignee  of 

Per  Oar.     It  appears,  that  when  the  the  defendant  purchased  „bich  is  •• 
the  judgment,  Obadiah  Ford  then  held  the  this  note,  as  payee,  IJ^j^J**^ 
against  the  defendant  as  maker  %  and  it  was  not  endorsed  to  the  corns  duo* 
plaintiff  until  seyeral  months  after  it  was  due.     The  defendant, 
therefore  took  it  subject  to  all  equity. 

18. 

Westoh  t.  Barker,  Aug.  T.  I8l6,  12  Johns.  N.  Y.  Rep.  i276. 
S.  P.  Bateman  y.  Conner,   1  Halst.  N.  J.  Rep.  104. 

Bowen  and  Robins"  for  the  purpose  of  securing  certain  credit- Whcis  Am 
ors,  assigned  to  barker,  two  polici^^'of  insurance,  who  accepted^o  a  and  cU 
the  trust  to  pay  the  proceeds  to  the  persons  designated  in  the  "^^^^^^^ 
assignment.    .Bowen  and  Robins  being  indebted  to  the  plaintiff,  tion  oiit  to 
gaTe  him  an  order  on  Barker  for  the  balance  of  the  proceeds  on  ^^ouiit  * 
the  two  policies,  after  paying' the  persons  before  designated,  of^?^"^'^- 
which  ROtiee  was  giyen  to  Barker.    The  defendant  received  the  mi  off  a  da 
money  due  on  the  policies.    Barker  refused  to  pay  the  plaintiff,  ^^^t\^ 
and  offered  in  evidence  a  note  of  Bowen  and  Robins  in  favor  of 
Mason  and   Wilcox,  which  was  received  by  the  defendant  for 
goods  sold  by  the  plaintiff  for  them,  dated  before  the  assignment 
to  Barker,  as  a  set-off. 

Pw  Cur.  Thompsony  C.  /•  There  is  no  ground  on  which  the 
set  off  can  be  allowed ;  that  is  a  claim  against  Bowen  and  Rob- 
ins, with  which  the  plaintiff  has  no  concern.  Nor  can  the  de«  ^ 
fendant  complain  of  any  hardship  in  the  case;  for  he  held  this 
note  against  Bowen  and  Robins,  when  he  accepted  the  trust,  and 
engaged  to  pay  the  money  in  question  to  their  order.  This 
shows  conclusively,  that  be  did  not  look. in  any  manner  to  this 
fund  as  security,  but  trusted  to  the  personal  responsibility  of  the 
drawers  and  endorsers  for  payment. 
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19. 

Di  Tastet,  et  al.  t.  Crousillat,  Oct.  T,  1806,  2  Wash.  C. 

Wlwro  «  C.  Rep.  504. 

merdMnt  ja  In  an  action  on  a  bill  of  exchange,  the  defendant  offered  to 
MMforui  set-off  damages,  for  not  insuring  a  Tessei  which  the  plaintiff  was 
^rhi«     bound  to  insure,  but  which  he  failed  to  do;  and  the  Teasel  was 

dent  and      lost. 

bSS^iSS  P^  OuT'  The  foundation  of  this  off-set  is  a  breach  of  coo* 
dAaw^Mfof  *"^^*»  ^bich  makes  the  merchant  who  thus  neglects  to  insurey 
' tbRbmch  the  insurer,  and  he  is  liable  as  the  insurer,  and  is  entitled  to 
DaT  faH^  make  the  defence,  which  the  insurer  could  make.  This,  there- 
cffM  OBM  fore,  is  not  a  case  of  unliquidated  damages. 

byhia. 

.  CoLVMBiAH  Ins.  Oo.  v.  Black,  Jan.  T.  1820,  18  Johns.  N.  Y. 

OiMoftlirM  Rep.  149. 

joint  own  •^ssumpsU  On  a  promissory  note  made  by  Oraham,  &  Co.  pay- 
JJJJIJ^Sjf  able  to  the  defendant.  The. defendant  gate  notice  of  a  set-off. 
inhUown   It  appeared  upon  the  trial^  that  plaintiff 's  executeci  a  policy,  in 

eoHHtofthe  ^^^  ^^^^  ^^  ^^^  defendant,  for  the  owners,  and  the  note  was  a 
ownen  premium  note,  on  the  schooner  Fanny.  The  defendant,  under 
lotttbe  bis  set-off,  proved  an  insurance  by  the  plaintiffs,  on  the  freight 
btldhlft^  of  the  schooner  Ditk,  for  the  defendant,  on  account  of  the  own- 
inMit  set    ers,  valued  at  $20,000,  and  proved  the  loss  by  capture,  abandon- 

SJm  Mi?w  ^^^^^  *^-  ""^  ^^^^  ^^^  defendant  and  two  others,  were  the  own^ 

bxthdintnr  ers  of  the  schooner.    The  defendant  offered  to  set-off  the  loss, 

mTiiimStM  sgsinst  the  notes  for  the  insurance  of  the  Fanny.    A  verdict 

^berw^  was  taken  subject  to  the  opinion  of  the  court. 

«itt.  Per  Cur.     Spencer^  C  J.    Gordon  v.   Bown,  2  Johns.  Rep. 

160,  is  not  against  the  set-off.    There  the  policy  was  open,  and 

Chand^llor  Kent  observed,  that  it  was  a  contract  of  indemnity, 

and  nothing  could  be  more  unliquidated  than  the  amount  of  such 

indemnity.     But  here  the  liquidation  of  damages  depends  upon 

the  sailing  of  the  vessel  with  a  cargo,  snd  her  loss  by  a  peril  in- 

•iured  sgainst.    A  set-off  here,  promotes  justice  and  prevents 

litigation;  and  no  cafte  ^can  come  before  the  court,  in  which  the 

injustice  of  denying  the  set-off  would  be  more  glaring.     It  was 

an  insurance  for  the  plaintiff,  on  account  of  the  owners.     The 

contract  is  between  these  parties;  and  although  all  the  owners 

might  unite  in  a  suit,  the  defendant  is  competent  to  sue  alone; 

The  case  of  Parker,  et  aX.  v.  Beasley,  eiei.  2  Maul.  &  Sel.  428^ 

is  in  point  for  the  defendant.    We  are  of  opinion,  there  must  be 

judgment  for  the  defendant. 
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III.  IN  WHAT  ACTIONS. 

1. 

Bmwv  t.  Tkompsov,  May  T.  1823,  t  M'Cord's  S.  C«.  Rep. 

p.  476. 
The  eovtt  held,  tbat  an  assignee  of  an  open  account  could  not  inMomi^ 
set  it  off  against  an  action  brought  against  himself  on  an  ac* 
«ount.     And  the  court  referred  to  Mouldsdale  t.  Durchell,  2     - 
Wn.  Black.  820^  1  Roll.  Abr.  29. 


WiLMOT  T.  HuKD,  May  T.  1834,  11  Wend.  N.  Y.  Rep.  684. 

Wilmot  declared  against  Kurd  for  a  breach  of  warranty  in  the  B««ch  ef 
sale  of  a  horse.     And  the  defendant  set  oflf  demands  he  had 
against  the  plaintiff. 

Per  Car.  Savage^  C.  J.  This  is  not  a  case  of  set-off.  A  set- 
off can  be  allowed  in  actions  founded  upon  demands,  whick 
could  themseWes  be  the  subject  of  set<K>ff  according  to  law»*  * 

3. 

RosBUCK  T.  Tenuis,  Spring  T.  1827,  6  Mon.  Ky.  Rep.  82. 

Held  by  the  court,  OutUy^  J.  that  a  set-off  maybe  pleaded  in  l*w^ 
an  action  of  covenant.  '  A  set-off  may  not  be  pleaded,  either  in 
this  country,  or  in  England,  unless  the  action  be  for  a  money  de*^ 
mand;  but  if  it  be  for  money  expressly  a^ertained,  vrhether  the 
action  be  debt,  covenant,  or  otherwise,  the  defendant  is  unques* 
tionably  at  liberty  in  both  countries,  to  plead  a  set-off* 

4. 

BisscL  T.  Mahshall,  May  T.  1810,  6  Johns.  N.  Y.  Rep.  100. 

To  an  action,  of  assumpsiij  by  Marshall  against  Bissel  on  an  ab 
account,  he  pleaded  that  judgment  had.  been  rendered  in  his  f**  SrJJiiiiiti « 
Tor^  against  Marshall,  on  a  note,  and  that  Marshall  had  neglect-  notoandtht 
ed  to  set-off  the  present  demand,  and  so  was  barred.    The  jus-  CJ!!^^^ 
tice  decided,  that  the  former  action  being  on  a   notci  and  the  ]|^^  ^'^^^ 
present  suit,  on  an  account,  the  former  recovery  was  no  bar  to 
the  action.     Verdict  for.  defendant. 

Per  Cur.  The  decision  of  the  justice. in  overruling  the  plea 
of  the  former  suit  and  recovery,  between  the  same 'parties,  and 
in  which  the  plaintiff  below  was  sued,  and  neglected  to  set-off 
bis  demand,  for  which  he  then  sued,  was  clearly  erroneous. 

*  An4  a  Ml  fff  SSB  only  be  allowed  whort  tho  goaofSl  imo  bploodod. 
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6. 

BtTftOKss  T.  TvcKEfty  NoT.  T.  1809,  5  Johns.  N.  Y.  Rep.  106, 
pro^no%      Debt  on  award. 

•want"  ^^  ^^"  ^f^^^^P*^9  J*  Th^»  ^«'»  «*^  action  of  debt  upon  a 
bond,  conditioned -for  the  performance  of  an  award.  By  the 
pleadings  and  assignment  of  breaches,  it  appears,  that  the  award 
was  in  iaror  of  the  plaintiff,  and  for  the  recorery  of  which,  this 
action  was  bronght.  The  defendant  in  pursuance  of  his  plea 
and  notice,  offered  in  eridence  as  a  set-off,  a  promissory  note 
drawn  by  the  plaintiff  to  one  Chappell,  and  endorsed  to  the  de- 
fendant. This  was  objected  to,  but  admitted*  And  the  question 
is,  whether  the  set-off  was  admissible  in  this  case.  "We  think 
the  set-off  was  properly  admitted.  The  statute  of  set-off  is  ban* 
eficially  construed  as  tepding  to  prevent  circuity  of  action. 

Ex  PAATa  Baoo  ▼.  Jeffersov,  C.  p.  Feb.  T.  1834, 10  Wend« 

N.  Y.  Rep.  615. 
Anoua         The  common  pleas  of  Jefferson  set-off  a  note  against  a  judg« 
ittdrmioi.  "**'**  rendered  in  favor  of  the  relator  against  one  Wheelock. 

The  court,  Savage^  C.  /.  was  of  opinion,  that  the  common  pleas 
had  erred;  that  they  had  not  the  power  to  set-off  a  note  against 
a  judgment,  and  accordingly  directed  ^n  alternatiTe  mandamus 
to  issue;  See  6  Cow.  598. 

7. 

Richards  t.  Blood,  Oct.  T.  1820, 17  Mass.  Rep.  66. 

K  ™y*^  '^^  ^^  action  for  money  paid,  the  defendant  filed  a  set-off  for 
etived.  money  had  and  received  by  the  plabtiff  to  the  use  of  the  defen- 
dant. 

It  was  objected  that  an  account  for  money  had  and  received^ 
could  not  be  filed  by  way  of  set-off  in  an  action  for  money  paid : 
And  of  this  opinion  was  the  judge  who  tried  the  cause. 

Verdict  for  the  pUintiff. 

Perpur.  We  must  not  be  too  nice  in  the  construction  of  a 
remedial  statute  like  this.  Wbefe  money  is  in  the  hands  of  one 
party  which  belongs  to  another,  it  is  no  great  straining  of  lan- 
guage to  call  it  money  paid.  It  would  not  be  insisted,  if  a  de* 
mand  for  goods  delivered  were  filed  by  the  defendant,  that  the 
goods  should  actually  have  been  delivered  by  him,  aTnd  received 
by  the  plaintiff  on  account  of  the  same  cause  of  action.  S0| 
money  in  the  hands  of  the  plaintiff,  and  due  to  the  defendant, 
need  not  have  been  paid  by  the  latter  in  satisfaction  of  the  sum 


demaaded  in  the  actron.    We  are  all  of  opinion  that  the  set-off 
elaimed  in  the  case  at  bar,  ia  within  the  statute. 
New  trial  granted. 

8. 

Caikes  ▼.  Brisban,  March  T.  1815, 13  Johns.  N.  ¥•  Rep.  9 
Per  Cur.     Cantme^  SbiaA>r.    To  limit  tbe  right  of  set- off  to  And^^h*^ 
parties  on  the  record,  would  greatly  narrow  the  beneficial  oper- regard  par 
ation  of  the  statute.     The  former  decisions  of  the  supreme  court "«  «  "dVioT 
haTe  been  uiiformly  in  favor  of  extending  the  benefit  of  the  sta-ihoMionihs 
tote  to  tbe  parties  in  interest  thought  not  parties  to  the  record. 
In  the  case  of  Johnson  t.  Bloodgood,  1  John^.  Cas.  51,  the  court 
decided  that  they  would  protect  the  interest  of  ceshiy  que  trust 
against  a  set-off,  which  would  have  been  good  against  the  plain- 
tiff  on  the  record,  had  the  interest  remained  in  him.     The  same 
principle  is  contained  in  the  case  of  Littlefield  v.  Story,  3  Johns. 
Cas.  425.     The  case  of  Ruggles  r.  Keeler,  3  Johns.  Cas.  263,  is 
analogous  to  tbe  pi^sent.    The  court  there  permitted  tbe  defen- 
dant to  set  off  a  demand  against  one  Lewis,  in  bar  of  the  plain- 
tiff's  right  of  action,on  tbe  ground  of  Lewis  being  a  party  in  inter- 
est, Ruggles  having  assigned  the  demand  to  him.    And  in  the  case 
of  Tuitle  v.  Beebe,  8  Johns.  Rep.  152,  the  court  permitted  the 
defendant  to  set  off  bonds  which  had  been  assigned  to  him  by 
third  persons,  against  the  plaintiff.     From  these  .decisions  it  ia 
manifest,  that  the  supreme  court,  in  regulating  the  right  of  set- 
off, have  always  bad  regard  to  tbe  parties  in  interest,  though  not 
parties  to  the  record. 

9. 

Bakektt  v.  BAaKETT,  Sept.  T.  18S9,  8  Pick.  Mass.  Rep.  342. 
S.  P.  Hathaway  t.  RtrssSLi.,  16  Mass.  Rep.  473 ;  Bat- 
tle v.  Geiffin,  5  Pick.  Rep.  167. 
Motion  by.  the  plaintiff  to  have  the  judgment  in  this  action  set  as  when  a 
off  against  a  judgment  brought  by  the  Judge  of  Probate,  but  for?"''."  **"*** 
the  benefit  of  the  defendant  against  the  plaintiff  and  hissurelies,ornnofhttr 
on  a  bond  given  by  him  as  executor  of  the  last  will  of  £Ieazer  JIJJo^J^p'J^ 
Barrett.  tee  for  the 

Per  Cur.  The  objection,  that  the  two  actions  are  not  in  theSui'"'*' 
same  right,  nor  between  the  same  parties,  is  grounded  on  mere 
matter  of  form,  Tbe  plaintiff  is  answerable  individually  on  the 
b<fftd,  and  the  Judge  of  Probate  is  only  a  trustee  for  tbe  person 
to  be  benefitted  by  the  action  brought  in  his  name.  The  judg- 
ment is  virtnally  just  as  if  the  action  bad  been  brought  by  the 

defendant  for  the  legacy.     It  is  right,  therefore,  that  the  two 
Voi,  VUL  6 
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judgment*,  as  far  n  H  respecti  tbe  dibt  or  dcmaget,  thoold  be' 
weteS. 

IV.  OF  THE  MODE  OF  SET-OFP. 

1. 

• 

Tat Lom  r.  Wei sTfi»,  Spring  T,  1822,  1  Litt.  Kjr.  Hep.  855; 

Davidson  v.  Geoghaoait,  3  Bibb,  833  ;  M^Covncl  r. 

MoRBisoN,  I  Litt.  Rep.  2(JS;  Colemast  t.  Cox.iMAir,  3 

Bibb,  1%;  RocBtrcK  y.  Tennis,  5  Monroe's  Rep.  81. 

A  mtfiir         '^^^  court  Kelil,  that  a  pjea  of  set-olT  was  the  proper  mode,  and 

iniivbeplaa  that  it  should  contain  the  sabstantial  parts  of  a  declaration — and 

that  it  might  be  pleaded  to  part  of  the  plaintiff  ^s  demands,  and* 

payment  as  to  the  residue. 

Williams  t.  Caary,  Feb.  T.  18S6,  6  Cow.  IT.  Y.  Rep.  3€8.   S. 

P.  Raymond  V,  WHE£LEa^9ib.  295';  Alsop  r.  Caines, 

10  Johns.  Rep.  399. 
Per  ew.     Suihertand,  J,     A  set-off  cannot  be  plead,  it  must 

S^lTYork.  ^  ^y  DOtiea  and 'the  general  issue. 

3. 
CauMp  V.  Hubbard,  Spring  T.  1816,, 6  Little's  Sel.  Cas.  222; 
Plea  of  set  off. 
A  plea  of        ^*''  ^^'    Boyle^  C.  J.    We  hare  no  doubt  of  the  sufficiencj 
MiAiTmay  of  the  plea,  at  least  after  Ycrdiat. '  It  alleges  a   censideratioa 
SU»aiK)^«t  ^^^  ^^  assumpsit  in  apt  words,  and  in   due  form;  and  although 
^ihrium   the  precise  sum  is  not  stated,  but  left  bhink,  yet  the  plea>witk 
btMtoC     nn  allusion  to  the  demand   for  which  the   action   was  brought^ 
avers  that  the  plaintiff  was  indebted  to  the  defendant  in  a  greater 
bucdv     Thi9,  we  apprehend,  is  substantially  good,  for  if  the  de- 
fendant had  alleged  a  particular  sum>  he  would  not  have  beea 
bouad  to  prov«  it. 

4. 
MsreoAR  y.  Met^oab,  March  T.  1822, 1  Rawlt's  Peno.  Rep. 

^,jL P-227. 

«i5 am*     P^  ^^^^     Gtiiw,  C.  J.    There  is  no  force  in  the  objection^ 


'^In"  actions  on  ipeeialtiea,  the  let-oCaott  be  pleaded ;  Oldenham  r.  Tlionipeoii^ 
6  M.  Jt  S.  164.  The  plea  of  eel  off  oioet  be  ae  eertaia  ae  a  ptea  in  bar,  and  neat 
drieribe  the  debt  intended  to  be  eel  off,  with  the  tame  certainiy  ae  in  a  doclantioa 
for  the  like  demand;  Dowlaw  r,  Thompson,  S  Black.  Rep.  910,  So  the  aotioe 
be  as  certain  as  the  dedaratiofii  Fevler  t.  Joaee,  Bull  N.  P.  179. 


f  ET-OFF—- TTciotr  tf,  41 

tbat  a  judgment  cannot  be  set  off  before  a  jury.    Judgmenta  are  ?J|!Jj[^„*j 
frequently  act  against  each  other  by  the  court ;  and  there  is  no  a  demand 
color  of  argument  against  defalcating  them  from  unascertained  D|[i||^||^ 
demands.     A  judgment  may  be  the  foundation  of  an  action;  and 
there  is  no- reason  why  it  should  not  be  set  up  as  a  cross  demand 
^ually  with  a  bond  or  recogoizance«    ilt   would  be  unjust  to 
subject  to  tbe^costs  of.ji  trial,  a  defendant  who  has  a  judgment 
strflKeieat  to«£tinguish  the  plaintiff's  demand  altogether.    The 
English  eases  inco»tr«v«rti6ly  establish  the  right  of  set-off  in  si- 
cnilar  cases;  and  although  not  the  point  decided,  it  was  taken  for 
granted  by  tUs^courtt  in  Wain  ▼•  Hewes,  5  S.  &  R.  468* 

6. 

Maeshall  t.  Shekidan  &  WIFE,  Oct.  T.  lS23y  10  Serg.  & 

Rawl.  Rep.  268. 

To  an  action  of  oj^um/MiV,  the  defendant  pleaded  iMti  xusump-  H^ofMt 
sii  and  payment  with  leave  to  set  off,  and  offered  to  prove  that  <^fft}i«d6 
the  plaintiff  declared  be  had  made  a  settlement  with  the  d-efend-  may^kow 
ant  since  suit  brought,  and  that  he  was  in  debt  to  the  defendant,  "J  ****1jrji 
and  gave  a  note  to  him  for  the  amount.     The  evidence  was  ob-  the  fdiimiir 
jected  to,  and  rejected.  '^U\Zt 

Per  Cwr.     Gtbyon,  /.    This  was  not  an  offer  to  set  off  a  debt  pi<«c#be 
acquired  since  the  commencement  of  the  action.     But  it  was  an  paniesand 
offer  to   prove  that  the  plaiatitf  had  reviewed  the  settlement  of^^jJ^JJ 
the  very  accounts  which  gave  rise  to  the  supposed  balance  for  tbedeftnd 
which  the  suit  is  brought;  that  on  the  lafit  aettleittent  the  balance  ^t«|iu 
fell  the  other  way,  and  that  the  plaintiff  gave  bis  note  for  it;  all  ^^  ^^^  ths 
of  which  was  ofl^red  to  be  proved-by  the  pi»odttctio«  of  the  note, 
and  by  the  declarations  of  the  plaintiff  himself    The  evidence 
•should  kave  been  admitted. 


V.  WAIVER  OP. 
1. 


Kivo  v.  FowLVA,  BT  AL.;  and  Fowler  v.  King,  Sept.  T.  1820, 
16  Mass.  Rep.  397;  Mandeville  v.  Union  Bank,  9 
Crancb,  9. 
King,  being  deputy  sheriff,  at  the  request  of  Fowler,  by  virtue  J^^^J^* 

of  several  writs  in  their  favor,  against  one  N.  Ives,  attached  and  msy  bo 

*It  it  optional  with  tho  ddfon^tnt  whothor  hm  wiU  intiit  upon  hit  right  of  Mt  off 
•r.aot;  Broirn  t.  BatkonrUlo,  t  Bojt.  IttS.  And^mmoncinf  sn  •oiion  is  a«t  % 
wiivof  of  tho  richt  of  ooi  off  lor  tho  dobt ;  Kn'tht  v.  HnU,  Poako  N,  C.  SIO. 
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sold  his  property  on  execution.  The  propertj  was  claioMd  hf 
one  R.  Ives,  who  recoTered  a  jadgment  against  Kingy  for  the 
property  so  taken.  Fowler  and_  the  other  defendants  ttndevlook  to 
indemnify  King,  and  Kiag^s  action  against  them^is  brought  upon 
that  promise.  King,  having  no  prope'rty,  assigned  the  legal  pro* 
mise  of  indemnity  of  Fowler  and  others,  to  the  said  R.  Ives,  in 
satisfaction  of  Ive's  execution  against  him.  And  the  action  in 
King's  name  is  for  the  benefit  of  Ives.  Fowler  knew  of  the  as- 
signment of  King,  but  made  no  objection.  Fowler's  action 
against  King  was  on  a  promissory  note  having  no  relation  to  the 
above  transactions.  And  the  question  was,  whether  Fowler 
could  set  off  this  note  in  King's  action  against  him. 

Per  Cur.  The  set-off'claimed  by  Fowler  cannot  be  allowed, 
for  it  Would  be  manifestly  unjust.  >  The  assignment  of  King  to 
Ives  was  for  a  valuable  consideration;  and  Fowler,  having  had 
notice  that  it  was  about  to  be  made,  should  have  given  notice  of 
his  counter  demand  against  King,  in  season  to  prevent  Ives  from 
giving  up  his  remedy  upon  execution,  and  when  informal  notice 
that  the  assignment  was  made,  he  does  not  object,  but  conceals 
his  intention  until  a  suit  is  commenced  pgainst  him  and  the  other 
defendants  by  Ives.  This  conduct  must  be  considered  in  equity 
as  a  waiver  of  any  right  to  set-off,  and  an  acquiesce  in  the  assign^ 
ment. 


Hbvrt  v.  Bbowk,  May  T.  1821, 19  Johns.  N.  Y.  Rep.  40* 

ioSfiittDt.        Debt  on  bond. 

The  defendant  offered  a  note  of  the  plaintiff  under  the  notica 
of  set-off,  to  which  the  plaintiff  objected,  on  the  ground  that  the 
bond  was  assigned  to  one  Kirkland,  and  notice  thereof  given  to 
the  defendant,  and  he,  on  receiving  notice,  paid  $100  on  the 
bond,  and  promised  to  pay  the  balance.  The  note  bore  date 
prior  to  the  bond. 

Verdict  for  plaintiff. 

Per  Cur.  Woodworthj  J.  I  think  this  case  comes  precisely 
within  the  principle  of  Gould  v.  Chase,  16  Johns.  Rep.  226.— 
Qood  faith  required  the  defendant,  after  he  received  notice  of 
the  assignment,  to  state  the  set-off,  if  he  had  any,  or  intended  to 
place  his  defence  on  that  ground.  He  has  not  done  so,  but  has 
remained  silent;  and  thereby  gave  the  assignee  a  right  to  calcu« 
late  on  the  payment  of  the  whole  bond.  We  are  of  opinion  that 
the  defendant  is  precluded  from  setting  up  his  defence,  and  that 
the  plaintiff  is  entited  to  judgment. 
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I.  RIGHTS  OF. 
(A)  To  fees  and  poundage. 

1. 


Adams  v.  Hopkins,  Feb.  T.  1810,  5  Johns.  N.  Y.  Rep.  853.    ^^^  ^^^ 
Pir  CSsr.    JTAompfon,  J.    The  common  law  gate  no  fees  to  wasDot^aU 


BEERTBV.'-'R^Kts  «f. 


dtdtofcM 


the  tlieriff,  wbich  occasioned  grett  deity  and  backwardneit  In 
Uw.  the  discbarge  of  their  duty,  unless  prompted  thereto  bj  great  re* 

wards  ;  Latch.    17  ;  13  Vin.  Abr.  144.    This  was  the  reason  of 
the  statutes  giving  and  defining  their  fees. 


2. 

BuniTBiif  T.  The  Pbes't  and  Teustees  of  the  Satieo€ 
Bike  foe  the  County  of  Steaffoed,  Aug.  T.  1831, 
Athcriff  SN.H.Rep.  446,8. 

wbo  arretta      Assumpsit  for  services  performed  by  the  plaintiff,  as  a  deput  j 
and  com      sheriff,  for  the  defendants, 
mitshirnto      p^r  Cur.     Richardswi,  C.J.     We  entertain   no  doubt,  that 

prison  by  •  .      i  . 

virtu*  ofan  when  an  officer  arrests  the  body  of  a  debtor,  and  commits  him 
uVniii^ed'  ^^  prison,  he  is  entitled  to  poundage,  as  well  ^s  to  fees  for  tra?* 
*<>i»«njjj  el;  Mass.  Rep.  411,  Boswell  v.  Dingley;  13  Johns.  Rep.  378, 
henecesfari  Scott  V.  Shaw.     And  thtse  fees  are  to  be  considered  as  the  only 

Mm^s'^in'  ^^^^  ^^  ^^^  ^  ^'S^^  ^"  demand  in  such  a  case,  for  his  own  respon- 
thesaie  sibility,  time  and  services.  But  we  are  of  opioion,  that  if,  in 
iranspw^a  ^^^  discharge  of  his  duly,  the  officer  necssarily  incurs  expenses 
tionof  the  in  the  safe  keeping  and  transportation  of  a  prisoner,  he  may 
may  lawful  lawfully  deftiand  of  those  who  employ  him,  to  be  reimbnrsed 
^Jf^^^'^   such  expenses;  1  New  Hamp.  Rep.  27,  28;  9  Johna.  Rep.  328; 

whoeniploy  12  ib.  298. 

him,  to  be 

reimbuned 

•uch  expen  3* 


And  he  hat     -*^^^*  ^'  HopKiNs,  Feb.  T.  I8l0,  5  Johns.  N.  Y.  Rep.252« 

^  ^^^^  ^        '^^^  plaintiff  as  sheriff,  claimed  his  poundage  on  a  ea.  $a.  issa- 

jium'ney for  ed  in  favor  of  Edward   Dnrant  and  Joseph  Roberts^  against 

^,^^  Barzilla  Worth.     The  plaintiffs  in  that  execution  were  non  ret- 

4Hitre?ort    idents;  and  the  present  defendant  was  their  attorney.     Worth 

fi^^       was  arrested   on  the  ca.  sa.  and  detained  in  custody,  until  dis* 

charged  under  the  act  for  the  relief  of  debtors,  with  respect  to 

the  imprisonment  of  their  persons.     Two  question  were  raised 

for  the  consideration  of  the  court;  Ist,  Whether  the  sheriff  was 

^entitled  to  poundage;  2d,  If  he  is,  whether  he  can  call  on  the 

f  resent  defendant  for  payment. 

Per  Cur.  Thompsony  J.  after  reriewlng  the  cases,  says:  I  am 
accordingly  of  opinion,  upon  the  first  point,  that  the  sheriff  is 
entitled  to  poundage.  I  think  also,  that  the  sheriff  has  a  right 
to  look  to  the  attorney  for  his  poundage.  He  is  his  immediate 
employer. 


§BlltLlTF.^Righti  <f.  a 

Jacuoh  t.  AjTDBEsoNy  May  T.  1830^  4  Wend.  N.  Y.  Rep. 

p.  474, 
Per  Cur.     Sutherland^  J.    The  sheriff  had   no  right  to  sell,  Atheriff 
for  the  purpose   of  collecting  his  fees,   after  due  notice  of  the  lotditibl 
settlement  and  discharge  of  the  judgment.    The  sheriff  has  no  I'^j^^^^ 
interest  in  the  the  judgment^  which  will  authorise  him  to  inter-  inan  vxreu 
fere  with,  or  control  any  settlement  or  arraogiement  which  the  pu^jiSle^of 
parties  may  think  proper  to  make.     His  fees  are  no  part  of  the  cnlirciinf 
judgment.     They  are   but  an   incident  to  it;  and  if  the  judg-,err^uceof 
ment  itself  is  satisfied,  or  discharged,  he  must  look  to  the  plain-  "^^^^-^^ 
tiff  and  his  attorney  for  his  fees.     He  cannot  collect  them  from  mejit;he 
the  defendant  by  a  sale  of  bis  property.  Se'jKiff 

or  his  atlor 
g  ney  for 

•  them. 

Eddt  t«  Smith,  Jan*  T.  1833,  1  HilVs  Rep.  4. 
The  she^riff  bed  levied  on  two  horses,  by  rirtue  af  an  execti- *Jj^"jJ'2I 
^ion,  in  this  case,  and  kept  them  in  bis  possession  until  the  day  aiiowanee 
of  sale.    On  a  rule  afj^inst  the  sheriff,  to  compel  him  to  pay  over  forkteping' 
the  proceed  of  the  sale,  held,  that- what  was  a^resasonable  com- 5J^**j'^"j^ 
pensation   to  the  sheriff  for  keeping  the  horses,  was  a  question  oiu* 
for  the  presiding  judge  to  decide;  ^nd   that   21  cents  per  jdiemi 
wms^a  reasonable,  and  the  customary  allowance. 


(B)    To  MAIKTAXN    ACTIONS. 

PssET  T.  Clthors,  April  T.  1826,3  M'Cord's  S.  C.  Rep.  243. 
8.  P.  Fawble  t/Raybebg,  lt  al.  4  Ham.  Kep.  56; 
Laod  t.  North,  2  Mass.  Rep.  514;  Ludoen  y.  Leav- 
ITT,  9  ib.  104;  Davis  v.  Miller,  1  Vt.  Reg.  9;  Per- 
LST  v.  Foster,  9  Mass.  Rep.  112;  Warren  v«  Leland, 
ib.  265,  Garner  v.  Willis,  Breese's  Rep.  29i;  Gibbs  , 

T.  Chase,  10  Mass.  Rep.  125. 
Per  Car.    Where  a  sheriff  levies  on  personal  property,  it  be-  Jf^Jj*^|*^ 
comes  bis  own  for  all  legal  purposes.     He  can  maintain  an  ac-ie»onpcr 
tion  for  it,  even   against   the  debtor  himself^  at^iny  time  before  ^y,  11^12* 
the  sale  or  satisfaction  of  the  debt.    When  the  execution  is  sat-  comoshis 
fiea,  if  otherwise  than  by  sale  of  the  property,  the  right  of  the  ir^ipurpos 
debtor  recurs,  and  the  right  of  the  sheriff  ceases  to  exist  against  ^in^^,^Q 

action  for  U 
*  £sp«9Mi  iaemrod  bj  an  offiter  in  tqpf  oriiaf  sniinalt,  attached  on  mesna  pro- 

fMi«  bv  order  of  a  plaintiff^  maj  be  recoTered  of  saoh  plaintiff,  in  oaso  jadgmoot  io 

fitan  in  favor  of  the  defendant,  withoat  an  ezprtte  provieo  hj  tbo  plaintiff  to  ie* 

danuily  ibo  offioeri  Pbelpe  v*  CanpbtU^  1  Pick*  60* 


48  8HERIFF.--I>tt/icf  of. 

*^iM?th«  ^*"*  ^*  ***">  howtrer^  remains  againft  e?«ry  other  periott««* 
debtor  itinrThe  owner  looks  to  the  sheriff  for  a  ret  am  of  the  property  when 
iTm/b^c  *^^  execution  is  discharged.  And  for  that  purpose,  the  qaali- 
th«  8ai«,  or  fied  property,  which  he  ha(}  acquired  by  the  levy^  still  contiouea. 

of  ifait  ozaca  . 

tioiu 

IL  PRIVILEGE  OF. 

Day  avD  Whittlxskt  t.  Bbbttt,  May  T.  1810,  6  JoIibs.  K* 

Y.  Rep.  212. 

u*I?o^^tT     This  was  an  action  againM  the  defendant  as  coroner,  for  the 

leged  from  escape  of  the  sheriff,  who  was  arrested  on  a  co.  sa.  and  delivered 

impriiion     to  the  custody  of  the  defendant, 

£bL^^'^  It  was  contended  for  the  defendant,  that  it  was  against  pub^ 
lie  policy  to  permit  a  sheriff  to  be  taken  on  execution,  as  he  bad 
the  custody  of  the  county. 

.  Per  Cur.  Kent^  C.  J.  The  sheriff  is  not  privileged  from  ar» 
rest  and  imprisonment  for  debt.  There  is  no  such  exemption  of 
him  known  in  law.  It  is  the  constant  practice  to  arrest  him  on 
mesne  process,  and  to  make  him  responsible  for  his  official  con* 
duct,  by  attachment.  The  English  books,  and  oor  own  prcweed* 
ings,  furnish  many  instances  of  this  kind*  There  are  not, 'in- 
deed, many  cases  in  which  an  execution  has  been  issued  against 
a  sheriff's  body  for  debt,  though  the  case  of  Taylor  ▼.  Clark  and 
Denny,  3  Leon,  399,  is  sufficient  to  show  what  the  law  is  on  the 
subject,  and  that  the  sheriff  is  as  liable  as  any  other  persoa  to  bo 
taken  in  execution* 


III.  DUTIES  OF. 

(A)    As  TO  THE  EXECUTION  OF  F&OCXSa. 

1. 


• 


It  18 the  da  LiNDSATs  Exft's  T.  Armficld,  June  T.  1825,  3  Hawk's  N.  C» 
l^eriff^oex  Rep.  64S,  653;  Solomon  ▼.  -Richardson,  pos/. 

ecute  pro        Hottj  J.     The  law  declares  it  to  be  the  duty  of  the  sheriff  to 
theutmo«t  execute  all   process  which  comes  to  his  hands  with  the  utmost 
expedition.  ^3^pe(li^ti()D^  or  ng  soon  after  it  coOies  into   his  hands  as  the  na- 
ture of  the  case  will  admit;  Bac.  Abr.  Sh'f,  N.  Dalt*  ShY,  109. 

2. 
WATaoK  T.  Watsor  and  amotbeb,  JaneT.  1823,9  Conn.  Rep. 
141.    S.  P,  Anderson  t.  Cunningham,  1  Alb.  Rep. 
Attdtoo  49 ;  Parhelex  t.  Hitchcock,  12  Wend.  96. 

bey  wtu 

This  was  an  action  of  tiespass  aj^ast  the  defendant  and  oao 


Phelps  for  seizing,  by  virtue  of  a  writ  of  replevin,  a  certain  horse  ^|*"T*|5Jj 
belonging  to  the  plaintiff.  cauwofae 

PtT  Cur.     Hosmtr,  C.  J.    The-next  enquiry  regards  the  con-  ^p\% 
duct  of  Phelps,  the  defendant.     The  writ  was  put  into  his  hands  '"^^o**** 
as  an  officer,  tf>  serve  ;  and  he  accordingly  served  the  same,  by  service, 
replevying  the  before  mentioned  horse.      The  first  objection  to  "^^'^^^-^ 
this  act  <lf  his,  is  founded  on  a  fact,  prored  at  the  trial  of  the  tkoe,e5 
cagse,  to  wit,  that  he  knew  the  said  horse  had  not  been  distrain-  from  ^^pe 
ed  or  impounded.     From  this  the  plaintiff  infers,  that  he  ought  lemauthori 
not  to  have  served  the  replevin;  and  that  in  thus  doing,he  became  i^a"rt£u 
a  trespasser.     1  reply  to  this   objection,  that  the   defendant,  **"jy;^^**" 
Phelps,  being  a  legal   officer,  it  became  his  duty,  regardless  of  hisknowl' 
any  knowledge,  or  supposed  knowledge  of  his  own,  that  there  ermcll*^^ 
existed  no  cause  of  action,  to  serve  the  writ  committed  to  him,  theexis 
promptly,  unhesitatingly,  and  without  restraint  from  the  above  want  of  & 
mentioned  cause.     This  I  consider  so  firmly  established,  as  to  [*n**jio^ 
render  the  proposition   self-evident.     The  facts  on  the   face  of  noinf 
the  writ,  constitute  his  justification  ;  because  he  was  obliged  to  (t  or  lUtbili 
obey  its  mandate;  nor  was  it  any  part  of  his  duty  to  determine,  ty* 
whether  the  allegations  contained   in  the  replevin  were  true. 
The  proof  of  these  positions  results,  incontrovertibly,  from  his 
relative  condition*     He  was  an  executive  officer,  whose  sole  du* 
ty  is  to  execute,  and  not  to  decide  on  the  truth  or  sufficiency  of 
the  processes  committed  to  him  for  service.     He  has  no  portion 
of  judicial  authority,  norths  means  of  enquiry  into  causes  of  ac* 
tion,  contained  in  the  writs  and  declarations  put  into  his  hands 
for  service.     Obedience  to  all  precepts  committed  to  him,  to  be 
served,  is  the  first,  second  and  third  J^art  of  his  duty;  and  hence, 
if  they  issue  from  competent  authority  and  with  legal  regularity, 
and  so  appear  on  their  face,  he  is  justified  for  every  action  of 
bis  within  the  scope  of  their  command, 

3. 

RiKM AN  V.  BoRDEtr,  May  T.  1833, 10  Wend.  N.  Y.  Rep.  367. 

This  was  an  action  against  Hinman,  the  defendant  below,  a  And  ha 
sheriff,  for  a  folse  return  of  rum  est  inventus  upon  a  ca.  sa,  made  uMhercsi 
by  his  deputy.  denceofthe 

Per  Cur.     Sut/terland^  J.     A  sheriff  is  bound  to  use   all  rea-pinst 
fonable   endeavours   to  execute  process.     He  sbould  go  to  the  T^^"^  **• 

*,  ,  **  has  procesFy 

house  of  the  defendant  to  ascertain  whether  he  is  at  home,  and  and  noire 
if  not,  to  learn  where  he  is — particularly,  where  he  lives  in  his  T^g£^"nfor 
immediate  neighborhood;  and  i^  instead  of  pursuing  that  course,  maLionof 
be  chooses  to  rely  upon  the  vague  information  obtained  from  cas-  derived     ' 
ual  inquiries  in  the  street,  that  the  defendant  is  not  at  home,  he  f''^*^  «J»wl 

^  •  inquiry. 

does  it  at  his  peril. 
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CoYLEs  V.  HuRTiN,  Jan.  T.  1813,  10  Johns.  N.  Y.  Rep.  85,  87. 

JutVtTar*'      P^  ^^^'     ^^^y  C*.  J.     The  sheriff  i^  tz-offido^  a  conservator 
renaUper   of  the  peace;  and  it  is  not  only  his  right,  but  bis  duty  to  arrest 
eppowihe    ^^^  persons,  with  their   abettors,  who  oppose  the  execution   of 
ejecution^  process.     And,as  Sir  Matthew  Hale  has  observed,  (2  Hale's  H. 
P.-O.  85,)  these  ministers  of  public  justice   ^'should  have   the 
gxeatest  protection  and  encouragement  in  the  due  execution  of 
their  office.*^     The  sheriff,  ^aay  take  the  power  of  the  county,  if 
necessary,  after  resistance,  to  execute   process.     Every  man  is 
bound  to  .be  aiding  or  assisting,  upon  order  or  summons,  in  pre* 
serving  the  peace. and  apprehending  offenders,  and  is  punishable^ 
if  he  refuses;  (2  Hale's  H.  P.  C.  86.) 


(.6)    As  TO  THE    EETORK    OF   PaOCES*. 

1. 

R'uiTLETT  T.  BELLy  Aug.  T.  I83l,  5  N.  Hamp.  Rep.  -©8.     S.  P. 

MooDT  T.  Maburtn,  4  ib.  298. 
Per  Cur.  It  is  not  to  be  doubted  that  it  is,  in  general,  the  du- 
t/of  "he""  *y  of  sheriff  to  return  all  executions  which  are  committed  to 
abcrtff  tore  \^\^  |q  execiite.  The  form  of  an  execution,  prescribed  by  stat- 
cQtione  ute.  Contains  a  eomman/I  to  the  sheriff  that  he  make  retiurns  of 
^miuSd  ***«  ^rit,  with  his  doings,  on  the  return  day  ;  3  Mass.  Rep,  251; 
ioHknioex4  N.  H.  Rep.  2%,  Moody  r.  Mahurin. 


It  ii  the  (hi 


Iiro-ERSOLL  V.  Sawtsb,  March  T.  1894,  2  Pisk.  Mass.  Rep^ 

p.  279. 
Andm  ae        ^^  ^'^*     Parker^  C.  J.     No  doubt  it  is  the  doty  of  the  oiEcer 

tioA  will  lie -^ho  has  made  service  of  any  precept,  to*  make  return  of  it   ac- 
if he  ne^     cording  to  its  terms,  and  an-  action  irill  lie  against  him  if  he  negr 


[^/•^^"leats  this  duty. 


(C)    Iir  THE   aALE  OF  x.AK»a. 

1. 


Woods  t.  Monkll  and  othees,  1815,  I  Johns.  Chan.  Rep.- 
502.    S.  P.  TiERMAii  Y.  Wilson,  6  ib.  414. 
Where  a         JTen/,  Chon^     The  suit  is  brought  to  set  aside  the  sheriff 's  safe, 

treetofUad 

*A  eheriff  ie  not  obli^fed  to  show  hie  precept,  either  to  the  person  to  be  arrteted  b/ 
i^  or  to  the  b/etandere;  Bute  r.  Gtldwell,  2  Tj\%t%  Kep.  tl4. 
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on  tlie  grooad  of  fraud.    The  plaintiT  has  not  made  out  a  case  J^^^jj^^l^JJ 
of  actual  fraud;  and  if  the  sale  is  invalid,  it  must  be  because  the  and  distinct 
premises  described  in  the  case  were  sold  contrary  to  law,  by  be-  ccitjruibe 
ing  sold  entire,  and  not  in  parcels,  as  the  plaintiff  requested.         ^yi^^S^^ 
I  have  no  doubt  of  the  value  and  solidity  of  the  rule,  that  where  hat  an exe 
a  tract  of  land  is  in  parcels,  distinctly  marked  for  separate  and  ^^^^^  jjj^ 
diitinct  enjoyments,  it  is,  in  general,  the  duty  of  the  officer  to  land,  wseU 
sell  by  parcels,  and  no     h  •  \  h  -e  ti-act,  in  o  e  entire  sale.     To  and  noMM 
sell  the  parcels  separately  is  best  foe  the  interest  of  all  the  par-  T^^JLI*'}? 
ties  concerned.     The   property  will  prod  ice  more  in  that  way, 
because  it  will  accommodate  a  greater  number  of  bidders,  and 
tends  to  prevent  odious  speculations  upon  the  distresses  of  the 
debtor.     Nor  does  the  officer  act  within  the  spirit  of  his  author- 
ity, if  he  sells  more  than  is  re^u'si     to  sati  f   the  ezecution.-^ 
To  sell  a  wliole  tract,  when  a  small  part  of  it  would  be  sufficient 
or  probably  sufficient  for  the  purpose,  is  a  fraud  that  ought  to 
set  the  sale  aside.      The  principle. which  I  have  suggested  has 
feceived  a  judicial  sanction,  (Rawley  v.  Webb,  1  Binn.  61;   Ejl. 
«cutor8  of  Stead  v.  Course,  4  Cranch,  403;  Hewson  v.  Deygert, 
8  Johns.  Rep.  330;)  and  whenever  a  case  comes  fairly  within 
the  reach  of  it,  I  shall  very  willingly  adopt  and  apply  it 


TiBKscAN  7.  WiMpv,  1822,  6  Johns.  Chan.  Rep.  411,  414.     S. 

P.  Pattebsoit  v.  Carveal's  Heirs,  3  MarshalPs  Rep. 

p.  618. 
Kmi^  Ckan.    The  proposition  is  not  to  be   disputed,  that  a  Andlia 
sheriff  ought  not  to  sell  at  one  time,  more  of  the  defendant's  ^^^^i  "^„ 
property  than  a  sound  judficment  would  dictate  to  be  sufficient  than  is  n« 
to  satisfy  the  demand,  provided  the  part  selected  can  beconvea-  satisfy  iba 
iently  and  reasonably  detached  from  the  residue  of  the  property,  ^"^^^ 
and  sold  separately.    The  justice  of  this  rule  is  self-evident. 

3. 

Mills  y.  Ooopsell,  June  T.  1825,  5  Conn.  Rep.  475.    S.  P. 

Ormokd  v.  Faircloth,  2  Haywood,  336;  Carter,  8lc» 

T.  Harris,  4  Rand.  Rep.  199. 
Per  Cur.     Brainardj  J.     The  question   is,  whethe^  a  sheriff  A  sheriff 
having  an  execut'on  to  collect,  levies  it  on  personal  property,  ^"JJJ^J^^Pjr^ 
and  has  occasion  to  sell  that  property  at  the  rost,  can  be  a  pur-  ownstk, 
chaser — ^  seller  and  buyer — without  the  knowledge  and  consent  c/insentof 

tbe  creditor 

^Th«  shOTiff  oBOst  exjMse  the  propo-ty  at  p.iblic  auction,  and  cannot  mH  it  pri*  4^^^^* 
vato-Mle,  M  ihoriff;  Ormond  v.  Fairolotli,  S  Hsywood,  33S. 
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of  both  f  reditor  and  debtor.  I  think  he  cannot.  The  oBjectioii 
is  founded  in  moral  policy.  The  plaintiff,  as  sheriff,  vas,  at  ibt 
auction,  the  agent  of  both  creditor  and  debtor;  aid  an  agent  can- 
not bid  at  the  auction  of  property,  iirhich  he  is  authorifed  to  sell, 
and  thereby  become  the  purchaser  of  it.  And  the  reason  is, 
that  otherwise,  great  frauds  might  be  practiced  without  detec« 
tion. 

The  law  takes  from  this  agent  the  power  of  being  dishonesty 
by  removing  the  means  of  temptation* 


IV.  LIABILITIES  OF. 

(A)    Foa   TAKIHG   laSUFTICXEKT   BAIL. 

I. 

Teasdale  v.  Ke5nedy,  1793,  Bay's  S.  Ca.  Rep.  322. 
If  a  ■heriff       This  was  an  action  against  the  sheriff  for  taking  insufEcienf 
boasehold   ^^^^'    The  amount  of  the  bail  was  J^6. 

*''>  *"  "^  One  F.,  the  bail,  was  produced  as  a  witness  on  the  part  of  the 
circumstan  sheriff,  who  proved  that  at  the  time  be  became  bail,  he  was  a 
h^wlnnoi'  shopkeeper,  paid  j£70  a  year  rent,  h^id  a  store  of  goods,  and  a 
beimbk,     landed  property,  which  he   had  since  sold   for  JE200.-  Upon  a 

though  the        •/••jii'i  1*        1         X 

hrxWiwnout  scire  facias  the  bail  proved  insolvent. 

tobeinaol  p^  f*^^^  jf  ^  sheriff  takes  as  bail,  a  man  who  is  notoriously 
insolvent,  in  doubtful  circumstances,  or  without  a  fixed  residence 
or  tie  like,  he  is  answerable.  But  where  a  man  is  a  household- 
er, in  apparent  good  circumstances,  to  refuse  such  a  man  as  bail» 
would  be  an  abuse  of  office,  for  which  he  would  be  answerable. 
Here  it  does  not  appear  that  the  sheriff  acted  improperly  in  taking 

the  bail  he  did. 

2. 

hcW  luTbif      Sparhawk  ▼.  Babtlet,  Nov.  T.  1806,  2  Mass.  Rep.  188. 
although  he      The  court  in  this  case  decided,  that  an  action  lies  against  a 
knowthein  sheriff  for  taking  insufficient  bait,  although  he  did  not  know  the 
X%Z.  ^^^  ^^  ^"^  insufficient  .    , 

3- 
RAT9£a  T.  Bell,  March  T.  1819,  16  Mass.  Rep.  377. 
Ac  aetios        Case  against  the  defendant  for  having  taken  insufficient  bail. 
iifc  a'hfJiff  *     The  defendant  objected  to  proof  of  the  insufficiency  of  the  bail 
for  taking    ^y  witnesses,  on  the  ground,  that  a  proceeding  against  the  bail 
Vail,  with    should  be  shown.    The  bail  had  left  the  state,  and  wasconsid* 
Jl"f"yP~eredinsolvent.» 

irious  pro  %    .  .        »  * 

cecdtngs  Per  CW.  This  ease  is  settled  by  the  case  of  Young  t.  Hos- 
against  Uia  ^^^^^  ^^  Mass.  Rep.  89.    There  seems  to  be  no  reason,  for  re- 
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quiriog'tlie  creditor  first  to  prosecute  a  fruitless  suit  against  the 
bail;  thus  increasing  the  final  expense  to  the  oflicer.  If  he  has 
taken  msuificient  bail,  the  wrong  is  then  done,  and  the  right  of 
actioA  accrues.  ^ 


■••»" 


(B)  Foe  heoltgkhce  in  the  execution  or  process. 

1. 

Solomon  v.  Richardson,  Dec.  T.  1833,  1  HilPs  S.  Ca.  Rep. 

p.  396. 
Per  Cur.     O^Jfeall  /.      The  writ  was  lodged  in  the  sheriff  *8  A  jf^jjj^jjjj 
office  on  the  3d  of  September ;  a  month  and  niile  days  elapsed  party  injur 
before  service  was  made ;  and  the  question  is,  was  this  a  neglect  ^^^^  "^*^ 
of  duty  on  the  part  of  the  sheriff?     I  am  Tery  clearly  of  opinion  execute  pro 
that  it  was.     It  is  the  duty  of  the  sheriff  to  execute  all  writs  and  S'^sin^i" 
processes  delivered  to  him  within  a  reasonable  time,  and  if  he  bleume. 
fails  to  do  so,  and  damage  results  to  the  plaintiff,  he  is  responsi* 
ble  for  it. 


(C)  For  negligence  in  not  returning  process. 

Rtjnlett  v.  Bell,  Aug.  T.  1831,  5  N.  H.   Rep,  438,  9.     S.  P. 

White  v.  Wilcox,  1  Conn.  Rep.  347. 
Per  Cur.     It   is  perfectly  well  settled,  that  any  person,  who  JJ^f^  *,^i| 
has  sustained  any  special  damage  by  reason  of  the  neglect  of  out  any 
the  sheriff  to  return  his  execution,  may  sustain  an  action  to  re-f^p^^'^" 
cover  the   damages  thus  sustained:  6  Pick.   170,  McGregor  v.  reiumnn 

.  o  '  »  n  execuiioii^ 

Brown.  the  law  pr« 

But  the  question  is,  whether  an  action  can  be  sustained,  sim-  •"gi^i'of^ 
ply  on  the  fact,  that  the  execution  h£^s  not  been  returned,  with-  duty  tobe» 
out  showing  any  particular  damage?  We  were  at  first  inclined  ih™c^ditor 
to  answer  this  question   in  the  negative;  but   upon  a  more  at- «»;«» h« is, m 

.,  ,  A'/»jAti         nil  cnscs,  en 

teutive   consideration  of  the  question*  we  are   satistiea,  that  an  titled  to 
action  may  be  sustained  in  such  a  case.     The  rule  is,  that  where  ^^^  ^* 
a  sheriff,  without  any  good  reason,  neglects  to  do  what  it  is  his 
duty  to  do,  the  law  will  presume  it  to  be  a  damage  to  him  who 
bad  a  right  to  have  the  duty  performed,  and  an  action  may  be 
maintained  without  showing  any  special  damage. 


(D)  Foe  a  false  eetuek. 

1. 
Hates  ▼.  Lvsbt,  June  T.  1822,  5  Har.  8l  Johns.  Md.  Rep.  486. 

This  was  an  action  against  the  defendant,  as  sheriff,  to  re-J^^alT 
cover  damages  for  an  alleged  false  return. 


64  SH£RIFF.~XiaKK/m  if. 

tnmofpio  jf^  Cur.  Dorsiif,  /•  It  must  be  borne  in  mind)  that  the  in* 
tieutar^man  sue  before  the  jury  was  this,  did  the  defendant  make  a  fialae  f  e«- 

ihcoonJcnt  ^^^^  ^^  ^^^  ^^^^  Contrary  to  the  duty  of  bis  office?  If  he  mad« 
and  appro  the  return  with  the  consent  and  approbation  of  the  plaintiff^  be 
the  piaiDtiflT^hat  true  or  false,  the  plaintiff  cannot  sustain  an  action  to  be  re- 
wheiherthe  paired  in  damages,  on  the  ground,  that  the  return  was  false.-— 
trueor  fuiae  He  is  estopped  from  setting  up  the  fact,  volenti  nan  JU  injuria. 

the  pHintiiT 

cannotinain 

tain  an  ac 

tion  fur  a  3« 

fal'e  rcitirn 

Jfcifff!'**''  Claek  v.  Lyman,  Sept.  T.  1830,  10  Pick-  Mass.  Rep.  47«    S. 

A8heriff«t  P«  BoTNTON  V*  WxLLABO,  10  lb.  169. 

return  ii  p^  Qur.     Wilde,  J.     The  sheriff  and  his  deputies  have  great 

evidence  of  and  confidential  powers  entrusted  to  them.  Their  returns  on 
torncd'and  ^'***  *°^  precepts  ate  received  as  true;  and  are  not  to  be  c«n* 
cannAtbc  troverted,  except  in  an  action  for  a  false  return,  and  then  the 
ed^'excVpt  falsity  must  be  proved.  The  return  is  presumed  tu  be  true,  un- 
i/i  nn  acuon  j^gg  ^j^p  contrary  be  made  to  appear.  This  well  established  prin- 
forafaUere  ciple  of  law  IS  necesssry  and  essential  for  the  security  of  these 
^'  officers. 


(E)  Fob  ah  iirsiTrricisitT  bktvbit. 

1. 

ItMems  Goodwin  v.  Smith,  Feb.  T.  1827,  4  N.  H.  Rep.  39,  35. 

thatasber       p^  CuT.     If  the  plaintiff  has  a  right  of  action  against  the 

Jiiteforanin  sheriff,  for  the  insufficiency   of  this  return,  it  is  very  clear,  that 

*ufficicnira  |j^  ought  not  to  be  deprived  of  it,  by  an  amendment  made  at  this 

time.     But  it  seems  never  to  have  been  decided,  that  an  action 

ean  be  maintained  against  a  sheriff  for  an  insufficient  return.     At 

least  no  form  of  a  declaration  in  such  a  case  has  occurred  to  us 

in  the  books  of  entries;  nor  have  we  found  any  adjudged  cases 
which  gives  any  countenance  to  such  an  action.  But  on  the 
contrary,  Comyn  in  his  Digest,  "  Return  F.  3,'*  says,  the  sheriff 
shall  be  amerced,  but  an  action  on  the  case  does  not  lie  for  an 
insufficient  return;  Cro.  Eliz.  512,  Palmer  r.  Potter;  1  Tidd's 
Prac,.  257. 


*  For  an  inraffiaitnt  return,  by  a  theriir,  with  a  Ttew  to  injnra  th«  plaiatiff*  #r 
faYor  the  defendant,  the  plaintiff  may  proceed  bj  attaehmont;  rnla  w  action^ 
Ufainet  tha  sheriff ;  PhlJlipe  t.  ConDinghain,  Terg.  Rep.  416. 
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(P)    POE  »0t  VATiyO  OTER  MONET    COLLECTED  OH  EXEC©* 

TION. 

1. 

MooDT  V.  Mahwik,  Feb.  T.  1828,  4  N.  H.  Rep.  296.         in  New 
Richardson,  C.  J.  delivefing  the  opinion  of  the  court  in  this  »»S"" 
case,  held,  that  a  sheriff  who  has  collected  money  on  an  execu-  whohas  coj   • 
tion  may  legally  retain  it,  until  it  is  duly  aemanclea.  ey  on  wi  e* 

cculion 
A  tnay  legal 

*•  \y  retain  it 

Brewster  y.  Van  Ness,  Aug  T.  1820   18  Johns.  N.  Y.  Rep,  mcuided. 

p.  laS.--  Bulfherub 

This  was  a  motion  fbr  an  attachment  against  the  defendant,  as  i3**oihe*r™  ' 
sheriff/for  not  paying  over  to  the  plaintiff,  money  levied  and  re-  ^»^*'J^^^^ 
cei ved  by  him  on  a  JJ.  fa.  ihe  dmy  of 

It  appeared,  that  the  sheriff  had  made  a  return  to  the  execii-  J|j*pfy*'^Ver 
lion,  that  he  levied  the  money  with  interest,  and  had  it  in  his  to  Uic  piaiQ 
hands,  subject  to  the  plaintiff's  order;  and  that  the  money  had  J|eJaid^h« 
not  been  paid  over  to  the  plaintiff.  The  counsel  for  the  defend-  JJ^I'^jJ.^ 
ants  objected,  that  the  plaintiff  ought  to  have  applied  to  the  ecmion; 
sheriff  for  the  money  before  he  moved  for  an  attachment ;  that  p^giJ^^^^^^ 
the  return  made  by  the  sheriff  was  a  sufficient  compliance  with  do»o,he 

,  .  i.  .  .  will  be  ha 

the  exigency  of  the  writ.  bletoanat 

P$r  Cur.  The  sheriff  was  bound,  either  to  pay  over  the  money  uchmcnu 
to  the  plaintiff,  without  any  previous  demand  upon  him  for  that 
purpose,  or  to  have  paid  it  into  coiirt.^  The  plaintiff  may  take 
t  rule,  that  the  defendant  forthwith  pay  over  to  the  plaintiff  the 
amount  levied  on  the  execution,  together  with  the  costs  of  this 
application,  or  that  an  attachment  issue  against  him. 

3. 

Sues  v.  Abtdersow,  Dec.  T.  1833,  1  Hill's  S.  C.  Rep.  394. 

This  was  an  action  against  the  sheriff  to  recover  money  col-  insoatbCa 

lected  by  l|k|i  on  an  execution.  mnndnntlie 

F«r  Cur.     CPJftal^  J.    Can  this  action  be  maintained  before  a  theiiff  is  n« 
demand  ?    Grenerally,  I  should  be  disposed  to  hold,  that  a  party,  fore  suit 
fcr  whon  the  sheriff  has  collected  money,  should  not  be  allow-  j'^^^fhe^h"" 
ed  to  sue  until  a  demand  o€  payment  has  been  actually  made. —  iffasscru  a 
In    Wright  V.   Hamtlton^^S  Bailey,  51,  which  was  an  action  [^Vih^e*^© 
against  the  sheriff  for  money  collected  by  him,  it  is  said,  **  the  ^^^^^n^^PgJ 
P'laintiff  was  bound  to  do  a  collateral  thing,  to  demand  payment,  piuinufr*a 
and  if  it  i^ras  refused,  then  an  action  lay,  and  then  and  not  un-<^*"*^ 
til  then^  the  statute  would  begin  to  run.'*    This,  I  am  satisfied, 


U  the  rule  applicable  to  all  casea  where  the  afaeriff  haa  is  hia 
bands,  money  confessedly  belonging  to  the  plaiDtifT.  In  auch  a 
case,  he  oaght  to  be  required  to  pay  before  suit  brought.  For 
he  might,  were  the  rule  otherlrise,  be  sued  by  every  execution 
creditor,  for  wbose  use  money  was  paid  into  his  bands,  before 
he  could  have  the  opportunity  to  pay  it  over.  But  the  rule  has 
no  application  to  this  case.  In  it,  according  to  the  plaintiff's 
proof  and  the  finding  of  the  jury,  the  defendant  wrortgfully  ap- 
plied, (or  rather  retained)  $120  belonging  to  the  plaintiff.  This 
was  the  assertion  of  a  right,  hostile  to  the  plaintiff,  and  in  such 
a  state  of  things^  no  demand  was  necessary  to  sustain  the  aC" 
tion. 


^ 


4. 

Dawsok  v.  Shaveb,   and  another,  Nov.  T.  1822,  1  Black-* 
^^^^  „  ford's  Ind,  Rep.  204. 

appears  by  B/acfe/ord,/.  It  was  decided  in  the  court  below,  that  no  pre* 
leiVnTofan  ^'^"^  demand  on  the  sheriff  was  necessary  for  the  maintainanc« 
execution,  of  this  suit.  The  general  doctrine  is,  that  where  it  appears  by 
levied  "the'  *^^  sheriff's  return  of  the  execution,  that  he  had  levied  the  mo- 
"?"«****  ***y*  ^^  ^*  liable  to  an  action  for  it  without  any  previous  demand^ 
annciion     2  Phil.  Ev.  225;  Dale  v.  Birch,  3  Camp.  347;  Longdill  v.  Jones^ 

?uV«Sti  ^  ^^^**^-  '^^P-  345.  We  do  not  think,  that  the  statute  under 
ouadematid  which  these  proceedings  were  had,  alters  the  practice  in  that  re* 

spect,  nor  that  the  circumstance  of  the  action's  being  againit 

the  surety,  makes  any  diflerence. 


(G)  For  the  acts  of  bis  orFzcEaa. 

1. 

Moose's  adm^r  v.  Dawnet  axd  arotbeii,  Oct.  T.  1808,  3 
Hen.  &  Mumf.  Va.  Rep.    127,   132.     S.  P.  Jektrt  "v. 
Hunt,  2  !Vl'C)rd's  Rep.  410;  Johrsor  v.  Ed80R,2  Aik. 
Rep.  299;  Prbwitt  v.   Neal,  1  Alb*  Rep.  386;  Mar- 
shall V.  Hosmer,  4  Mass.  Rep.    67|    Hazzard  t.  Is- 
Hael,   1  Binn.  Rep.   240;  Ferguson  v.  Lee,  9  Wend. 
Rep.  261 ;  Wheeler  v.  Hamrright^  9  Sergt.  fc  Raw). 
Rep.  390  ; .  Ikoersol  v.  Sawv e»,  3  Pick.  Mass,  R.  280. 
AahertiTia       Ttfcfcer,  J.     The  law  looks  upon  the  sbefiffand  his  officers  as 
the  official    One  persqn;  he  is  to  look  to  his  officers,  that  they  do  their  duty; 
aas  ofhii    for  if  they  transgress,  he  is  answerable  to  the  party  injured  by 
such  transgression  ;  and  his  officers  are  answerable  over  to  him. 

*  A  theriflT  ii  aotwarable  for  tha  miaeonduct  of  his  deputy,  wbatliar  ha  raeofnisaf 
and  adopts  hia  aetf  or  not;  Hazzard  ▼.  Israel,  1  Blna.  240.   g 
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2. 

Tbx  Cokmohwealth  t.  Lewis,  July  T.  1833,  4  Leigh^s  Va. 

Rep.  664. 
This  was  %  criminal  proceeding  against  the  high  sheriff  for  ^^l^^Jl*!^ 
the  negligence  or  misfeasance  of  his  deputy,  •  afrimintl 

.  Per  Cur.     Parker^  J.     This  court   is  of  opinion,  that  as  the  foTtcu 
misconduct  charged  in  the  information,  was  the  act  of  the  depu-  ^'"JJi'J}^ 
ty  sheriff,  and  not  of  the  high  sheriff,  the  latter  U  not  liable  to  |y« 
be  indicted  therefor. 

3. 

Mo&oAv  ▼.  Chestee,  July  T.  1822,  4  Conn.  Rep.  387.    S.  P. 
Chbxstian  v.  Hooveb,  6  Yerg.  Rep.  505. 

This  was  an  action  against  thej  defendant,  as  sheriff,  for  the  ^?3!{?^!^q^ 
default  of  one  Btsseli,  his  deputy,  Tfat*  defendant  pleaded  in  bar,  ered  judg 
that  the  plaintiff  had  recovered  judgment  against  Bissell,  for  ^j^^i^i^  gi,^ 
the  same  matter  and  cause  for  which  this  suit  was  brought^  and  '^l^^^JP" 
that  an  execution  issued  thereon,  upon  which  Bissel  was  coia-  fMuhinbis 
milted  to  gaoK     To  this  plea  the  plaintiff  demurred.  SfcflSlitit 

Per  Cur.     Hosmer^  C.  J.     It  is  unquestionably  clear^  that  the  body  in  cm 
plaintiff* might  have  instituted  a  suit,  either  against  the  sheriff,  or  ^loieid 
bis  deputy,  for  the  default  complained  of;  and  that  nothing  short  ihauuch 
of  satisfaction  made  by  one,  would  annihilate  the  remedy  against  not  ihei-ebjr 
the  other.     Although  the   causes  of  action  are  not   pr^^cisely  J^jJJ'^^j^- 
identical;  yet  the  §heriff  is  subjected  equally  with  his  deputy  to  apiimttiM 
a  responsibility  for  his  official  neglect   or  misconduct*     The  re- thesamed* 
lation  between  them,  in  point  of  effect,  produces  the  same  con-  ^^^ 
sequences,  as  that  between  joint  and  several  promisors,  or  joint 
trespassers;  the   judgment  recovered  against  one,  does  not  ex- 
tinguish the  right  of  action  against  the  rest  ;    but  this  conse* 
quence  merely  results  from  satisfaction  made  to  the  creditor; 
Sheldon  v.  Kibbe,  2  Conn.   Rep.   214.     The  taking  out  execu* 
tion  and  levying  it  on  the  body  of  Bissell^  was  no  satisfaction  of 
the  plaintiff's  demand,  but tnerely  a  gage  for  his  debt,  or  a  secu* 
rlty  for  the  original  cause  of  action,  until  it  should  beeome  pro- 
ductive; Blumfield's  cas^,  5  Co.Rep.  87;  Drake  v.  Mitchell,  tioL 
3  East,  251^  268 ;  Macdonald  v.  Bovington,  4  T.  R.  825 ;  Shee- 
by  r.  Mandeville,  etal,  6  Ccencfa,  265.     The  principle  of  tran* 
sit  in  rem  judicaium,  has  relation  only  to  the  positive  cause  of 
action,  on  which  judgment  is    rendered;    and  operates  as  a 
change  of  remedy ;  but  it  is  still  merely  a  security,  and  effectu* 
ates  no  extinguishment  of  any  collateral   concurrent  remedy, 

which  the  party  may  have;  Drake  t.  Mitchell,  U  ah  Sheldon  v» 
Vol.  VIIL  8 
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Kibbe,  uK  tup.^    Netwithstanding  the  imprisonment  of  Bissel!^ 
until  payment  or  a  discharge  of  the  execution,  the  cause  of  ac- 
tiona  gaiitst  the  »Herrff,exists  unimpaired;  and  his  liability  to  rail 
is  the  same,  as  if  no  action  had  beenr  instituted* 
Plea  insufficient. 

Wktberbt  v.  Foster,  Dec.  T.  1832,  5  Vt.  Rep.  136. 
not  liable        This  was  an  action  against  the  sheriff  for  the  neglect  of  bis 

•nyunoiii  Per  Cuf.  HutchinsoTi^  C.  J.  A  deputy  can  make  no  contract 
rndTby^it  ^^^^  v^l^  render  the  sheriff  liable  for  the  breach  of  it«  He  is 
deputy^     holden  for  the  official  neglects  only  of  his  deputy. 


(H*)    MftASV&B  or   DAMAGES    AGAINST    A    SBKBirr     FGR  TBft 

VISOOBDtreT  OF  HIS  OFFICERS. 

1. 

^.  ^  Hazzabd  v.  Is&ael,  Jan.  T.  1808,  1  Binn.  Pcnn.  Rep.  240. 
ictveexem  This  was  an  action  of  tresspass  brought  against  the  defend* 
MiTg^fm  ^^^^  ^  sheriflT,  to  recover  damages  for  the  misconduct  of  tis  de- 
thesheriff  puty«  The  jury  found  a  verdict  for  the  plaintiff  for  $750  dam- 
^ndwi""*  »B^s.  The  defendant  moved  for  a  new  trial  on  the  ground  that 
hn  depiiif^  the  damages  were  excessive. 

Fir  Cur.  TUghman^  C.  J.  The  damages  appear  to  me  to  be 
severe;  but  as  the  jury  have  thought  proper  to  make  the  con- 
duct of  the  defendant's  deputy  an  object  of  publie  example,  I 
cannot  .say,  that  I  think  them  so  altogether  wrong,  that  a  new 
trial  should  be  granted* 
New  trial  refiisecL 


Clabx  t«  Smith,  July  T.  1832, 9  Conn.  Rep.  380. 

•gainna^^  Thiswas  an  action  against  the  sheriff  for  the  default  of  bit 
fthcrifffor    deputy  in  not  returning  a  writ  of  attachment. 

hi«  deputy's       *      j  r> 

negieciof  JDoggeU^J.  after  a  full  and  elaborate  examination  of  the  au- 
mesne  pro  thorities^  decides,- that  in  an  action  against  an  officer  for  neg« 
ceuiberule  lect  of  duty  en  mesne  process,  the  rule  of  damages  is  the  injury 
itihein^'ry  actually  Sustained,  and  not  the  amount  of  the  debt.. 

actually  sus 

tained,  and  *  Th«  liability  of  Uie  fheriiT  for  k'u  deputy,  ia  that  which  tha  law  iaipoae*,  aB4I 
amoantof  **  f<>'the  neglect  of  liia  dutie^v  which  the  law  reqairaa,  not  A»r  Ita  braaeh  of  pro* 
the  debt.      tnwb9%  wliich  the  deputy  mahea;  Tomlmaon  v.  Wheabn  1  Aik.  Rt p.  194. 
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(I)  Fob  the  iksolvency  of  receiptors/ 

Rtolett  t-  Bell,  Aug,  T.  1831,  5  N.  H.  Rep*  433,  436. 

The  court   in  this  case,  after  an   exaotination  of  the?  authori-  •ff.g^JjJi' 
ties  as  applicable  to  a   sheriff's  liability,  say: — We  are,  tbere^  lyfonhcin 
fore  induced  to  hold,tbat  if  a  shesifT  deliver  goods,  which  he  has  ^,^ns^io^ 
attached,  to  persons  wL^  are  apparently  tn  ftood  oircumstances,  J*^***JJJj*'*^ 
and  such  as  prudent  men  would  h«9e<boiigfat'itsafe  to  trust  for  goodiat 
safe  keeping,  he  is  not  liable,  if  the  goods  be  lost,  through  the  ^X^T 
erentaal  insolvency  of  the  persons  to  whom  they  may  have  been  inf 
««o  deli V  ere  d« 


(J)  For  Air  escafe. 
1. 


<Irbs9  v.  HcRir,  8ept«  T.  1830,  2  Penn.  Rep.  167.   S.  P.  Ex'rs 
or  Raivet^*  DfWNiNG,  2  Murp.  Rep.  386. 

This  was  an  aclton*'of  debt,  brought  against  the  defendant,  as  isKabie  in 
aheriff  for  an  escape*  !lL!!f  *,?f 

Per  Ciir.   Otimm,  C.  J«    To  allow  m  priaoaer  in  execution  the  less  oeeat 
liberty  of  the  jatt  y««d,.is  certainly  not  an  escape.    But  taking  ITcT^Go!^ 
the  yard  to  be  part  of  the  jail,  as  it  doubtless  is,  there  was  an  ^7  ^  PV^ 
actual  escape  from  it,  which  aocording  to  the  common  law  since 
the  day  of  RolPs  abftdgeaient,   has  uniformly  fixed  the  jailor, 
who  can  avail  himself  of  nothing  as  matter  of  defencci  but  an 
«oi  of  Gody  or  of  the  common  enemy* 

-2. 
BowEXy  XT  Ax.«  V.  HimTiNGTOx,  Oct.  T.  182&,  3  Conn.  Rej». 

p.  423. 
This  was  an  action  against  the  defendant,  as  sheriff,  for  the  J^l^rnth^ 
escape  of  one  R.  an  imprisoned  debtor,  committed  on  an 'Cxecu-^^'^*  ^<m^ 
tidn  in  favor  of  the  plaintiffs,  ofnprimer 

The  presiding  judge  chargetJ  the  jury,  that  the  rule  of  dama-  ^H^i^ 
MS  was  the  amount  of  the   execution  and  costs,  "and  interest  U(m,the 

mleof  dam 

from  the  time  of  the  escape.     The  jury  found  accordingly,  and  ^s  it  the 
the  defendant  moved  for  a  new  trial.  amoumof 

Per  Cur.     Hosnur^  C  /•     I  am  of  opinion,  that  the  proceed-  tionand 
ings  below  were  correct,  and  that  a  new  trial  ought  not  to  be  ^JJJi,J''*^ 
granted.  fK»m  the 

timeoftbs 
ttcapft. 
3.      ^ 

AxiH  V.  Mooax,  Dec.  T.  1»33, 1  HilPs  S.  Ca.  Rep.  432,        ^^  ^y^^  ^^ 
This  was  an  action  of  debt  against  the  sheriff  for  an  escape    UT'a  UabUi 
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^  fer  M         pff  Cur.    Johnson.  J.    In  refef ence  to  the  case  on  hnd,  it  ii 

Anai^  important  also  to  remark,  that  in  cases  of  escape  on  nnaJ  process, 
S^y'thTT  *^«  sheriff's  liability  is  precisely  that  of  the  original  debtor— 
Sfd^'*^'^^"  This  is  strongly  put  in  Bonafaus  and  Walker.  Buller,  J.  says, 
that  the  party  who  suffers  by  the  escape,  shall  have  the  same  re« 
medy  against  the  jailer,  wbich.he  had  against  the  ortgiBftl  debt' 
or;  and  per  Grose,  J,  "When  a  prisoner  escapes  out  of  execu* 
tion,  the  jailer  is  put  iathe  same  situation  in  which  the  original 
debtor  stood,  and  is  liable  to  pay  what  the  original  debtor  would 
have  been  obliged  to  pay.'' 

BuooKs  ▼.  Hot*,  Sept.  T.   1828,  6  Fick.  Mass.  Rep.  468-    S. 
P.  Clark  t.  Smith,  9  Cdnn.  Rep.  380. 
Case  against   the  defendant,  a  sheriff,  for  the  esi^pe  of.  one 
fa?  on        Horsley,  who  was  committed  on  mesne  process. 

metne  pro  j'  ^ 

iMttheahe  In  the  coart  be4ow,  on  the  question  of  damages,  the  defendant 
fiabiefor^  offered  evidence  to  prove  that  Horsley  was  poor  and  wholly  un* 
tb«  injiirjT  able  to  pay  any  part  of  (be  judement  recovered  acainst  him. — 
tained,  and  The  plaintiff  objected  to  the  admission  of  this  evidence  in  mitt- 
amouat  af  K*^*^"*  ^^  damages,  and  contended  that  the  true  meiisure  of  dam- 
(hadtbu  ages  was  the  amount  of  the  judgment.  The  court,  however,  ad- 
mitted the  evidence,  and  assiassed  only  nominal  dasuiges:  where- 
upon the  plaintiff  filed  bis  exceptionr* 

Per  Cur.  There  is  one  case  against  a  sheriff,  (Simmons  t. 
Bradford,  15  Mass.  Rep.  82,)  where  the  debt  was  considered  t« 
be  the  amount  of  damages.  That  waa  under  peculiar  cireiim^ 
stances,  the  sheriff  having  admitted  that  he  took  a  bail  bond 
and  having  refused  to  delirer  it  to  the  creditor. 
Judgment  affirmed. 

Slemak£E  v.  Marriott,  Dec.  T.  1S33,  5  Gill  &  Johns.  Md. 
Rep.  406.     S.  P.  Wheeler  abd  another   v.   Ham- 
Uright,  9  Serg.  &  Rawl.  Penn.  Rep.  396 ;  Green  v* 
Hern,  2  Penn.  Rep«  167. 
l*he sheriff      ^^^^  ^^^  ^^  action  brought  against  the  defendant,  as  sheriff, 
Itreffpoflsi  to  recover  damages  for  the  escape  of  a  negro  man,  the  slave  of 
•tcBpeofa  the  plaintiff.      Upon  the  trial,   the  defendant  asked   a  witness 
T^'5y*"?^  what  was  the  condition  of  the  jail  at  the  time  of  the  confinement 
aetionior    ftnd  escape  of  the  said  negro,  but  the  plaintiff  objected  to  the 
foTwarirof  question,  upon  the  ground  that  the  jail's  being  out  of  repair,  did 
lmil,tho^     not  exonerate  the  defendant  from  his  responsibility  to  the  plain- 
Jail  in  wiiidi  tiffin  this  action  ;  but  the  court  below  overruled  the  objection. 
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and  directed  the  witness  to  answer  the  question,  and  tbe  plaintiff  ||^^^^^J^][ 
excepted,  u  otu  of  ro 

Per  Cur.    Buchanan^  C.  J.     If  Ihc  owner  of  a  negro  slave  has  KII[,;d  ^y 
the  right  to  have  such  negro  slave  committed  to  jail,  the  sheriff,  public  noli 
%s«uch,  is  bound  to  receive  and  safe  keep  him;  and  is  equally  safe^keep 
liable  for  an  escape^  as  .in  the  case  of  a  roan  whom  he  has  arrest-  '"?q^*|J^** 
ed  in  a  civil  action^  or  who  may  be  committed  for  want  of  bail,  law  on 
and  it  is  not  denied,  that  in  such  a  case  the  sheriff  would  be  Ha-  ^^^  ^ 
ble  for  an  escape,  notwithstanding  the  public  jail  should  happen 
to  be  out  of  repair.     That  is  his  own  look  out ;  he  takes  upon 
himself  the  office  with  its  responsibilities,  and  is  bound   for  the 
safe  keeping  of  those  whom  the  law  intrusts  to  his  custody.    Pub- 
lic policy  requires  it,  and  in  an  action  against  him  for  an  escape, 
it  is  not  a  sufficient  answer  to  say  that  the  jail  was  out  of  order. 
We  think  the  court  below  erred  in  permitting  the  evidence  ob-» 
jected  to. 


can. 


V.  OF  HIS  DEPUTIES. 

j[A)   Of  the  power  and  authority  or  uis  deputies. 

1. 

The  Pres.  and  Trustees  of  Brookltk  v.Patchen,  Dep.  T« 

1831,  8  Wend.  N.  Y.  Rep.  47. 
Walwarthy  Ch<m»    As  a  general  principle,  he    (the  sheriff)  ^"^^^^ 
mMj  execute  any  miniaterral  power  by  deputy.  cui«any 

roinielerial 
power  of 
^  the  sherill. 

2. 

Wroe  v.  Harris,  Fall  T,  1795,  2  Wash.  Va.  Rep.  129. 

Lyofis^  J.     The  general  rule  is,  that  whatever  the  sheriff  may  Where  th# 
do  personally,  be  may  do  by  deputy.     But  from  this  there  are  donowiii 
exceptions.     If  the  act  be  of  a  judicial  nature,  be  cannot  ^ele-  J^ajJSl""* 
gate  it^to  another.     The  case  of  a  writ   of   admeasurement  ofciaiact,or 
dower  is  an  instance  of  this.     So,  if  the  high  sheriff  he  required  sbenfTUnoi 
to  act  in  person,  he  must  do  it,  Bpccmiiy  n 

•^  '  fiiiircd  lo 

doiiiu  per 
3*  loo. 

AXti.BK,  £T  AL.  T.  Smith,  Feb.  T.  1831)  7  Halst.  N«  J.   Rep. 

p.  169,  162. 
Per  Cwr.    Eadngr  C.  J.    There  are  two  kinds  of  deputies  of  ^^^J^lj^f 
a  aheriff,  well  known  in  practice.     1st.    A  general  deputy,  or  and  sfieeia 
under  sheriff^  who  by  Tirtue  of  his  appointment,  has  authority  to   *^^**' 


(SHERIFF — Of  hii  diputia. 

execute  all  iht  ordinary  dotiea  of  the  office  of  sheriff;  Com.  D^ 
tit.  Viscount,  542,  B.  1.  He  executes  process  without  special 
power  from  the  sheriff,  and  may  even  delegate  authority  in  the 
name  of  the  sheriff  for  its  execution  to  a^^pecial  deputy.  52d.  A 
special  deputy,  who  is  an  officer  pro  hoe  tnce,  to  execute  a  par<- 
ticular  writ  on  some  certain  occasion.  He  acts  under  a  specifie, 
not  general  appointment  and  authority. 

4. 

Montgomery  t.  Scanland,  Aug.  T.  1829,  2  Yerg.Tenn.  Rep. 

A  dtrmiy  P-  ^37. 

•hcriffcaii  Per  Cur.  Whyte^  J.  Upon  this  view  of  deriTative  powers^ 
tiSc  another  *^^  defendant,  Scanland,  would  be  the  deputy  of  the  deputy  sher- 
writ*^'*^*^^'  a  transmission  of  powers  which  the  law  does  not  acknowl- 
edge, but  denies.  Its  express  negative^is  to  be  found  in  the 
books,  where  it  is  decided  that  a  deputy  cannot  make  a  deputy. 
If  the  law  only  admit  of  a  special  deputy  of  the  sheriff  himself  on 
urgent  occasions,  surely  the  very  idea  of  a  deputy  of  that  depu-^ 
ty,  is  not  to  be  tolerated  by  it. 

6. 
TuTTLE  V.  Jacksou,  Dec.  T.  1830, 6  Wend.  N.  Y.  Rep.  p.  213, 

A  deputy  ®^ 

|herifrwho  Wcltoorth,  Chan.  It  has  long  since  been  settled,  and  I  think 
^r^  the  c«>''''ectly,  that  the  deputy  who  had  commenced  the  execution  of 
if  pX"*^  *^®  process  by  a  levy  on  the  property  during  the  term  of  office 
by  a  levy  of  his  principal,  may  proceed  and  complete  the  execution^  there* 
erVy^of  ihl^''  ^/  afterwards.  The  giving  of  the  conveyance  after  the  cxpira- 
defendont,  tion  of  the  time  limited  for  the  redemption  of  real  property,  is 
lernrft'c!?  ^*  neoessiMTy  fl  part  of  the  duty  of  the  officer  to  complete  the 
Jrinciilli?  ****».^*  ^^  putting  up  of  property  and  striking  it  off  to  the  high- 
tnay,Wr  ^^^  bidder.     An  ectual  removal  of  the  deputy  by  his  principal 

tiwISh  ^^*^^*  ****  execution  was  completed,  would  present  a  different 
term,  pro     question. 

cecd  And 


complete  -    - 

4he  cxecu 

iyVwnT?  (^)    AcTIOIf    AOAIH8T.   " 

<leed.  '  _ 

lngener.1.     P^'>°oc«  ▼•  Cammok,  Feb,  T.  1828, 8  Cow.  N.  Y.  Rep.  212. 

wTnoUio  .''**^^**:  Woodworffi^J.  The  general  rule  is.  that  M  .ctiofc 
egiinuan  will  not  lie  against  an  upder  sheriOT,  for  a  breach  of  doty  in  fait 
iHider^ther  office,  although  he  may,  as  well  as  any  other  agent,  make  him- 
brcMh  M  self  personally  responsible  by  a  special  undertaking;  Cameron  ▼. 
wIX!"  Reynold,  Cowp.  iOSj  Tuttle  v.  Lore,  7  Johns.  Rep.  472. 
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VI.  SUMMARY  JURISDICTION  OF  THE  COURT  OVER. 

« 

1. 

West  v.  Hughes,  Ocl.  T.  1803,  1  Har,  &  Johns.  Md.  Rep.  453. 

S.  P.  Perry  v.  Williams  an0  Jones,  1  Bailey's  Rep. 

10;  The  People  v/ Elmer,  3  Paige's  Chan.  Rep.   85; 

The  People  v.  Dunning,  1  Wend.  Rep.  16. 
This  was  a  writ  o(  venditioni  exponas  directed  to  the  sheriff  and  Anftttac'r 
returnable  to  this  term.     But  no  return  being  made|  the  counsel  be  had 
for  the  plaintiff,  moved  the  court  for  an  attachment  against  the  J^enffVor 
sheriff,  which  was  granted.  not  return 

ing  a  writ. 

2. 

MoNciN  V.  Cheney,  April  T.  1833, 1  HilPs  S.  Ca.  Rep.  145. 

This  was  a  rule  against  the  sheriff  to  show  cause  why  be  had  AnaitAdi 
not  made,  and  paid  orcr  to  the  plaintiff,  the  money,  according  to  ™«*int  *nshe 
the  exigency  of  a  ^. /a.  riff,  willow 

Per  Cur.     O'JVco//,  /.     Any  thing  which  goes  to  show  that  de d  for  a 
the  sheriff  has  not  been  wilfully  in  default,  negatives  the  notion  fojlu.*'** 
that  he  is  in  contempt,  and  makes  it  improper  that  he  should  be 
atuched. 

a. 

The  State  ▼.  Tipton,  May  T.  1822, 1  Blackf.  Ind.  Rep.  167. 

Upon  the  affidavit  of  one  L.,  charging  Tipton,  late  sheriff,  {|^" 'J*"^^ 
with  fraud  in  not  executing  a   ca^  sa.y  issued  in  L.'s  favor,  the  inah»r»c 
court  granted  a  rule  calling  upon  Tipton  to  show  cause  why  an  dSchan^of 
attachment  for  contempt  should  not  issue  against  him.     On  the*»*d"*y  "** 
expiration  of  the  rule,  no  cause  being  shown,  the  attachment  execution,. 
issued.     Upon  the  return  of  the  attachment,  interrogatories  vere  {JJ^^uJ^ 
exhibited  by  order  of  the  court,  and  the  same  were  answered  by  annuaeh 
the  defendant.    The  court,  after  hearing  the  answers  to  the  inter-  {Jr  ihcr**^ 


oorr 


rogatorieSfConsidered  that  the  defendant  had  clearedhiraself  of  the  tf^mot,  coo* 
alleged  oontempt,and  accordingly  made  an  orderfor  his  discharge,  prison  or 

Blackfordj  J.     It  is  contended  on  the  part  of  the   prosecutor,  SJIJJg^^^JIJ 
who  is  thf  judgment  creditor,  that  the  circuit  court  committed  an  iuseio  d^s 
error,  in  setting  aside  the  attachment  and  discharging  the  sheriff,  nrmnittiv» 
before  he  had  satisfied  the  execution,  which,  without  any  justifi*  J"*»  ""'esa 
cation,  he  had  failed  to  execute.     Tbeie  can  be  no  doubt  that,  aaiisi^ciion 
bad  the  circuit  court,  on  the  answer  to  interrogatories,  been  of  ment^er^ 
opinion  thai  the  comFplaint  of  the  proaectttor  was  well  founded,  uir. 
they  had  wit&drity  to  pmiish  the  sheriff  ior  the  contempt  by  fine 
or  imprisoamcBt.     Had  they  considered  their  officer  guilty  of 
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fittch  gross  mal-practice,  as  to  require  his  being  compelled  in  this 
summary  way  to  satisfy  the  judgment^  they  might,  for  the  con- 
tempt, have  committed  him  to  prison,  or  heavily  amerced  him; 
and  have  then  refused  to  discharge  him,  or  remit  the  fine,  until 
the.  judgment  wi^s  satisfied;  Rex  v.  The  Sheriff  of  Mtddlesear,  1 
H.  Bl.  543.  In  the  present  case,  the  court  seem  to  have  no 
doubt  of  their  authority  on  the  subject^  but  to  have  been  satis- 
fied from  the  answer  to  interrogatories,  that  the  sheriff  had  upon 
oath  purged  the  contempt;  and  they  accordingly  discharged  him 
from  the  attachment, 

4. 
MovGiN  v..  Cheney,  April  T.  1833,  1  HilPs  S.  Ca.  Rep.  145,  7. 
A  rule  '^^'^  was.  a  rule  against  the  sheriff  to  show  cause  why  he  had 

oj^inst  the  not  made,  and  paid  over  to  the  plaintiff,  the  money,  according  to 

for,  wiihin  Per  Cur^  O^Jfecdlj  J.  From  the  circumstances  already  sta- 
ble time  af  ted,  it  is  manifest  that  the  plaintiff  did  not  consider  the  sheriff  as 
foulu**^^  wilfully  in  default;  for  if  he  had,  he  would  have  proceeded  at 
least,  at  November,  1839,  to  have  fixed  the  contempt  by  rule  up- 
on him.  Instead  of  doing  so,  he  lies  by  for  tjiree  years,  and  then 
claims  that  an  attachment  should  be  awarded.  A  waiver  of  the 
contempt  on  the  part  of  the  plaintiff,  is  clearly  to  be  inferred.— 
According  to  the  case  of  The  King  v.  The  Sheriff  of  London,  1 
Taunt.  111.,  it  was  held,  that  a  rule  against  the  sheriff,  must  be 
moved  for  within  a  reasonable  time  after  his  default,  and  two 
terms  and  a  long  vacation  in  that  case  having  intervened,  the 
rule  was  dismissed.  The  rule  of  that  case  applies  in  this  state 
as  well  as  in  England.  Granting  attachments  against  sheriffs., 
is  very  much  a  matter  of  discretion,  and  as  far  as  practicable,  it 
is  desirable  to  have  sonic  rule  by  which  it  may  be  regulated. 

The  rule  ought  to  be  moved  for,  within  a  reasonable  time,  and 
I  know  no  better  limit  than  to  say,  it  ought  to  be  before  the^./a« 
has  lost  its  active  energy* 

6. 

RuNLETT  V.  Bell,  Aug.  T.  1831,  5  N.  Hamp.  Rep.  438. 
Per  Cur.     It  is  not  the  practice  in  this  state,  to  call  upon  a 
proctice  in  sheriff  by  a  rule,  in  any  case,  to  return  process.     The  only  rem- 
caiujwn  a  ^^y  ^^^w*^  among  us  for  any  negligence  of  a  sheriff  in  this  re- 
•hereby    spcct,  is  an  action. 

rule,  in  any 

case.  g 

Clarke  v.  Fojccropt,  May  T.  1830, 6  Greenlfc  Me.  Rep.  301. 
Maiol  P^  Cur.     Weston^  J.     It  has  never  been  our  practice  to  pro* 


SSHERIFF.~Of  Aif  potocr  to  hrtah  open  doon*  65 

cttA  by  aitaehmenl,  irttfa  or  ivithout  a  mk  to  lAow  cause,  against 
tbe  sheriT  for  not  returning  process,  mesne  or  final;  although 
the  common  lav  would  nulhoriaf  such  a  proceeding.  Parties 
injured  are  left  to  their  civil  remedies  ;  and  these  thej  may  pro- 
necate  or  waire  at  pleasvre« 


VIL  OF  HIS  POW£R  TO  BREAK  OPEN  DOORS. 

1. 
Tbc  SraTt  r.  Tbackam  avd  Matsoit,  17M»1  Bay's  S.C.  Rep. 

p.  358-  A  diefW 

The  court  were  of  opinion,  that  if  a  sheriff  can  get  peaceably  adminioa 
info  the  outer  door  of  a  house,  he  may  break  open  inner  doors,  5?^^^/^^ 
•r  other  places,  to  reduce  the  property  into  his  possession.  Mtcrdoor, 

*      "^       ^  may  break 

open  inner 
2.  doers,  Co 

HAoaaaTY  y.  Wt lb^r,  May  T- 1819, 16  Johns.  N.  Y.  Rep.  287.  "^^^^^^^ 

Per  Cftr.     SpenuTj  C.  /.    There  can  be  no  doubt,  that  ihe  ^JJ'^^V-^ 
sheriff  had  authority  to  break  open  the{store,and  seize  the  goods,  openawam 
The  privilege  which  the  law  allows  to  a  man^s  habitation,  and  ^b!l!^n*^^ 
which  precludes  the  sheriff  from  entering,  unless  the  outer  door  onnered  to 
be  open,  either  to  arrest  the  party,  or  to  take  hts  goods  on  exe<  lineimnaa^ 
Ctttion,  does  not  extentt  to  a  store  or  barn,  disconnected  from  the  ^"?  h^Wnf 
dwelling  house,  and  forming  no  part  of  the  curtilage;  1  Sid.  penecabio 
186;  I  Keb.  689;  6.  S.  C.  f^^;?^ 

The  authority  which  the  law  allows  to  the  sheriff  to  break  •!'<^^r<;f 

1  m      %      11*       I  1  thedwel 

open  a  store  not  annexed  to,  or  part  of  a  dwelling  house,  a  barn,  Unghousa, 
or  ware  house^  and  Inner  doors  of  a  dwelling  house,  after  he  JJ^^^™^ 
has  obtained  peaceable  admission  into  the  outer  door,  and  trunks,  iniDla,&c. 
shows  that  the  power  is  given,  in  order  that  the  writ  may  be  well 
served,  by  breaking  open  such  things. 

8. 

The  State  v.  Smith,  Nov.  T.  1818,  1  N.  H.  Rep.  346. 
JPtr  Cmr.     Wottihwry^  /.    There  is  some  contradiction  in  the  An  oftcer« 
ancient  authorities  as  to  the  point,  whether  a  sheriff  can  break  r^ofMr? 
the  doors  of  a  dwellinff-house.  to  serve  a   process  for  a  breach  if«*.pn> 

i.ft  __,*.'  '^,,  ,,      cess  111  any 

of  the  peace*    But  the  principle  seems  never  to  have  been  opubt-  criminal  pro 
cd,  that  where  a  public  offence  has  been  actually  committed,  ^^'{|]^'^^ 
any  proceeding  in  the  name  of  the  public   for  tta  punishment,  demand 
shall  not  be  delayed  by  the  privilege,  that  every  man's  house 'is  loopen  t?o 
his  castle.     Some  of  the  cases,  supposed  to  be  exceptions,  are  ^"^  ^^^ 
those,  where  no  crime  had  been  perpetrated;  and  the  doctrine  ht^ybtm^ 
you  VIIL  9 


'.^tt 


•ndiwniayij  occasionally  laid  down  as  to  felonies  alone,  wUbnnt  p'^tticii-' 
th«  m«ht  M  lariziDg  breaches  of  the  peace*.  But  it  is  well  explainpd  try 
7^yV^^  East,  1  East\i€.  Lw  324i  €>  5ys.  fi8,.that  thia  peiTilege  extends 
B4i>fnrtber  than  ck  against  a^rrests-upon  process  in  civil  suiis-— * 
For  when  a  felony  has  been  committed,  or  dangerous  woun  *s 
given,-or  even  wlwre  a  minister  of  justice  comes  armed  with 
procwsj  founded  on  a  breach  of  the  peace,  the  party's  own  house 
is  nossfnctuary  for  bim;  but  thedoors  way  fee  forceJafter  the  no- 
tification, demand  and  refusal,  after  mentioned.  In  respect  to  the 
other  point;  as  civil  process  can  be  executed  in  the  night  as  well 
fSwifae^day,  no  ground  exists  for  a  more  rigorous  rule  of  con- 
struction in  relation  to  criminal  process ;  and  in  1  East,  C.  L. 
324,  c.  &^«  88,  it  is  well  observed,  that  such  process  may  be  ex- 
ecuted, *^  at ''night  as  well  as  by  day ;  and,  therefore,  kilting  tb*^ 
bailiff  cr  other  officer^  on  pretence  of  his  coming  at  an  unsear* 
sonable  hour,  woidd  be  murder.^' 


VIII.  OF  THE  BONDS  GIVEN  TO  THE  SHERIFF, 

r. 

GxEENwooD  v.  The  Ex'is  or  Cdinsocc,  Oct.  T.  ITSPK- 

t^nfhir  '^^  ^^^^^  ^'**  ^^  opinion,  that  a  bond  given  to  the  sheriff,  By 
IffioiiHiema  purchaser  in  this  rase,  to  indemnify  him  for  not  returning  »o 
B^^eturn^^'^^c^^^^^v  ^^^  votd  in  law,  as  it  was  evidently  fpven  to  ths- 
inSAFiezt   sheriff  to 'induce  him  to  omit  doing  his  duty. 

Toid  at  cnmr 

noB  b  v.t  2* 


Love  r.  Pachek,  xr  ai*.  Not.  T.  1810,  7  Johns.  N.  Y.  Rep, 

p.  159. 
lolndemnl^     This  was  an  action  of  debt  on   a  bond  conditioned  to  indem- 
fyathtriir  nify  the  plaintiff  against  all  costs  amPdamages^  that  shall  or  may 
bgtop^   arise  against  him,  on  account  of  hi»  not  taking  N.  Palmer  to 

*  An  officer  haTinf  le^lpreeett  agaiBtt  tb«  food*  of-  aaei  «iay  aiilfr  tha  atora  af 
a  third  pcraon,  wbara  tha  goods  ara,  for  tha  parpata  of  asaeutinf  a«cb  procaaa,  aad 
Biayaren  break- opan  doora^  if  rafiiaad  adimtiaBoaoiB  raqiKat;Fuilejrti>B  t.  Mtck|  t 
Aik.  Rep.  4  !& 

t  But  a  bond  at  eamtnon  law,  to  tha  aherifT,  conditioBed  that  the  party  wtU  re* 
msia  a  trda  and  faithful  priaoner,  ia  good;  Doler.  Balf,  2  Johna.  Caa.  fS9.  A 
boLd  taken  by  tha  ahoriff)  to  induoe  alesa  rigeroua  eoolinaaent,  («a »  bo^d  lo  par* 
aMttba  pnaoncr  COfo  at  laraa  within  tha  walla  of  Iha  prtaon,}  if  tha  Indutgenoa  ba* 
attch  aa  he  may  grant  eaoaiatantly  with  bia  duty,  ia  not  a  bond  for  caaa  and  f4?or|: 
ibid.  A  bond  lo  indemnify  the  aheriff  againat  as  aacapa  draady  aofTarad,  ia  sood^ 
Giren  ▼.  Drigga,  1  Caina'a  Rap.  460. 


*   ^ 
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prHion,  on  aceotint  «nd  by  virtue  of  a  ca.  sa.  which  the  plaintiff  «"*JJ'^*^* 
iiad  in  his  hands.  ^^om  ]id 

Per  Cur.    It  is  apparent,  that  the  bond,  in  this  case,  was  ta- ^{jj*^*** 
'ken  as  an  indemnity  for  an  escape,  then   in  contemplation,  and  bond lo in 
not  for  an  cfscap3  which  had  previously  happened.     The  plain*  agalnsisii 
tiff  had  the  prisoner,  and  the  ca.  ha,  in  his  possession  when  he  o»c»p»  «hi« 
took  the  bond,  and  H  was  given  for  the  deltyerancc  of  the  pris-  piaikn. 
oner  from  custody.  It  wa«'aeeording1y'Void;iii^law,for  the  party 
was  not  bailable* 


IX.  OF  THE  OLD  AND  NEW  SHERIFF. 

Puftt's  LctscK  y.  Duval,  Jnne  T.  1830^  5tHar.  &  Johns.  MiL 
Rep.  69,  77.    S.  P.   F  wsle   v.   Ravburg,  et  al.  4 
Hamm.  Rep.  56;  Thk  State  v.  Robeets,  et  al.  7  Halst, 
Rep.  ]14:  Fergusom.v..  Lee,  j9  Wend.  Rep.  260. 
Per  Car.     Dorsty^J.    .The   auXhorllies  .dearly  establish  the^htriir«is 
position,  tbat.if. a  sheriff,  upon  ajEeri/acicv,  seize  goods,  and  **y'*P*i'^f 
return  that  they  remain  on  hand  pro  dcfectu  empiorumy  <ind  he  be  £i  ;ind  le 
nemo ved,  jet  Jie,  and  npt  the  new  sheriff^  is  to  proceed  in  the  ex-  IJIJ^^'and" 
eculion;  for  an  execution  being  an  entire  thing,  he  who  begins  it  irMstooiof 
iBttSt  end  it;  Dalton's  Sheriff,  19  Clerk  v.  Withers,  1  Salk.  323  ;  'ilIfjTioihi. 
Ab.  tit.  Shiriff,  (J.)  161,  ^^^P 

„  .  • eetd  in  ihj 

CXCCUUOflU 
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VL  OF  THE  MARINERS,  p.  92. 
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I.  OF  THE  OWNERS  OF  SHIPS. 

^XBT  T.  The  Fkakkliit,  I»«.  Co.  8  Pick.  Mass.  Rep.  86.      .  ^™^ 
Ptr  Cur.    PaHctTt  C.  J.    We  do  not  find  that  a  bill  of  sale  or  mJ.  w  writ 
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ten  imtni    other  iDstrttBkent  in  writineor  under  teaL  is  esttntinl  to  tlie 

AceeManr    transfer  of  a  ship,  more  than  of  any  other  chattel.    Such  a  do^ 

wo^ny  in  ^0^^^  ^^1  ^  required  in  the  admiralty  courts^  but  we  are  not 

atiiip.       aware  that  the  principle   baa  been  tatrodoced  in  the  common 

hw.    The  casea  of  Lamb  n  Durante  18  Mass.  Rep.54;  Taggard 

T.  Loring^  16  Masa.  Rep.  336,  eatabliah  a  contrary  doctrine. — 

We  think  a  bargahi,  a  consideration  paid,  and  a  delirery,  vill 

pass  the  property  from  one  to  another  in  a  ahip  or  Teasel.     In* 

conveniences  may  arise  in  foreign  countrie a,  and  in  the  custom* 

house,  from  want  of  a  bill  of  sale,  but  the  transfer  is  good  be* 

tween  the  partxea. 


WeiTDoyES,  CT  Ai*.  T.  RoGEBooM,  NoT.  T.  I8I0|  7  Johns.  N. 

y.  Rep.  308. 
The  proper      ^^^  ^^urt  held,  that  a  bill  of  sale  ia  not  essential  by  the  law 
ly^nJJ^ry  ^^  ^^^  United  States  to  a  transfer  of  pioperty  in  a  Teasel,  but  it 
asanyoth   pa sses  by  delivery  like  any   other  chattel.     The  law  which  re- 
quires the  register  to  be  inserted  in  the  bill  of  sale   on  every 
transfer  of  a  vessel,  affects  only  itf  character  and  privilges  as  an 
American  vessel ;  See   Duncanson  t.   M^Clure,  4  Dall.  314 ; 
Murgetroud  v.  M^Clure,  4  Dall.  342. 

3. 

The  Pees't  &c.  or  the  Poetlawd  Bans  t.  Stact^  ct  al* 

Nov.  T.  1808,  4  Mass.  Rep.  661.    S.  P.  LEOEAmn  t. 

HuNTiNGTQH  16  Mass^  Rcp.  298;  Putm an  t.  Dutch,  8 

ib.  287;  Bajdlam  t.  Tuckeb   1  Pick.  Maas.  Rep.  396; 

P^^^^^^^^  Wheeler  t.  Sumnse,4  Mason's  Rep.  183. 

mitttbaiak     ReplcTin  of  the  schooner  Ann  and  her  cargo.     It  appeared 

as  the  arriT  that  the  M'LIenlana  were  bdebted  in  a  Tery  large  aum  to  the 

Mi^lT'''^'  plaintiffs,  that  they  by  a  bill  of  sale,  assigned  the  achooner  and 

known.'*     her  cargo  to  them.    The  schooner  was  loading  in  Cfaarieatown, 

*  8oo  Keot'a  Comm..  Vol.  3»  132,  wli«r«  it  b  ttaUd  oa  a  fuU  t%iSitm  of  ih«  OMta 
Jelivery  of  poMetmon  li  raqoitUo  to  oiftko  the  UHo  of  the,  pturcheMV  perfect  \  fer  if 
the  eeller  remeiae  in  poeeeiitoB  and  sete  as  oimer,  and  the  eeUer  »boul4  hecena 
bankrupt^  the  properlj  waokl  he  liable  to  hie  «rediteii,  and  in  eome  eaeee.  eleo,  to 
judgment  creditofe  on  ezeeution.  And  the  tame  rale  ezifte  in  the  case  of  a  morl* 
gage  of  a  thip.  But  if  the  ship  be  abrdad,  or  at  sea,  the  delircrj  of  the  noni* 
ments  of  title,  will  be  siifi&eieat,  if  the  ho jer  take  peesefsian  within  a  leasenabla 
time  sAer  her  arriTal  ia  part  It  ie,  howeYsr,  a  gaaarel  mle,  that  the  ahartrrar 
and  not  the  ciiarlered  part  j  is  eonsidered  the  owner;  WeeUrdale  t.  Dale,  7  T.  R 
306;  Jackson  r.. Vernon.  1  Hen.  Black.  114;  Tinkler  t.  Walpole,  U  East,  ftsT 
Stringer  t.  Marraj,  2  B.  ic  A.  £48.  And  the  registry  of  a  ahip  is  not  eonelOMf  a  to 
show  the  intemtof  the  partiv^  ibid.  Cooper  t.  Baath,  4  Tatt««  Rep.9Mi  Fi 
▼•  Hapfcias,  2  Tavn.  Rep.  S, 


■--■»_    I 
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vbao  the  bill  of  gale  was  executed^  and  on  her  arrtvi^l  ia  Matsa- 
cheaetts  she  was  attached  by.  the  defendants,  creditors  oi  the 
M'Lellenlant. 

Parsons^  C  J,  That  a  bona  fide  conveyance  by  deed^  of  a  ves- 
sel and  cargo,  which  at  the  time  of  conveyance  was  abroad^  is 
valid  against  credits,  if  the  vendee  takes  possession  without  de« 

lay,  upon  the  return  of  the  vessel.     Here  tbc*re  was  no  delay,  • 
and  judgment  must  be  rendered  ifix  the  plaintiff* 

Baplam  v.  Tvckee,  March  T.  18S3,  1  Pick.  Mass.  Rep.  389; 
Bartlctt  v.  Wix^liascs,  1  ifo.  258;  Putnam  v.  Dutch, 
8  Ma^s.  Rep.  287;  Lamb,  et  al.  v.  Dor  ant,  12  ib.  64; 
PoRTL  AKD  Bakk  V.  Stubbs,  6  ib.  422« 
WUdtj  J.  held,  that  ivhere  a  ship  at  sea  was  mortgaged,  the  Bottharuia 
mortgagee  mu>t  take  possession  in  the  same   manner  as  if  the  iy'JT*'* 
transfer  was  by  a  bill  of  sale,  that  is  to  say,  he  must  take  pos-  mon^s^r; 


'*<•« 


tession  in  a  reasonable  time  afler  her  return,  otherwise  his  title  t^in  ^^ 
will  not  prevail  acrainst  creditors.  But  where  by  the  terms  of  ••^«»*ii»f 
the  conveyance,  the  vendee  is  not  to  have  possession,  until  the 
performance  or  non  perfbrmaoce  of  a  certain  condition,  there 
the  vendor  continuing  in  possession,  is  no  evidence  of  fraud,  be- 
cause  it  is  consistent  with  the  trust  appearing  on  the  face  of  the 
deed,and  is  not  to  be  presumed  to  give  a  false  credit  to  the  vendor; 
See  3  Cow.  Rep.  189,  note. 

6. 

Jot,  bt  al.  v.  Sears,  Oct.  T.  1829,  9  Pick.  Mass.  Rep«4.     S. 
P.  Potnam   V.Dutch,  8  Mass.   Rep.^287;  Pubtland 
Bank,  v.  Stacy,  4  ib.  661 ;  Buffington  v.  Cuktis,  15 
ib.  628;  Baplam  v.  Tuckfb,  1  Pick.  Rep.  389. 
Repl'evtn  for  the  schooner  Heiakl.  Ardtbaja 

The  facts  appeared  to  be  these.    On  the  11th  of  Aug.  1^28,  j,^j^^^?h« 
Iiovell,  who  owned  one  eighth  of  theschooner,  executed  a  bill  thenher* 
of  sale. to  Joy,  the   plaintiff.  .  The  vessel  belonged  to  Hyannis,  delay  in  ta 
in  Barnstable,  and  was  at  sea  w*hen  the  bill  of  sale  was  execu-  ^*!!5  P?^ 

'  uon  or  not. 

ted«  She  arrived  at  H}'annts  on  the  22d  of  August,  following, 
and  sailed  on  the  twenty-ninth  of  the  same  month,  on  a  new  voy* 
age^  to  Maine,  and  returned  with  a  cargo  of  lumber  to  Hyannis, 
Sept.  16;  and  on  the  next  day  was  attached  by  the  defendant  in 
a  suit  agsinst  Lovell.  The  plaintiff,,  who  resided  at  Nanf uclret, 
came  to  Hyannis  by  the  first  packet,  after  he  heard  of  the  arri- 
Tal  of  thjs  vessel,  and  filed  his  bill  of  sale,  in  the  collector's  of* 
fice  aad  replevied  her* 
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Per  Cur.  Parker^  C.  J.  At  the  time  of  the  execution  of  the 
l>iU  of  sale,  the  vessel  was  at  sea,  being  on  axoasting  voyage 
from  Hjannis  to  one  of  the  southern  ports.  A  delivery,  there- 
fore, of  the  vessel  could  not  be  made  when  the' bill  of  sale  was 
executed,  but  by  the  principles  of  marine  law,  well  known  and 
adopted  by  the  common  law,  the  properly  passed  by  the  execu- 
tton  and  delivery  of  the  bill  of  sale,  subject,  however,  to  be  de- 
feated, if  after  the  arrival  of  the  vessel  at  her  home  port,  there 
should  be  such  a  delay  in  taking  possession  by  the  vendee,  as 
should  indicate  a  fraudulent  intention  in  the  transfer;  and 
where  the  delay  and,  negligence  are  gross,  they  will  of  tfaenfr* 
^  selves  defeat  the  conveyance  against  any  sul)sequent  purchaser 
or  attaching  creditor.  This  delay  or  negligence  must  be  judg- 
ed of  by  the  jury.  The  plaintiff  is  entitled  to  the  possession  of 
the  property  in  the  vessel  which  he  purchased. 

6. 

Theewner        Walter  v.  Brewer,  March  T.  1814, 11  Mass.  Rep.  99. 
ianoi  ihbto      Assumpsit  against  the  owner  of  the  ship  Laura. 
a«ttinc^con       ^^^  Buckam  put  on  board  the  ship  on  freight,  certain  skins  to 
•dnctofth*  be  transported  to  Boston.     The  bill  of  laciin&c  was  8i£[ned  by  the 

OMUttr  III  ta  o  ca  ^ 

iKiiiacuod«   master,  and  assigned  to  the  plaintiflT,     The  skins  were  embezzled 
«tt  boird.    jjy  ^j^^  master,  and  never  arrived  at  Boston.     The  defendant  was 
on  board  the  vessel. 

The  judge  charged  the  jury  that  although  the  owners  of  ships 
were  generally  liable  for  the  contracts  of  their  masters  abroad, 
touching  the  ship  on  the  voyage,  yet  as  the  owner  in  this  instance 
ted  himself  gone  in  the  ship,  for  the  purpose  of  procuring  acar^ 
^o,  and  as  the  ship  was  put  up  to  freight,  and  as  the  defendant 
M'as  not  consulted  respecting  the  shipment,  nor  the  persons  who 
attended  to  his  business  in  his  absence,  but  were  taken  on  board 
without  his  knowledge,  be  was  not  accountable  originally  for  the 
\  safe  transportation  and  delivery  of  the  goods;  but  that  if  the  jury 

believed  that  the  defendant  knew,  before  his  ship  sailed   from 
I  Monte -Video,  that  these  bales  had  been  taken  on  board  by  the 

fnaster,  he  must  be  considered  as  having  adopted  the  act  of  the 
master,  and  as  having  consented  thereto,  and  so  would  be  ac* 
•countable. 

Verdict  for  plaintiff. 

Per  Car.    Parker^  J.     The  court  in   this  case  is  of  opinion, 
I  that  the  direction  given  at  the  trial,  which  considers  the  owner 

f  <»f  the  ship  not  liable  for  goods  clandestinely  taken  on  board  by 

the  master,  the  owner  being  present,  and  having  the  management 
«f  the  voyage  himself,  or  when  accidentally  absent,  having  an 
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tg;ent'with  whom  he  entrusts  tha(  busuiess,  leaving  nothmg  t^ 
the  master  but  the  care  of  directing  the  sailing  of  the  ship  htf- 
self-'-and  especially,  when  the  ship  is  no!  a  freighting  ship,  aivJ 
when  the  shipper  might  have  known  the  limited  authority  of  the 
mast€r,was  right.  'And  irf  seems  to  be  reasonable  as  well  aslaw- 
ful,  that  the  shipper  of  goods,  who  deals  altogether  with  the  mas* 
ter,  expecting  to  avail  himself  of  his  privilege,  and  knowing  that 
the  owner  intended  to  load  the  vessel  himself,  should  not  have 
recourse  to  the  owner  in  case  of  embezzlement;  and  in  such  case 
the  shipper  trusts  to  the  master  alone,  and  the  owner  may  be  ut- 
terly ignorant,  that  the  property  is  on  board,  for  which  he  is  t9 
be  made  liable. 

We  cannot  think,  that,  when  a  merchant  sends  his  ship  abroad 
with  a  supercargo,  which  is  often  the  case,  and  with  no  expect- 
ation or  design  of  taking  freight,  a  foreign  shipper  of  goods  may 
make  a  bargain  with  the  master,  and  at  the  same  time  avail  him- 
self of  the  general  liability  of  the  owner,  to  secure  him  from  the 
misconduct  of  the  master.  Such  a  principle  would  be  mischiev- 
ous to  ship  owners,  and  be  productive  of  frauds,  by  holding  out 
temptations  to  treat  with  the  master  for  less  than  the  ordinary 
freight,  to  the  prejudice  of  the  ship  owner,  who  w^uld  receive  no^ 
consideration  for  the  risk  he  incurs. 

The  court  also  thinks  with  the  judge  who  trietl  the  cause, 
That  If  the  ship  owner,  under  such  circumstances,  assents  to,  and 
adopts  the  act  of  the  master,  he  may  be  accountable  in  the  case 
of  embezzlement,  notwithstanding  the  contract  was  made  with 
the  master  alone  ;  because  he  appoints  the  master,  and  a  degree 
of  credit  is  given  to  him  by  his  appearance  in  a  situation  of  to 
much  trust;  and  the  shipowner  may  then  be  consi^lered  as  giv- 
ing permission  to  the  master  to  take  the  freight' on  hi^  own  ac-^ 
count,  without  denying  his  own  responsibility  for  the  safe  deliv- 
ery of  the  goods.  But  the  jury  ought  to  have  been  instructed  to 
inquire  whether  he  knew  the  goods  were  received  on  board  wp^ 
on  freight  «r  not.  And  for  this  omission  we  must  grant  a  new 
triak 

PoTWArf  T*  Wood,  Nov.  T.  1807,  3  Mass.  Rep.  481.  a  d  ba 

Parksr^J*  It  is  the  duty  of  the  owner  of  a  ship, when  he  charters  owner  dfs 
her,  or  puts  her  up  for  freight,  to  see  that  she  is  in  a  suitable  con-  jJ^J!,'JIJJ*„ 
dition  to  transport  her  cargo  in  safety,  and  he  is  to  keep  her  in  agoodcnn 
that  condition,  unless  prevented  by  the  perils  of  the  sea,  or  un-  ihe*|,"inei 
avoidable  accident.     If  the  goods  are  lost  by  reason  of  any  defect  P^  ««|^«"w 
io  the  vessel,  whether  latent  or  visible,  known  or  unknown^  the  eiwrterpsr 
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^*^rra»^  ^^"^^'^  ^'  aniwenible  to  the  freigbter,  upon  Ibe  principle^  that  ht 

ftsineon     tacitly  Contracts  that  his  vessel  shall  be  fit  for  the  use  for  which 

frdghmcm  ^*  ^^^^  employs  her.     This  principle  governs  not  only  in  char^ 

'  ter  parties,  and  in  policies  of  insurance;  but  it  is  equally,  applier 

ble  in  contracts  of  affreightment.     Abbot  on  Shipping,  14& 


IL  OF  PART  OWNERS. 


1. 

•        - 

3  Kent's  Com.  p.  154 ;  Scottin  t.  Stanlet,  1  Dall.  Pienn.  Rap, 
129;  U.  S.  I5S.  Co.  v.  Scott,  1  Johns.  Rei>.  106  ;  Jack- 
son V.  RoBiNsoif,  3, Mason's  Rep.  138, 
Partowners      j;)^  cases  recognise  ihe  clear  and  settled  distinction  between 

*     of  sbips  are  ^  »  •    •    i     * '   *. 

unanu  iu  part  owners  and  partners.  Fart  ownersnip  is  but  a  tenancy  m  com- 
commor,*  j^q^^  gnj  ^  person  who  has  only  a  part  interest  in  a  ship,  is  gen- 
erally a  part  owner,  and  not  a  partner-  As  a  part  owner,  he'ha8> 
only  a  disposing  power  over  bis  own  interest  in  the  ship,  and  he 
can  convey  no  greater  title.  But  there  may  be  a  partnership  aa 
well  as  a  co -tenancy,  in  a  vessel;  and  in  that  ca^e  one  part  own- 
er in  the  character  of  partner,  may  sell. the  whole  vessel.  When 
a  person  is  to  be  considered  as  a  partner,  or  a  part  owner  in  a 
ship,  depends  upon  circumstances;  the  latter  is  the  general  rela- 
tion between  ship  owners,  and  the  partnership  between  ownera 
is  the  exception,  and  must  be  specially  shown. 

2. 

Jackson  t.  Robikson,  kt  al.  June  T.  1822,  3  Mas  U.  S.Rep, 

138;  Thompson  v.  Snow,  4  Oreenl.  Rep.  264. 

AndtlM         Robinson  and  another  owned  a  ship  in  certain   proportiona, 

•ppiyTo**   "^^  ^^^y  purchased  a  cargo  in  the  same  proportion  as  their  rights 

tlMCftifow    in  the  ship.     The  cargo  was  purchased  by  a  common  agent  fof 

all  the  owners. 

Per  Cur.  Story ^  J.  The  question  presented  for  consideration 
ia,  whether  the  ship  owners  are  to  be  deemed  partners  as  to  the 
cargo  or  tenants  in  common,  only  in  the  same  proportions  which 
they  held  in  the  ship.  It  does  not  by  any  means  follow,  because 
the  purchase  was  made  for  the  account  of  all,  or  the  shipment 

*And  «ach  hftt  a  diMinct  iqtcrent  in  the  whole,  tbongh  ithe  andivided,  and  on  his 
death  it  goee  to  hb  reprefentatiTe.  And  one  part  owner  may  hind  the  otiitr  for 
neeotpary  repairs;  Wrij^ht  r.  Htmter,  1  Eat^i  Rep.  Ca.  AimI  ae  to  how  hr  odo 
part  owner  ma/  bind  tho  •>Lhar  bj  insaranco,  aeo  French  t.  B4ckhooee«  S  norr. 
27t7.  Part  owners  make  but  one  owner,  and  roant  ane  jointly,  or  the  non-joinder 
mayjbe  pleaded;  Sanda  v.  Childa,  Silk.  Rep.  31.  800  alao,  Mix  T.  Robertf»  IS 
Eaii  Rep.  89;  Weal  v.  King,  ib.  46S. 
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wti  maiie  in  the  names  of  all,  tiiat  this  constitnted  them  partners 
in  the  sense  of  a  joint  interest  They  might  authorise  a  common 
agent  to  purchase  or  ship  goods  for  them  according  to  their  seT« 
ersl  and  separate  interests  without  invoWing  themseWes  in  a 
joint  partnership  responsibility.  In  my  judgment  there  was  no 
community  of  interest  in  the  cargo  as  partners. 


3. 

ScHCftieoirY  bt  kh.  r.  Loivns,  Not.  T.  1810^  T  Johns  N«  Y. 

Rep.  311. 

Assumpsit  for  supplies  furnished  the  ship  Eleanor^  against  the  Takinc « 
defendants  as  owners.     The  articles  were  furnished  by  order  of  partowaar 
Townsend,  one  of  the  owners,  who  gave  his  note  for  the  amount,  J^J^tJ*"*! 
and  the   plaiatifi  gare  him  a  receipt  in  full.     Townsend  died  fail  doMooi 
and  the  note  was  not  paid.     It  was  contended,  the  defendants  i^uiciv 
were  discharged  by  the  acts  of  the  plaintiff,  by  entering  the  ere-  ^^^^  ^ 
dit  in  their  books  to  Townsend,  and  taking  his  note.  ' 

Per  Cur.  The  defendants  were  liable  as  owners,  and  the 
plaintiffs  have  done  nothing  to  discharge  them-  The  taking  of 
the  note  of  Townsend,  and  giving  a  receipt  in  full,  is  no  extin- 
guishment of  the  original  debt,  unless  the  note  was  ptfid.  There 
IS  no  eridence  that  the  plaintiffs  knew  that  the  other  defendants 
were  part  owners. 


SeoTTiir  T.  Stavlvt,  June  T.  1785, 1  Dal).  Penn.  Rep.  129. 
S.  P.  Chafman  t.  Dubaht,  10  Mass.  Rep.  47 ;   Mul» 
noK  T%  WuxTLOCK,  1  Cowcu^s  Rep.  290;  Cbeetee  t. 
Smith,  15  John*.  Rep.  278. 
The  court,  SAippen^  Prts.  held,  that  In  regard  to  the  repairs  <>f  ^^^f*iu^. 
a  ship,  or  furnishing  her  with  supplies  necessary  for  her  employ*  bieforr« 
ment,  by  order  of  one  part  owner,  renders  the  others  liable  to  be  £*by  aw^ 
sued  for  the  price  of  them,  unless  there  be  an  express  provision  »' 
exempting  them  from  liability.     And  when  the  supplies  are  fur* 
Dished  by  the  direction  of  the  stripes  husband,  all  the  owners  are 
liable.     Bdt  whether  taking  a  note  of  one  of  the  part  owners  for 
the  repairs,  exonerates  the  others,  hss  not  been  satisfactorily  es- 
tablished.    In  Chapman  v.  Durant,  the  court  held,  that  receiving 
the  note  of  n  part  owner  which  had  not  been  paid,  discharged 
the  other  owners,  but  a  contrary  doctrine  was  held  in  MulUon 
T.  Whitlock^  1  Cow.  Rep.  290. 
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0. 

^  Meebilx.  t.  Bartlett,  Nov.  T.  1827,  6  Pick.  Mass,  Rep.  4C 
buiMaship*     Cztie  against  the  sheriff  for  not  applying  the   proceeds  of  an' 
jjjjj^jjj^  executfon  in  favor  of  the  plaiatiff,  against  one  Edwards. 
proporikftiM      It  appeared  that   Merrtir  %iras  to  build  a  vessel  for  Edwards 
ranM  more  ^°^  Sergeant,  who  Were   to   furnish  materials,   Edwards  one 
ihmn  biapor  fourth  and  Serfi:eant  three   fourths.      Edwards  was  the  eeneral 
nniitnon    agent  to  make  contracts,  and  after  making  various  contrncts, 
J^l^^w*  onefourth  of  which  was  on  his  own  account,  he   became  insol- 
vent^ iarg#>]r  indebtml  to  Sergeant  for  advances  beyond  his  pro-* 
portion  in  building^^the  vesseh^    The  plaintiff  attached  the  vessel 
tinfinishedyin  a  suit  against  Edwards  alone;  and  afterwards  Ser- 
geant attached  the  vessel  forthe  d^bt  due  him  by  Edwards. — 
Both  recovered  judgment,  and  the  defendant,  at  the  request  of 
Sergeant,  sold  the  interest  of  Edwards,  and  appUed  the  proceeds 
to  bis  own  execution  instead  of  the  plaintiff's. 

Per  Cur.  Parker ^  0.  J.  According  to  the  agreement  between 
Edwards  and  Sergeant,  they  were  tenants  in  common  of  the^ 
shii),  in  proportion  to  three  fourths  to  Seageant  and  one  fourth 
to  Edwards.  For  all  which  Sergeant  advanced  towards  the  share 
of  Edwards,, he  was  bis  creditor,  and  he  had  only  the  same  right 
as  other  creditors  to  attach  his  interest  in  the  ship.  One  tenant 
in  common  of  a^ chattel  cannot  acquire  title  to  the  whole  chattel 
merely  by  becoming  creditor  of  his  fellow.  He  mny  attach  like 
other  creditors.  The  plaintiff  in  this  suit,  having  made  the  first 
attachment,  has  a  right  to  the  proceeds  of  the  sale  of  the  vessel 
on  execution,  and  the  sheriff,  having  neglectedto  satisfy  his  ex^ 
ecQtton,  th^  action  is  maintained. 


III.   DUTY  OF  OWNBRSt 

1. 


PtTTKAK  T.  Wood,  Nov.  T*  1807, 3  Mass.  Rep.  481;  Eimbalc 
V.  TucKEB,  10  ib.  192;  Bell  v.  Read,  4  Binney's  Rep; 
TheTeml  P-  1*7. 

^^^eil*  ^^^  CW^-  P<^rker^  J.  It  is  the  duty  of  the  owner  of  a  ship,, 
ditionto  when  he  charters  her,  or  puts  her  up  to  freight,  to  see  that  she 
tb«ciir(o.  is  in  a  suitable  condition  to  transport  her  cargo  in  safety,  and  he 
is  to  keep  her  in  that  condition,  unless  prevented  by  the  perils 
of  the  sea  or  unavoidable  accident.  This  principle  governs  not 
only  in  charter  parties,  and  in  policies  of  insurance,  but  is  equal- 
ly applicable  to  contracts  of  affreightment. 
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-SxLVA  V.  Low,  Oct.  T.  1799, 1  Johns.  Ctt.  134.    S.  P.  Cliatk- 
LAND  ▼.  Union  Ins.  Co.  8  Mass.  Rep.  308. 

V&r  Radcliff^J.     Every  contract  of  insurance  implies  a  war-  i^hedwiih 
'Tanty,  not  only  that  the  vessel  is  sea-worthy,  but  that  she  shall  •■^Jjj*^? 
be  duly  equipped,  and  inanned  with  a  sufficient  number  of  sea-joMOtlM. 
men  of  competent  skill  and  ability  to  perfprm  the  voyage  in* 
sured. 

Per  Kent^  J.    The  question  is,  whether  the  vessel  was  com- 
pletely equipped  for  the  voyage  insured.      This  competency 
.must  not  only  consist  in  a  sound  vessel,  but  in  every  thing  re- 
rquisite  for  the  voyage;  in  a  master  of  due  skill,  and  in  a  sufficient 
ftCrew. 

IV.  LIABILITIES  OF  OWNERS. 

!• 

"ScoTTiN  V.  Stanley,  ct  al.  June  T.  1785,  1  Dall.  Penn.  Rep. 

p.  129. 

One  Taylor  had  a  vessel  on  the  stocks,  and  contracted  with  Kot  onl^ 
tlifTerent  workmen  for  work  upon  her.     When  the  ship  was  some-  hwbfti&' 
what  advanced,  he  sold  one  half  of  her  to  Stanley,  the  defend-  ^\^^  ^^ 
ant.     The  ship  was  finished,  and  on  her  first  voyage  Taylor  fail*  ofa»hipai« 
cd.     And  the  plaintiff,  one  of  the  painters  of  the  vessel,  brought  JjJjJStdoIw 
this  action  against  Stanley  and  the  other  owners,  '  totbetbip* 

Shippen^  Pres,  instructed  the  jury,  that  as  the  work  was  per- 
formed after  the  defendants  had  become  owners,  and  appeared 
avowedly  so,  it  was  certainly  one  on  their  credit;  and  not  only 
the  ship's  husband,  but  all  the  real  owners  at  the  time  of  the 
work  done,  were  liable. 

2. 

finssT  V.  DoNAXDSON,  4  DalL  Peon.  Rep.  306  ;  Talbott  v. 

Three  Briggs,  1  ib.  95. 
The  court  held,  that  the  owner  of  a  vessel  is  liable  in  dam-  The  owner 
ages,  for  an  injury  occasioned  to  another  vessel,  by  the   negli-  « J^IJSJJj 
gence  and  unskilful  management  of  the  captain  or  hands  on  ^<^  i|i^ ^^fp* 
bqard,  and  the  compensation  must  be  equivalent.     See  Dies,  </ ^'oclcasion 
al.  V.  The  owners  of  the  Revenge,  3  Wash.  C.  C.  Rep.  262.         ^^  ^^^ 

{lenee  or  un 
*Tho  owmr  of  a  ship  {•  oa!y  prima  faieU  liable,  aod  if  he  can  show  the  credit  skilful  man 

was  not  fivon  to  hun^  but  to  the  charterer,  captain,  &c.  he  is  not  liable ;  Cox.  et  aL  ^^^^  ^ 

V.  Reid«  e<  aZ.  J  C.  &  P.  &^.    But  giving  crcdtt  to  an  agent  will  not  discharge  tbo  ^^ 

thip  owner;  Robineon  v.  Resd,  9  B.  C.  449.    To  charge  the  owner,  the  repain 

paght  to  be  done  on  bis  credit ;  Jennine  «.  Griffiths,  R.  &  M.  42. 
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3. 

Stoh«  t,  Kstland,  Oct.  T.  1806, 1  W^li.  C.  C.  Rep.  142.    8. 

P.  BusiY  T.  DoNAtDsoNy  4  Dali.  Rep.  306;  Puriahck 

V.  Angus,  1  ib.  184;  Movaoe  t.  Almeida,  10  Wheat. 

Rep.  473;  The  Inviitcible^  2  Gallia.  Rep  41;  Talbott 

V.  Owners  of  Three  Briggs,  1  DalK  Rep.  95;  Tas 

Amelia  Nancy,  3  Wheat.  Rep.  546. 

^^M^       Action  for  damages  for  ranniog  down  the  plaintiff 's  schooner 

theioruof  at  sea. 

thftmasur       p^r  Cur.     Woihingitmj  J.    A  man  who  undertakes  to  nsTi- 

bis  wantof  p^ate  a  ship,  is  pledged  by  his  owners,  and  he  and  they  to  all  the 
'^^  world,  who  might  be  effected,  for  his  skill,  care  and  attention.— 

It  is  not  sufficient  for  him  to  say  he  has  exercised  his  judgment. 

But  in  case  any   person   sustained  any  injury  by  him,  he  was 

bound  to  show  that  he  possessed  and  had  exercised  the  judgment 

of  a  skilful  and  careful  commander. 

4. 

Thompson,  ▼•  Snow,  et  al.  May  T.  1826^  4  Greenl.  Me.  Rep. 

p.  264. 
The  court  held,  that  where  the  owner  lets  bis  reuse)  to  the 
^^LST"**'  >*^*^ster  on  shares  of  her  earnlngs^-the  master  engaging  to  Tictual 
when  the  and  man  her,  and  pays  a  portion  of  the  port  charges,  and  em- 
^!^!^  to*  P^^y^^g  ^^^  when  circumstances  offered,  and  paying  the  share 
haT«Aeon  stipulated  of  the  nett  earnings,  the  liability  of  the  owner  ceases 
YeswL        during  the  time  the  master  has  possession  of  the  vessel. 

Per  Westfrn,  J.  According  to  the  cases  of  Reynolds  v.  Top- 
pan,  15  Mass.  Rep.  370,  and  Taggard  t.  Loring,  16  ib.  336,  the 
charterer  must  be  regarded  as  the  owner  pro  hac  rice,  and  whilst 
she  continued  under  his  control,  the  liabilities  of  the  general 
owner  ceased* 

5. 

Emxrt  ▼.  Hexset,  April  T.  1827,  4  Greenl.  Me.  Rep.  407. 

This  was  an  action  against  the  owner  of  a  Teasel  for  the  Talue 

Bot  kemint  ^f  ^  quantity  of  boards  shipped  on  board.     It  appeared  the  ves- 

hiiv«  potMi  sel  was  let  upon  shares,  the  master  to  Tictual,  man  and  sail  her, 

and  to  receive  one  half  of  the  freight  money  and  five  dollars  a 

trip.     It  was  contended  that  the  action  should  hsTe  been  agaiirst 

the  master. 

Wesi^ny  J.  It  is  insisted,  that  the  roaster,  in  thb  case,  was 
owner  pro  hac  otce,  and  therefore,  the  general  owner  not  liable. 
If  this  fact  had  been  established,  the  position  is  well  founded. 
To  constitute  the  hirer,  owner  pro  hoc  vici^  he  should  haTA  the 
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possession  and  entire  control  of  tbe  vessel^  so  that  the  general 
owner  for  the  time  beings  should  have  no  right  to  interfere  with 
her  naanagement.  In  this  case,  the  master  wa's  to  victual  tn4 
man  the  vessel,  and  to  have  one  half  of  the  freight  money,  atd 
five  dollars  on  each  trip,  but  it  is  no  where  testified  that  he  was 
to  haFe  a  control  of  the  vessel.  On  the  contrary,  it  appears  that 
the  defendant  interfered  in  the  management,  as  owner  of  the 
vessel. 

6. 

James  v.  Bixbt,  rr  al.  March  T.  1814, 11  Mass.  Rep.  35.    S. 
P«  LioNARD  V.  Huntington,  15  Johns.  Rep.  ^t98;  Mak* 
GDAN0  V.  Webb,  16  ib.  89;   Ckapman^  v«  DuftANT,  10 
Mass,  Rep.  47^  Mvldoh  t.  Whitlock,  1  Cowen's  Rep. 
p.  290. 
Per  Cur.     Parker^  J.    The  general  principle,  that  the  owner  ^  ^MnX 
of  a  ship  is  accountable  for  necessary  repairs  done  upon  her,  is  ^^'^f  ^ 
well  established,  and  the  only  question  is  as  to  the   application  bl«  Ibr  n 
of  the  principle  in  the  ease  at  bar.    Owners  are  held  accountable  ^^"^ 
on  two  grounds.     The  first  is,  wheik  the  repairs  afe  made  at  the 
request  of  the  master,  who  carries  with  him  anthority  from  the 
owners  to  contract  for  labor  and  supplies,  which  mray  be  neces* 
sary  to  the  safe   prosecution  of  the  voyage.     For  this  purposed, 
he   may  hypothecate  the   vessel  in   a  foreign  port;  and  having 
power   to  hypothecate,  he  may  bind  the  owners  personalty  in- 
stead of  hypothecating.     Indeed,  it  is  settled, -that  if  the  master 
procures  necessary  repairs  to  be  done  without  any  express  con- 
tract, an  implied  obligation  arises,  as  well  against  the  owners  as 
against  himself  to  pay  for  such  repairs* 

7. 

James  v.  Bixbt,  st  At.  March  T.  1814,  11  Mass.  Rep.  3fi.    8. 
P.  HussRY  v.  Allen,  6  ib.  163;  Waiswrioht  v.  Craw- 
FORD,  3  Yeates*  Rep.  131;  Thomas  v.  Hicks,  7  Cowen's 
Rep.  697;  The  Aurora,  1  Wheat.  Rep.  96. 
Per'  Cur.     Parker ^  J.     But  the  liability  of  the  owner  admits  EzeeptiMi» 
of  exception,  as  where  there  is  a  special  promise  by  the  master, 
the  owner  is  not  liable;    and  e  oonvcrfo,  where  there  is  a  special 
promise  by  the  owners,  the  ouster  is  discharged  from  any  obit* 
gation. 

James  v.  Bixbt,  st  al.,  March  T.  1814.  11  Mass.  Rep^  3&i 

Per  Cur.     Parker,  J.    There  is  no  case  which  shows  that  a  ^^^^  ^  ^ 
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person  to  wbom  a  ship  is  consigned,  enn  by  any  act  or  eontrsfl 
0t  bis,  bind  the  owner  of  a  ship,  for  any  purpose  different  from 
that  which  may  be  entrusted  to  bioi  by  the  consignment.  He  is 
a  fiictor  employed  to  sell  and  dispose  of  the  cargo,  and  to  pro- 
cure a  new  one;  and  he  is  limited  by  the  instructions  which  he 
receires  from  his  principal.  He  cannot  make  his  principle  lia- 
ble for  any  debt,  which  he  may  incur  in  the  prosecntton^of  his  a** 
gency,  beyond  the  authority  expressly  given  to  him,  or  what  re* 
suits  from  necessity,  or  the  usage  of  the  place  where  he  acts. — 
If  he  applies  to  mechanics  and  laborers  to  work  upon  the  ship, 
be  is  liable  to  tbem  for  their  compensation,  and  he  charges  his 
disbursements  to  the  account  of  his  employer. 

Still,  it  is  in  the  power  of  a  merchant  abroad  to  procure  re- 
poirs  to  be  done  upon  a  ship  consign  edo  him,  without  making 
himself  liable  for  the  expense,  leaving  the  person  employed  to 
his  remedy  against  the  owner.  This  may  be  done  by  dtsclusing 
his  principal  and  stating  expressly  that  he  himself  is  not  to  be 
looked  to  for  payment.  In  such  case,  if  it  should  appear  the 
work  was  necessary  for  the  safety  of  the  ship,  and  the  prosecu* 
tion  of  the  voyage,  a  duty  would  be  imposed  upon  the  owner  to 
pay,  which  would  be  enforced  by  action  at  law. 

But  if  the  consignee  should  make  the  bai^in  for  the  work 
without  pretending  to  act  as  the  agent  of  another  in  the  con- 
tract, ond  the  mechanic  should  trust  to  him  altogether,  i(  is  diffi- 
cult to  conceive  how  any  contract  express  or  implied,  can  exist* 
between  the  mechanic  and  the  owner. 


9. 

PsaBT  V.  OsBOBitx,  ET  4t..,  Oct.  T.  1627,  6  Pick.  Mass.  Rep. 
422.     S.  P.  HvssEY  V.  Allen,  6  Mass.  Rep.  163;  Ret* 
HOLDS  V.  ToppAV,  15ib.  370;  Tagoaad  V.  LoRiNG,  16 
ib.  340  ;  Lander  v.  Clark,  1  HalPs  N.  Y.  Rep.  356  ; 
Emery  r.  Hcrset,  4  Greenl.   Rep.  407;  Clarkson  v. 
Edes,  4  Cow.  Rep.  470« 
Jltsumprit  for  suppliesio  a  vessel,  delivered  by  the  plainiiff  to 
one  Parker,  while  the  vessel  was  in  the  possession  of  Parker, 
liable  force     Parker,  by  a  parol  agreement  between  him  and  the  defendants, 
in  the  em*  had  taken  the  vessel,  and  had  agreed  to  victual  and  man  her  free 
plovinemor^f  expense  to  the  defendants,  and  to  pay  them  one  half  the  earn* 
"  ings. 

Per  Cur.  Generally,  supplies  for  a  ship  are  furnished  on  the 
credit  of  the  master  and  the  owner,  but  where  the  ship  is  out  of 
the  employment  of  the  owner,  the  charterer,  whether  under  a 
parol  or  a  written  contract,  is  held,  and  not  the  owner.    A  char* 


A^senenil 

4>wner  of  e 
«hip  it  not 
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ferer  who  victuals  and  mans  the  ship,  is  considered  as  the  owner 
pro  kac  vice^  and  he  alone  is  liable  for  supplies  and  repairs*  In 
such  case  the  owner  has  divested  himself  of  all  authority  and  con 
ff ol  over  the  vessel. 

10. 

M'Intyre  v.  Brown,  May  T.  1806, 1  Johns,  N.  Y.  Rep.  229. 
Ptr  Cur.     Thomjwniy  J.     I  apprehend  the  distinction  to  be,  bi«wh«ra 
that  where,  by  the  terms  of  the  charier,  the  ship  owner  appoints  ^  '•^w" 
the  master  and  mariners,  and  retains  the  management  and  control  th«TtaMl« 
of  the  vessel,  the  charter  is  rather  to  be  considered  as  a  covenant 
to  carry  goods;  but  where  the  whole  managemenlis  given  over 
to  the  freighter,  it  is  more  properly  the  hiring  of  a  vesiel  for  the 
voyage,  and  in  such  case,  the  hirer  would  be  deemed  owner  prp 
hac  vice. 

2. 

Dahg  v.  Hadlock,  March  T.  1827,  4  Pick.  Muss.  Rep.  458. 

Jlssumpsii  [or  supplies  furnished  U)  the  master  of  the  Sea  Flow-  NdNHUi 
er,  and  charged  to  the  owners.  his  m^ 

The  plaintiff  read  in  evidence  a  copy  oftheenrolmen<,by  which  "^V*'*^ 
it  appeared,  that  at  the  time  of  enrolling  the  schooner,  the  defen^  omdim 
dant  was  one  of  the  ownera.     The  defendant  proved,  that  before  **'^'^* 
the  enrolment,  one  eighth  of  the  schooner  was  conveyed  to  him 
as  security  for  a  debt— ^hat  he  had  never  taken  possession,. nor  re* 
ceived  any  of  the  earnings  of  the  schooner,  and  that  at  the  time 
when  the  supplies  were  furnished,  he  had  no  interest  in  her,  anU 
was  not  cancerned  in  the  voyage. 

WUde^  J.  instructed  the  jury,  that  if  the  defendant  was-  not  sr 
part  owner  at  the  time  when  the  supplies  we^e  furnished,  he  was 
not  liable  in  this  action  on  an  implied  assumpsit^  notwithstanding 
bis  name  was  still  retained  in  the  enrolment  as  an  owner. 

Per  Car.  We  cannot  distinguish  this  case  from  Hussey  v.  Al*' 
Ten,  6  Mass.  Rep.  163.  The  owneris  of  vessels  are  answetaUr 
for  expenses  upon  them,  or  supplies,  because  they  receive  the-, 
benefits;  when  they  cease  to  be  owners,  there  is  no  longer  any 
reason  to  charge  them.  The  defendant  had  made  an  absolttte 
conveyance  of  his  interest  in  the  vesseU  beforre  the  supplies  were 
famished,  and  was  therefore  nrot  a  debtor  for  them. 

12.       . 
M^Ihttes   v.  Scott,  May  T.  l&ll,  8  Joh«s.  N.  Y.  Rep.  169* 

Philips  v«  Lcdlet,  1  Wash.  C.  C.  Rep.  226.  ICoranort 

Per  CW.    The  opinion  of  the  judges  in  Jackson  r.  Vernooi  fniiaiina. 
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1  H«il.Blk.ll4,  went  on  the  ground,  that  a  mortgap^ee  out  of  poa* 
sesaion  of  a  ahip,  was  not  liable  for  necessaries  furnished  the 
ahip,  for  he  does  not  take  the  freight.  Thia  is  precisely  such  a 
case.    There  must  be  a  judgment  for  the  defendant. 

13. 

Thokn  V,  Hicks,  Oct.  T.  lS2l,  7  Cow.  N.  Y.  Rep.  697;  Leoh* 
ian  y.  Huvtington,  15  Johns.   Rep.  298;  James  t* 
BixBT,  11  Mass.  Rep.  34;  Tuckeb  t.  Buffington^  15 
ib.  477;  Coulbon  t.  Bonzey,  6  Greenl.  Rep.  474. 
^    .  Case  against  the  defendant  as  owner. 

mortxtcM  The  owner  had  contracted  to  sell  the  vessel,  and  the  vendee, 
•wwfon'llia  ^"  *^^  meantime,  was  to  take  her  and  employ  her  in  the  freight- 
bis  for  Mm  ing  business,  and  pay  the  vendor  a  sum  of  money,  and  until 
cd.or'nMBM^b^t  sum  was  paid,  the  title  was  to  remain  in  the  vendor,  but 
Sr?io**^"  when  the  sum  was  paid,  the  title  to  pass  to  the  vendee, 
ihiponthd       Per  Cur.     Sutherland^  J*    The  mere  circumstance  of  the  na- 

SlSS*  ^^*'  '^**'  ^*^^*  ^^  ^^  ^^^^^^  remaining  in  Hrnks  and  his  as- 

•r  indeed    sociates,  to  secure  the  purchase  money  for  which   she  had  been 

havin^tlM   aold,   unquestionably  would   not  render  them  liable  as  owners, 

«^jiubl«  ti  Qji  the  contracts  of  the  master,  or  for  the  consequences  of  his 

negligence   andtinskilfulness.     The   case  amounts  to  no  more 

than  the  mortgage   of  a  vessel ;  and  it  is  well  settled,  that  the 

mortgagee  of  a  ship  out  of  possession,  is  not  liable  for  her 

supplies.     The  defendant  is  not  liable  for  the  loss  of  the  goods. 

14. 

LSONABD,  ST  Ah.    V.     HoHTINGTOir,    ET  AL.    Aug.  T.  I8I8,    15 

Johns.  N.  T.  Rep.  398 ;  Sharp  v..  The  Uhtiteo  Ins.  Co. 
14ib.  201;  Philips  v.  Lcdlet,  1  Wash.  C.  C.  Rep. 
3S6. 

Nor  Ma  Ten  •^'^timp^t^  by  the  plaintiffs  Ibf  repairing  the  brig  Recompense, 
eor  liable  against  the  owners.  The  vessel  was  registered  in  the  name  of  the 
buTo^sale*  defendants,  but  bad  been  chartered  to  one  Bingham,  and  they  had 
mavetand  &I$o  Contracted  for  the  sale  of  the  vessel  to  Bingham.  Price, 
where  the  the  master  of  the  vessel,  appointed  by  Bingham,  had  employed 
▼emdee  has  ^ht  plaintiffs  to  do  the  work.  The  contract  for  the  sale  of  the 
Mcsion.  vessel,  stipulated,  that  when  $6,300  should  be  paid,  Bingham 
was  to  have  a  bill  of  sale  of  the  vessel.  The  notes  were  snb- 
aequently  paid. 

Held  by  the  court,  that  the  defendants  were  not  liable  for  re- 
pairs, made  by  the  direction  of  the  master,  as  agent  of  the  pur- 
chaser, between  executing  the  contract,  and  completing  it  by  s 
delivery  of  the  bill  of  sale. 
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PiT  ThampsoTij  C  J.  The  register  standing  in  the  name  of  the 
defendant,  did  not  in  any  manner  determine  the  ownership  of  the 
brig.-  The  repairs  were  not  made  for  the  defendants,  or  for  their 
benefit,  by  authority  or  direction  of  the  master.  He  was  their 
ligent,  or  acting  under  their  authority  or  direction.  So  far  aa 
it  respects  the  repairs,  the  defendants  were  mere  strangers^  and 
could  derive  no  benefit  from  tbem«  They  had  not  a  right  to  the 
use  or  possession  of  the  vesBeU  She  was  held  by  Bingham  un- 
der his  contracts 

16. 
F18HE&  t.  WiLLiNO,  March  T.  1822, 8  Sergt.  &  Rawle^s  Pcutl. 
Rep.  118.     S.  P.    Philips  v.  Lsdley,  1  Wash.  C.  C. 
Rep.  226 

The  court,  TUghmany  C.  J.  held,  that  the  mortgagee  of  a  ship  Amort^a 
«t  sea,  is  not  liable  for  the  captain's  wages,  subsequent  to  the  ff^^Vnli 
Mortgage,  unless  the  ship  has  come  to  the  actual  possession  of  Habiefor 
the  mortgagee,  and  he  had  retained  the  master.    The  mere  delir-  wa^^rab* 
cry  Of  ship's  documents  Is  not  sufficient.  ^  Mquent  u> 

cage. 

16. 
CflAMPLiN  T.  Butler,  Aug.  T.  1820, 18  John^.  N.  Y.  Rep.  169. 

Assumpsit^  by  the  master  of  the   ship  Lion,  against   the  de-  J^Jl^^JJi^" 
fendant  as  owner.     The  defendant  had  an  absolute  bill  of  sale  of  a  ship  in 
of  the  ship  from  Minturn,  and  Charaplin,  and  the  ship  was  reg-  P*^'*****^"- 
istered  in   his   own  name.     It   appeared  that   the  plaintiff  had 
agreed  with  Minturn  and  Champlin,  to  take  charge  of  the  ship — 
that  Minturn  and  Champlin  were  in  failing  circumstances,  and 
had  agreed  with  the  defendant,  that  the  bill  of  sale  should  be 
considered  as  merely  a  mortgage,  and   a  protection  from  the 
creditors  of  Minturn  and  Champlin. 

.  The  court  held,  that  a  mortgagee  of  a  ship  in  possession,  is 
liable  to  the  master  for  his  wages,  if  the  voyage  be  performed 
for  the  benefit  of  the  mortgagee;  but  where  the  master  made  a 
special  agreement  with  Minturn  and  Champlin,  (the  mortgagor) 
and  with  a  full  knowledge  of  the  secret  agreement  between  them  - 
and  the  defendant,  who  had  no  interest  in  the  voyage,  but  mere- 
ly lent  his  name  to  cover  the  voyage,  for  the  benefit  of  Minturn 
and  Champlin,  he  could  not  recover. 

17. 

HussET  V.  Allen,  Not.  T.  1809,  6  Mass.  Rep.  163 ;  Portland 

Bank  v.  Stubbs,  6  Mass.  Rep.  422;  James  v.  Bixby,  .   .^j^^  jj^ 
11  ib.  34.  .  '  bilityof 

The  court  held,  the  original  owners  of  a  vessel  are  exempted 
Vol.  VIIL  11 
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crw^ftlter  '^^"^  *'^  obligation,  to  pay  for  supplies  furnished,  or  for  repair* 
ibeyhavc  after  the  sale,  because  they  are  no  longer  owners,  or  interested 
ihc'inicrfst  '*^  ^^^  vessel  or  voyage.  In  this  case,  the  supplies  were  furn- 
whcihcnheished  in  a  foreiffn  port,  by  persons  who  did  not  know  of  the 
p?ying  ibe   transfer  of  the  vessel, 

ofthetmnr     ^^^  ^"^-     -P'^'"^^"^.  C'-  ^'     I^  is-our  opinion,  that  the  original 
lerornoL    owners  are  not  liable  for  supplies  furnished  the  vessel,  after  they 
have  sold  all  their  interest   in  the  vessel,   although  neither  the 
master,   nor  the   merchant   furnishing   the  supplies  have  anji 
knowledge  of  the  fact.* 


¥,  OF  THE  MASTER. 

(A)  His  ouriES.f 

I. 


Hanway  v.  Eve,  Feb.  T.  1806,  3  Cranch  U.  S.  Rep.  242: 

Mmlobli       Held  by  the  court,  that  the  master  of  a  ship  is  under  amoral 
g^wn  0 .    QtjjigaiJQj^  (q  hig  owners,  to  save  for  ihem  the  ship  and  cargo,  bj 

all  fair  means  in  his  power,  but  be  is  not  to  employ  fraud  evea< 

against  an  enemy. 

2. 

Yates  v.  Brown,  March  T.  185J9,  8  Pick-  Mass.  Rep.  23 ;  WiL-- 

LiAMsoN  V.  Price,  16  Lou.  Rep.  399. 
He  must         Held  by  the  court,  that  the  owner's  duty  was  to  take  a  pilot 
SndeMh*^^'^  board,  and  if  his  vessel  came  in  contact  with  another  vessel^ 
chfl'ge  «>^tt  while  under  the  charge  of  the  pilot,  the  owners  were  neverthe- 
less answerable  for  the  fault  or  negligence  of  the  pilot.    He  was 
for  the  time  being  the  owner's  agent,  and  might  be  compelled  to 
respond  to  the  owner  for  such    damages  as  he  was  subjected  to 
by  his  omission  or  negligence. 

*  See  Wosterdalo  v.  Dale,  7  D.  &  E.  3121. 

tit  ia  tlio  duty  of  the  iTiaiter  to  employ  all  his  time  in  the  leirice  of  the  owner  \. 
Thompion  v.  liavileck,  1  Campb.  5t27.  And  not  enter  into  any  engagements  of  bis 
own;  ibid.  And  it  is  his  duty  to  communicate  with  hie  owners,  stating  the  condi« 
tion  of  the  ship,  the  state  of  the  voyage,  &c. ;  Gladstone  v.  King,  1  M.  &  S.  35. 
And  in  case  of  disorderly  conduct  of  tho  crew ,  the  master  may  \%mk  fully  correct 
them;  but  it  must  be  done  in  a  reasonable  manner,  bis  authority  being  in  this  re* 

•pect  analogous  to  that  of  a  parent  over  a  child,  or  a  master  over  an  apprentice.  B* 
the  maater  strike  a  mariner  without  cause,  or  use  a  deadly  weapon,ta8  an  instrumeot 
of  correction,  where  moderate  correction  may  be  inflicted,  and  death  ensues,  hs 
will  bo  guilty  either  of  murder  or  mansUughter,  according  to  the  rules  and  distinc* 
tioni  of  the  criminal  law;  14  Petersdorif 's  Abr.  p.  656. 
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3. 

TaoTT,  ET  AL.  V.  WooD,  June  T.  1812,  1  Gall-  U.  S.  Rep.  443.  ^^^^^^^ 

Held  by  the  court,  that  if  a  ship  be  disabled,  6r  wants-repairs  ^ncp  her  in 
during  the  voyage,  the  master  is  bound  to  have  the  ship  refitted,  [j[[JP^^*^°" 
if  it  can  be  done  within  a  reasonable  time,  but  if  il  cannot   be 
don^  then,  he  may  transport  the  goods  in  another  ship  to  their 
place  of  destination. 

4. 

"WiLLABD  ET  AL.  ▼•  DoRR,  May  T.  1823, 3  Mason^s  U.  S.  Il6p, 

p.  161. 
Per  air.     Story^  J.     The  master  has  not  only  a  right,  but  it  asMpTsM^ 
ts  his  duty  to  remain  in  the  ship,  until   a  condemnation,  or  all  J''*"e^he" 
liope  of  recovery  is  gone.     He  is  entrusted   with  the  authority  main  by  her 
and  obligation  to  interpose  a  claim  for  the  property,  before  ^be  Jj'^'^^^^^^iJ^^ 
proper  tribunal,  and  to  endeavor  by  all  the  means  in  his  power,  oruntil  are 
to  make  a  just  and  successful  defence.     To  abandon  the  ship  to  ^^T^'jcs^ 
lier  fate,without  asserting  any  claim,  would  be  a  criminal  neglect 
of  duty,  and  would  subject  him  to  heavy  damages  for  a  wanton 
sacrifice  of  property^     As,   therefore,  the  law  compels  him  to 
remain  by  the  ship,  and  attaches  him  in  some  sort  to  her  fate,  be 
is  entitled  to  receive  compensation  for  his  services,  and  this  com- 
pensation is  a  charge  to  be  borne,  in   the  first  instance  by  the 
owner  of  the  ship,  and  ultimately  as  a  general  average,  by  all 
the  parties  in  interest.     His  duties  do  not  indeed  cease,  even 
vrith  condemnation  ;  but   he  is  to  act  for  the  benefit  of  all  con- 
cerned; and  if  he  deem  an   appeal  to  be  expedient,  he  is  bound 
to  enter  it,  and  may  in  his  discretion  remain  until  copies  of  the 
papers  are  obtained,  and  other  means  of  rendering  the  appeal  ef- 
fectual are  concluded. 


(B)  Of  his  rights. 

1. 
CtoRDONT.  Mass.  Fire  and  Marine  Inb.  Co.  March  T.  1824  ; 
Fountain   v.   Phcenix   Ins.  Co.  11  Johns.  N.  Y.  Rep. 
.293;  Dodge  v.  The  Union  Ins.  Co.  17  Mass.  Rep.  478; 
Centre  v.  The  Amer.  Ins.  Co.  7  Cow.  Rep.  564;  Skull 
T»  BaioDLE,  2  Wash.  C.  C.  Rep.  150 ;  U.  S,  v.  Hamil- 
ton, 1  Mason's  Pep,  443. 
The  court,  Parker^  C.  J.  held,  that  a  master  of  a  vessel  insured.  The  master 
which  has  received  damage  by  the  perils  of  the  seas,  may,  in  ca-  may  ««!l^**^ 
ses  of  necessity,  sell  the  vessel. 


1 
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2Slyfr*  And  iQ  Scull  V.  Briddle,  WnshingUm,  J.  observed,  tbat  in  ca- 
ses of  «xjtreme  |iece9sity,  the  master  may  sell  the  Teasel  in  a  for* 
eign  country,  rather  than  let  the  property  perish,  but  not  in  th^ 
country  where  the  owner  lives. 

i. 

Smith  v,  Martin,  April  T.  1814,  6  Binn.  Rep.  262;  BARKca 
V.  Marihk    Ins.  Co.   2  Mason's  Rep.  369;  U.  S.  Iks. 
Co.  V.  Scott,  1  Johns.  Rep.  115;  Watt  v.  Potter,  2 
Mason's   Rep.  77;  Schooner  Tiltok,  6  Mason's  Rep. 
476. 
The  vessel  being  driven  by  stress  of  weather  into  St.  Thomas, 
nayaeiiihea  survey  was  held  upon  her,  and  she  was  condemned  as   unsea* 
^^^        worthy,  and  the  cargo,  part  of  which  consisted  of  salt-petre,  w»» 
sold  by  the  captain.     It  was  contended,  that  the  sale   was  un- 
lawful, the  article  being  not  perishable. 

Per  Cur.  Tilghmany  C.  J.  The  ship  having  been  driven  out 
of  her  course  by  stress  of  weather,  the  charge  of  the  cargo,  de- 
volved upon  the  master,  whose  duty  it  was  to  take  a  proper  care 
of  it.  In  such  case  the  master  has  power  to  sell  the  goods, 
which  are  damaged,  or  of  a  perishable  nature.  But  those  which 
are  in  a  good  condition,  and  not  perishable,  he  has  no  right  to 
sell  without  the  orders  of  the  owner,  to  whom  he  is  bound  to 
give  imn^ediate  information, 

3. 

Watt  v.  Potter,  June  T.  1820,  2  Mason's  U,S.  Rep.  77.  S.  P. 

Murray,  et  al.  v.  Lazarus,  1  Paine's  Rep.  572;  Thx 

Ship  Packet,  3  Mason's  Rep.  255;  The  Gev.  Smith, 

4  Wheat.  Rep,  438. 

Per  Cur.     Story^  J.     The  master  has  a  right  in  the  pours^  of 

^  ^^        tbe  voyage,  in  cases  of  necessity,  and   to  enable   him  to  com* 

And  hypo       ^   .     A  ,  .  ,  «  n 

thecaie  ihe  piete  the  voyage,  to  hypothecate  the  vessel  or  cargo,  or  to  sell 
^•"•''        any  part  of  the  latter,  for  the  payment  of  any  necessary  expen- 
ses, incurred  in  any  port  into  which  the  vessel  might  put  in  dis- 
tress. 

*  The  master  nmj  bind  the  ownera  by  \7tTj  act  ia  the  aaoal  employment  of  tbo 
ihip ;  Ellie  t.  Tnroer,  8  T.  E.  5S1;  Boaon  v.  Sandford,  3  Lev.  Rop.  f38.  Aa  it  is 
the  interest  of  the  owners  that  the  master  in  eeaa  of  emer^ncy  should  do  what  ie 
most  fur  the  interest  of  those  concerned;  Flantarooyur  ▼.  Staples,  1  T.R.  611.Batth« 
creditor  must  proTe  the  existence  of  the  necessilyof  the  money  or  things -farnished; 
Boucher  v.  Boucher,  t  Stark.  Rep.  27.  The  meeter  may  hypothecate  the  ship  for 
•upplies  in  a  foreign  country;  Menetaue  y.  Gilleoas,  3T.  R.  207,  where  there  is  an 
s>  solute  necessity ;  Hussoy  y.  Christie,  9  East  Rep.  .46.  And  see  Rich  ▼.  Coe, 
Cowp.  Rep.  631.  But  the  master  has  no  lion  for  any  disbursements;  HiUoa  t. 
Carmicha.cl,  I  Doug.  Rep.  101;  Smith  ▼.  Plumber,  1  'B.ti  A,  575.  And  as  to  tho 
muter's  power  to  sell  the  ship, see  Reed  r.  Darby,  tO  £ut  Rep.  143;  6  B.  II  A. 6 17. 
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4. 

ftoss  Y.  The  Schooner  Active,  Oct.  T.  1808,  %  Wa«h.  U,  S. 
C.  C.  Rep.  226;  Scull  y.  Briddle,  ib^  150;  St.  Jago 
DE  Cuba,  9  Wheat.  Rep.  409. 
Per  Cur.     Washingtouy  J.     The  powers  of  the  master  in  rela-  in  cases  of 
tion  to   his  employer,  are   always  considerable;  and  in  po  in- ^tf^ns*"* 
stance,  more  important  than   in  binding  his  owners^  and  their 
property,  by  his  contracts  for  money  borrowed  Jin  foreign  parts^ 
for  the  necessary  purposes  of  the  voyage.     To  prevent  as  much 
as  possible  the  injuries  which  may  result  to  the  owners  by  the 
improvident  exercise  of  this   power,   the  ordinance  of  foreign 
countries,  and  the  rules  of  our  own  courts,  have  imposed  every 
•restraint  upon  the   master,  which  the  reason  and  nature  of  the 
case  demand.     The  contract  must  not  only  be  fair  in  itself,  but 
it  must  be  m^de  in  a  foreign  country,  where  there  is  no  owner, 
and  under  such  circunisjtances  of  necessity,  as  show  that  it  was 
entered  into  with  a  view  to  the  interest  of  the  owner.     The  mas- 
ter is  bound  to  raise  the  money  by  means  the  least  injurious  to 
those  he  represents.     If  his  owners  are  known,  and  have  credit 
in  tte  place  where  the  money  is  wanted^  he  should  in  the  first 
place  endeavor  to  raise  it  by  drawing  bills  on  them,  which  they 
are  bound  to  accept  and  pay.     If  the  money  cannot  be  obtained 
in  this  way,  his  next  recourse  is  to  the  property  of  the -owner, 
which  he  may  pledge  for  the  seurity  of  the  lender,  and  by  way  of 
inducemei^t  to  the  person  disposed  to  assist  him,  he  may  bind 
the  property,  upon  its  safe  arrival,  to  compensate  the  loan^  by 
the  payment  of  an  extraordinary  premium  beyond  the  legal  rate 
of  interest.   If  the  owner  of  the  ship  be  also  owner,  or  part  owner 
of  the  cargo,  the  master  may  in  his  discretion,  sell  a  part  of  the 
earg0|  in  prefercAce  to  borrowing  at  an  exorbitant  rate  of  pre*- 
miura  ;  and  in  his  choice  of  means,  his  judgment 'fairly  exerci" 
sed,  must  govern  him.     If  in  none  of  these  ways  he  can  supply 
his  wants,  he  may  then  go  beyond  the  general  scope  of  his  au» 
thority,  as  master,  and  may  sell  a  part  of  the  cargo,   or  faypo^ 
thecate  the   whole.     This  extraordinary  power,  in  relation  to 
those  whose  interests  he  does  not  represent,  is  cast  or  forced  up- 
on him,  in  the  langauge  of  Sir  Wm.  Scott,  by  the  extreme  ne» 
necessity    of   his  situation.      It  may,  we  think,    be    derived 
from  a  tacit  agreement  of  the  owner  of  the  cargo,  to  prevent  the 
voyage,  in  which  he  is  equally  interested  with  the  owner  of  the 
ship,  from  being  broken  up,   or  unreasonably  delayed.     But  at 
all  events,  the  necessity  must  be  such,  as  to  connect  the  act  with 
the  success  of  the  voyage;  and  not  for  the  exclusive  interest  of 
the  ship  owners. 
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Febguson  V,  Cappeah's  admr^Xi  June  T,   1828,  3  Har.  k 

Johns.  Md.  394. 
^ct^ha       ^^'^  ^y  *^*  Court,  Buchanan^  C.  J.,  that  a  contract  made  by 
Diftster       the  roaster  of  a  vessel,  is  in  law,  the  contract  of  the  owner,  the 
iJI^.'^     roaster  being  considered  the  agent  for  that  purpose;  as  signing  a 
bill  of  lading  for  goods  delivered  on  board  the  vessel  for  trans- 
portation— and  each  is  separately  bound  for  the   performance 
of  the  contracts  so  made. 

6. 

The  General  Interest  Ins.  Co.  v.  Ruggles,  Feb.  T.  1827« 

12  Wheat.  Rep.  408. 
b#  Vuhln*'      R^gg'ei*  obtained  an  insurance  upon  his  vessel,  called  the  Har* 
^««cop«of  riet,  lost  or  not  lost.     The  loss  happened  on,the  19th  jjf  January^ 
cj/"    "   at  Cape  Hatteras,  and  the  policy  was  affected  on  the  9th  of  Feb. 
following.     The  captain  fraudulently  concealed  the  loss,  to  en- 
able the  owner  to  obtain  an  insurance.     The  court  instructed  the 
jury  that  although  it  was  the  duty  of  the  master  to  give  infor- 
mation of  the  loss  to  the  owner,  as  soon  as  he  could,  but  if  the 
owner,  at  the  time  of  procuring  the  insurance,  bad  no  knowledge 
of  the  loss,  but  acted  in  good  faith,  he  was  not  precluded  from  a 
recovery. 

Per  Cur.  Thompson^  J.  It  is  no  doubt  true,  that  the  princi- 
pal is  responsible  for  the  acts  of  his  agent,  and  that  any  misrep- 
resentation, or  material  concealment,  by  the  agent,  is  equally  fa- 
tal to  the  contract,  as  if  it  had  been  the  act  of  the  principal  him"" 
«elf.  But  such  responsibility  must  of  necessity  ^e  limited  to  ca- 
ses where  the  agent  acts  within  the  scope  of  his  authority.  The 
charge  of  the  court  below  was  proper. 

7. 

Reynolds  v.  Toppan,  March  T.   18 19.  16  Mass.   Rep.  370; 

Oliver  v.  Green,  3  Mass.  Rep.  137. 
•clmustbe       Case  against  the  defendant  as  owner  of  the  Schooner  Marga- 
intheem     ret  for  not  delivering  a  quantity  of  flour/    The  defendant  was 
ofuicowD   owner,  and  had  chartered  the  vessel  to  one  Marshall.     The  ves- 
^'  sel  was  to  be  at  the  risk  of  the  defendant,  and  he  was.  to  have 

two  fifths  of  the  nett  proceeds  of  her  earnings.  Marshall  was 
to  victual  and  man  the  vessel  and  purchase  the  cargoes.  He 
made  several  voyages  under  the  charter  party  and  being  at  Phil- 
adelphia, took  the  flour  on  board,  and  signed  a  bill  of  lading  to 
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the  flour  at  New  York.  By  stress  of  weather  he  was 
blown  off  the  coastSi  and  was  driven  to  St.  Bartholomews,  where 
he  sold  the  flour  and  repaired  the  vesseU  And  the  question  was 
whether  the  defendant  could  be  made  answerable  for  the  flour. 

Per  Cur.  Putnam^  J.  The  title  of  the  vessel  was  in  the  de- 
fepdant,  but  by  the  agreement  between  him  and  Marshall,  the 
latter  became  owner  pro  hac  vice.  She  was  in  the  employment 
of  Marshall,  and  he  directed  when  and  where  she  should  go. 
He  had  a  right  lo  act  as  master  himself,  or  appoint  any  other 
master.  He  also  employed  and  paid  the  mariners,  and  expenses 
of  navigating  the  vessel.  The  defendant  for  a  season,  had  part- 
ed with  his  right  to  govern  and  manage  the  vessel;  and  Marshall 
cannot  be  considered  as  the  defendant's  agent  or  servant.  It 
would  be  otherwise,  if  the  defendant  had  directed  the  voyage,, 
appointed  the  master,  employed  the  seamen,  and  had  become  an* 
swerahle  for  their  conduct. 

8. 

Sampson  v.  Smith,  March  T.  1819,  15  Mass.  Rep.  36&;  Hek 
in5  v.  Ball,  1  Bay's  S.  Ca.  Rep.  3;  Aertsen  v.  Thk 
Aurora,   Bee's   Rep.     161;    Michaels  v.  Dennisoh 
ET  AL. 3  Day's  Conn.  Rep.   294;  United    States  v. 
•  Freeman,  4  Mason's  Rep.  505. 

The  question  was,   whether  a   master  of  a  vessel  had  lawful  A  matterof 
authority  to  inflict  punishment  by  whipping  for  a  past  offence,  JriehtioiB 
such  punishment  not  being  necessary  for  the  suppression  of  any  flicc  moder 
actual  mutiny  or  disorder,  or  for  coercion  to  any  particular  act  ^Miton 
or  duty.  ■»•«• 

The  court  held  the  master  had  power  to  correct  and  punish 
the  mariners  for  the  commission  of  offences  and  the  omission  of 
duty. 

Per  Parker^  C.  J.  In  subduing  an  insurrection  or  mutiny  any 
force  requisite  may  be  used*,  and  any  weapon  the  occasion  may 
require;  because  in  such  case  the  master  acts  on  the  defensive^ 
and  is  bound  by  his  duty  at  all  hazards,  to  reduce  the  crew  to 
order  and  dicipline.  Where  the  offence  is  of  a  nature  to  require 
punishment,  but  not  immediate  violence,  it  is  not  only  lawful 
but  expedient,  to  postpone  the  punishment;  and  then  if  corpore- 
al infliction  should  be  deemed  proper,  no  deadly  weapon  should 
be  used;  for  the  very  circumstance,  that  the  master  has  the  pow« 
er  to  punish,  shows  that  neither  he,  nor  the  vessel,  is  in  imme- 
diate danger.  And  therefore  care  should  be  taken  to  avoid  such 
blows  as  may  put  the  life  of  the  offender  at  hazard.     Confine- 
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ment,  even  in  irons,  may  sometimes  be  resorted  to  as  tbe  best 
mode  of  punishment;  but  the  master  is  not  restricted  to  this;  for 
having  authority  to  correct,  he  may  ado^pt  the  mode  most  likely 
to  prevent  others  from  following  a  bad  example.  Story^  J.  in 
the  last  case  ob^serves,  But  after  all^  ho\^ever  summary  his  pow* 
er  may  be,  it  is  not  unlimited,  nor  is  it  to  be  eicercised  in  an  arbi* 
trary,  cruel,  or  revengeful  manner.  The  authority  of  a  master 
on  board  the  ship,  is  nearly  allied  to  that  of  a  parent,  and  is  to 
be  used  with  reasonable  tenderness  and  humanity.  No  punish** 
ment  can  be  inflicted  unless  for  reasonable  provocation  or  caus^; 
and  it  mast  be  moderate  and  just,  proportionate  to  the  nature  and 
aggravation  of  the  offence. 


9. 
United  States  t.  Smith,  et  al,  Oct.  T.  1811,  3  Wash.  C.  CV 

Hitaathori  Rep.  78.  525. 

tyiiabao  Per  Cur.  Washingtonj  J.  Any  confinement  of  fb6  Ib^stef, 
^''u8*b6  whether  by  depriving  him  of  the  use  of  his  limbs,  or  by  shutting 
obeyed.  him  up  in  the  cabin,  or  by  intimidation,  preventing  him  from  the 
free  use  of  every  part  of  the  vessel  amounts  to  a  confinement 
in  contemplation  of  law.  -  The  master  has  an  absolute  authority 
on  board  his  ship;  and  his  orders^  if  not  unlawful,  are,  and  must 
be  imperative.  Submission  is  among  the  first  duties  of  the  sea* 
men,  and  their  deportment  to  the  master  ought  to  be  respectful. 


10. 

VviriTf  IStates  v.  Sharp,  et  al.  April  T.  1815.  I  Peters'  C* 

C.  Rep.  118. 
w  w^ITdSr/      ^^^  ^^*     Washington^  J.     It  cannot  be  doubted  fhat  the  ma»- 
himseifas    ter  of  a  vessel  may  so  conduct  himself,  as  to  justify  his  officers 
the^officera  ^^^  crew  placing  restraints  Cipon  him,  to  prevent  the  commission 
And  crew  in  of  acts  which  might  endanger  the  lives  of  the  whole.     It  is  true 
under  re      the  law  does  not  provide  for  such  emergency,  nor  was  it'necessa  • 
0(rainu       |.y,     'I'hc  law  of  our  nature,  which  is  paramount  to  all  human 
laws,  would  justify  such  conduct  in  such  a  case.     But  an  excuse 
of  this  kind  should  be  listened  to  with  great  caution.     Precari- 
ous indeed,  would  be  the  interests  of  commercial  men,  if  the  oc- 
casional  violence  of  the  master  they  have  selected,  or  the  sus- 
picions of  the  crew,  that  from  any  cause  he  is  unfit  to  command^ 
should  be  a  sufficient  justification  to  them,  for  removing  him  from 
the  station  to  which  he  was  appointed,  and  substituting  one  of 
their  own  choice  to  fill  his  place. 


-wma^w^rvf 


I 


SHIPS  AND  SBlWfim.-^/  HU  moikr.  Si 


11. 

tKGEBsoL  T.  Vah  Bokkblin,  Scpt.  T,  1830,  7  C0W4  N*  Y. 
Rep.  670.  S.  C.  5  Wend.  N.  Y.  Rep.  314;  Lane  t.  Pkii- 
KiUA9r,4  Mass.' Rep.  92;  Hancock  v^.  WiKSLOWf  11  ib. 


H 


72;  Drimkwatcr  T.  Tbe  Baie  Spartan.  et 

In  this  casci  the  master  had  become  respoDsible  to  a  large  ^n^  o*th6 
amount  for  repairs,  supplies,  &c.  at  a  foreign  port,  and  on  the  freight  ond 
return  of  the   vessel. to  New  York,  retained  part  of  the  cargo. ^^^^'**^** 
The  court  held,  that  the  master  had  a  lien  on   the  freight  formadcfor 
}>ort  fees,  repairs,  supplies,  and  necessary  expenses  incurred.  '    ^f^in«fo 
Per  Ciir.     Waltaorth,  Chan,  after  repairing  to  Gardiner  v.  The  •t«"po»^ 
ship  New  Jersey^   1  Peters's  Adm.  Rep.* 223;  The  Grand  Turk 
1  Paines'  Rep.  72«,  Fisber  \.  Willing)  8  S.  &  R.  118  ;  The  ship 
Packet,  3  Masnn^s  Rep.  256;  Lewis  v.  Hanccck  11  Mass.  Rep« 
72;  Milward  v«  Hallett^  2  Caine's  Rep.  77  ;  Hodgson  v.  Butts, 
3  Cranch,.  140,  remarked^  that  the  right  of  lien  or  preference, 
both  against  the  ^lien  and  freight,  to  indemnify  the  Blaster  for 
advances  and  persona!  re^ponstbilities  necessarily  made  and  in* 
.Curred  by  him  in  a  foreign  port  for  the  safety  of  the  ship,  or  the 
successful  termination  of  the  Toyage,  depends  upon  a  different 
principle  from  that  whieb  is  applicable  to  his  wages.  The  agree  - 
ment  for  wages  is  a  personal  contract  with  the  owner,  and  there 
are  no  substantial  grounds  of  equity  for  giving  him  a  preference 
oTer  other  creditors.     Any  one  who  is  sufficiently  intelligent 
and  discreet  to  discharge  the  responsible  duties  of  master,  must 
be  perfectly  competent  to   provide  for  bis  own  wages,  in  the 
contract,  and  the  same  reasons  may  be  urged  for  refusing  him  a 
lien  for  bis  adirances  in  a  home  port,wheft  his  owners  are  present, 
or  he  can  readily  communicate  with  them.     On  the  other  hand, 
the  reasoiif  which  render  it  proper  for  the  master  to  hypothe- 
cate the  ship  and  freight  to  procure  the  necessary  supplieF  oc- 
casioned by  some  uuforseen  disaster  in  a  foreign  port,  ami  which 
by.the  marine  law  gire  a  lien  upon  both,  to  persons  who  hare 
furnished  those  supplies,  or  whose  property  has  been  taken  for 
the  purpose,  in  the  nature  of  a  forced  loan,  seem  to  be  equally 
applirhUe  to   the  case  of  the  master^  when  the  requisite  sup* 
.plies  have  been  furnished  from   his  own   property,  or  on  the 
pledge  of  his  individual  credit.    And  see  the  case  of  Everett  ▼.         % 
Coffin,  e/  oj.  6  Wend.  Rep.  603,  where  the  court  held,  that  the 
ma^tcr^s  lieu  on  frieght  may  be  assigned,  and  an  action  of  tro- 
ver for  the  cargo  cannot  be  maintained  against  the  assignee,  un- 
less the  lien  be  discharged  or  satisfaction  made* 
Vol.  VIII.  18 


9a  SBIPS^  AND  SmPPINa~0/  ifii  iMfAr* 

12. 

FuaK»T.  Vt'iLLiVG^  March  T.  1822;  8  Sergt.  &  Rawle's  Pensk 

Rep.  Ii8.     S.  P.  Philips   t.  Ledlcy,   1  Wash.  C.  C» 

Rep.  226;  The  Grand  Turk,  1  Paine's  Rep  73. 

^       asier      ^^^  '^'     Tilghfnan^  C.  J.     That  the   master   has  not  a  lien 

h^snoUen  OR  the  ship  for  hh  wages,  unless  it  is  expressly  so  egreed  vith 

ontbe  »hip  ^jij^  ^jj^  owners,  seems  to  be  as  well  settled  as  any  ptinciple  of 

maritime  law  can  be. 

13- 

Fishes  t.  Willing,  March  T.  1822,  8  Sergt.  &  Rawle*sPenn» 
Rep.  118.  S.  P.  The  Gbavd  Tdbh,  1  Paine  Rep.  73. 
Per  Cuu     TUghmany  C.  J.    The  master  has  no  lien,  but  th* 
Batth9       mariners  and  mate  have  a  lien^ajid  may  libet  the  sliip.  in  the  ad* 
mlriMrs     miralty  for  their   wages,     llie  reason  of  the  rtifTerence  is,  thai 
^^         the  master  contract  si  with  the  owners  on  their  personal  credit, 
but  the  mariners  and.mate  contract  with  tb«  mBstet,.on  the  cred- 
it of  the  ship.     I  reirr   to   the   cases   of  Clay    t.  SudKra\'e^  1 
Salk.  33;  Hoolc    v.    MortoH,  1   Kaym.  397;. Bailey  v.  Grant,  1 
Raym.  632;  Wilkins^  ei  al.  v.  Carmichael,  Doug.  101,  Smith  r. 
Palmer,.!  B.  &  A.  575;  Hustle  v.  Chrisiie,^  ei.oL  9  Sast,  426;, 
Abbot  on  Ship^  460. 


(C)    Of  his  &ESPOKSIBIUTIKS. 


8«nx7n:Lnr,  st  al*  r.  HAtfvsT,  Ang.  T.  1810,  6  Johns.  N^. 

Y.  Rep.  170. 
Atsumpsii  against  the  defen<iant,  as  owner  of  the  ship  Sci*' 

T^e  master  «tWC. 

andA^nert     Ths^  plaintiff  shipped  Hie  goeds^on  beard  the  ressel  at  New^ 
Bible  for  tKe  York,,  to  be  delivered  at  London.    The  goods  arrired  and  were 
ElrcV/dJr  J'^^f"*^  Admission.     The  consignee   and  master  af  the  vessel^ 
ttkentociir  agreetl  that  Hie  good^  shnuld  remain  on   board  and  be  returned 
•Toienby*^  to  the  shippers  in  New  York-     The  goods,  were  returned,  and; 
^  ^^^'' the  plaintiff  refused  to   receive  them,  alleging  that  part  of  the 
panon,       nutmegs  in  the  boxes  had  been   taken  o\it.     The  mate  of  th». 
ship  testified,  that  the  boxes  had  been  ca4refuI1y  stowed  in  the 
ship — ^that  on  the  arrival  of  the  ship  at  Gravesend,  two  cusfoa< 
house  officers  came  on  board,  and  eontinoed  all'the  tinse  the  ship* 
was  in  port,  and  during;  the  time  had  access  to,  and  actual  pos^ 
session  of  the  goods. 


SHIPS  AND  SHIPPINO.'-O/  ih$  moie^.  «1 

It  was  cont«aded  th^t  tlie  deftmdant  was  not  liabl«)  tbe  loss 
bsTuig  occurred  by  tbe  improper  conduct  of  tbc  custom-house 
officers  at  London,  over  whom  the  master  bad  no-contiol. 

Verdict  for  plainttflT. 

Per  Cwr.  Piw  Ifessy  J.  It  is  altogether  probable,  that  the 
fiutmegs  were  purloined  by  the-custom-^houseofficers,  wbile  they 
w^re  stowed  in  the  ship's  hold/  in  London.  But  this  is  a  loss 
for  which  the  defendant  is  liable^  The  masters  and  owners  are 
responsible  for  every  injury  that  might  hai;e  been  j>rerented  by 
human  foresight  or  care.  They  are  liable  for  goods  stolen  oc 
embezzled  on  board  the  ship,  by  the  crew  or  any  other- persons^ 
although  oo  negligence  may  be  imputed  to  them.  The  rigor  of 
the  law  in  this  respect  arises  from  reasons  of  {Jliblic  policy,  and 
to  prevent  the  combinations  that  might  be  made  with  tbeives  and 
robbers ;  Marsh.  Ins.  156 ;  Abbott  on  Ship.  182,  202;  Morse  t. 
Slue,  I  Ventr;  190  ;  T.  Raym.  220;  Moley,  book  2,  c.  2,  s.  12; 
Hob.  170j  Cro.  Jac.330. 


"3  Kent's  Comm.  161 ;  Fishcb,  ct  al.   v.  Beig  TVo&tal,  80 

Mart.  Lou.  R#»p.  1^. 
The  master  is  always  personally  bound  by  his  contracts^  and  the  igaU-Aysli 
{)erson  who  deals  with  the'captain,in  a  matter  relative  to  the  usual  nbieT^r  hU 
employment  of  the  ship,  or  for  repairs  or  supplies  furnished  to 
her,  bas  a  double  remedy.     He  may  sue  the  master  on  his  own 
personal  contract,  and  he  may  sue  the  owner  on  the  contract 
ma  Je  by  the  master. 

3. 

Pqaviaxcc  r.  Argus,  1  Dall.  Penn  Rep.  184;  Atkiks  v.  Bt7R* 
BOWS,   1  Peters'  Adm.  Rep,  243;  Stoxg  v.  Kktland, 
I  Wash.  C.  C.  Rep.  142;  Dusbr  v.  Muroatroyd,    1  ib« 
13;.ScH£iFFELiN  V,  Harvey,  6  Johns.  Rep.  170. 
Ptr  APKean^  C.  J.     It  is  a  wrong  opinion,  that  a  master  <>f  *  iJrwip-wf ' 
ithip  is  not  answerable  for  any  error  of  judgment ;  but  only  for  bttff.i-«ii« 
fault  of  the  heart  iu  civil  matters.     ReHSonable  care,  attention^  |[^J[iiJ    * 
prndenee  and  fidelity,   are  expected  of  him;  and  if  any  misfor- 
tune or  mischief  ensue  from  the  want  cf  them,  either  in  himself 
or  his  mariners,  he  is  responsible  therefor,  in  a  civil  action. 

4. 

Syosb  y.  Kbtlasid,  Oct.  T.  I8ul»  1  Wa»h.  U.  S.  C.  C.  Rep. 

p.  142. 

Ptr  Cur*     Washington^  J.    A  person  who  undertakes  to  navi-  ewntn  ts 


•r 
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wanfoffkiii  ^^^  *  ^^^^^  '^  pledged  to  bis  ovners,  and  he  aad  tbey  to  mil  iW 
beinjuret    worU,  who  may  be  aflTectedy  for  his  skill,  care  and  aMenlion.— 
their  prorer  ]( jg  Q^t  sufBcient  for  bim  to  say  he  bad  exercised  bit  b^  judg- 
ment; but  in  case  any  person  avstained  an  injary  from  hiasv  hft 
vas  bound  to  show  that  he  possessed  and  bad  exercised  the  j«ig« 
ment  of  a  skillful  and  careful  commander, 

6. 

WiLLU&D  T.  DoRR^  May  T  .ISSS,  3  Mason^s  U.  S.  Rep.  161. 

Freeman  t.  Walker,  6  Greenl.  Rep.  68. 

.  Held  by  the  court,  that  when  a  ship  is  captured,  until  con- 

ditct  wm°  demnalion,  a  recovery  by  the  master  is  hopeless,  and  his  wages 

^'^ijJJ.^^'"  after  the  capture  and  until  condemnation,  are  a  charge  on  the 

Qreof  w«     owners,   and  afterwards  become  general   average.     The  right 

^^  to  wages  up  to   the  last  port  of  trade,  mny  be   considered  aa 

earned  under  the  maritime  law;  yet  the  right  to  those  wages  is 

acquired  under  a  continuing  contract  for  the  whole  rojrage,  and 

is  not  absolute  until  its  regular  termination.     They  may  be  for* 

feited  for  subsequent  offences* 


VL  OF  THE  MARINERS.^ 

1. 


TlMtntisUr 


The  U.  S-  v.  Smith,  Oct.  T.  1819,  3  Wash.  U.  S.  C.  C.  Rep. 

526;  U.  S.  V.  Febemav,  4  Mason's  Rep.  5t2;  U.  S.  ▼• 

RuGGLCsi,  6  ib.  192. 

Per  Cur.     Wafhingtjn,  J.     The  roaster  is  justified  in  inflicting 

maych«r'  moderate  correction  on  the  mariners,  for  disobedience  of  orders^ 

tiMoriin    and  for  impertinent  language  and  behavior.     Although  it  would 

oaBAniin   be,  in  general,  more  dignified  and  more  prudent  to  avoid  inflict* 

^^^**^  ing  personal  chastisement  on  a  ^seaman,  for  offensive  language^ 

yet  the  law  does  not  condemn  him  for  doing  so. 

2, 

.  #. 

Ukited  States  t*  Ru^gles,  Nov.  T.  1828,  6  Mason's  U.  S. 

Rep.  192. 
Aadthc         Par  Cur.    Story,  /.  (after  remarking  that  the  authority  of  a 

SMMttr  may 

bim/ '^^*  *It  M  (he  datj  of  soameii  to  do  their  ntmoet  for  tho  Mtfety  of  the  »hip  end  o«r- 
go,  ukd  to  further  the  interepto  of  thi>  owner*;  Hem.  t.  Watoon,  Peak^»  ?<«  Ao 
wliero  a  part  of  iho  crew  deaeriod,  and  the  captain  agreed  to  divide  thoir  wafes 
amojig  the  remainders  if  the/  would  remain  and  exert  themeelrecf  Lord  Ellenbo* 
rough  Jield,  the  engagement  wai  withoot  eonaidcralion  and  void;  Stilk  t.  &Sjuk,  2 
Canpb.  317.    The  aarae  priacipU  waehold  i&  White  t.  Wilion,  t  &  &  P.  1 16. 


■^ 
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naffer  to  imprison  Mamen  in  a  foreign  country^  has  been  donbS 
cd  by  many  able  judgea,)  says^-r-my  opinion,  however,  upon  the 
nrntt  matore  deliberation,  is,  that  it  does  authorise  it ;  but  I  am 
alvo  of  opinion,  that  the  authority  rises,  and  can  be  exereised 
only  in  eases  of  flagrant  offences,  where  there  is  a  positive  ne* 
cessity  of  removal  of  the  party  offending  from  the  ship  to  some 
place  of  safety  on  shore.  The  authority  is  of  a  very  delicate 
and  summary  nature,  and  is  justifiable  only  by  the  same  necessi- 
ties, which  clothe  private  persons  in  other  cases,  with  extraordi* 
nary  powers.  Cases  may  be  easily  conceived-,  where  the  author* 
itymaybe  indispensihle  for  the  safety  of  the  ship,  cargo,  and 
crew.  Suppose  a  mutiny  in  port,  with  intent  to  murder  the  o^ 
ficers,  or  embezzle  the  cargo.  The  roaster*' may  remove  them 
from  the  ship,  or  imprison  them,  or  he  may  dismiss  them  alto- 
gether. 

3. 

HiBBoir  Y.  Gordon,  Oct.  T.  1828,  2Mason^8  U.  S«  Rep.  641 ; 
SHCPPAapi  ET  AL.T,  Tatlor,  et  al.  5  Peters'  U.  S. 
Rep.  675. 

The  suit  was  brouffht  for  the  subtraction  of  waees,  airainst  the  ^^  <h*f^ 
.master  and  owner  of  the  brig  enterprise.  sicknc**  du 

The  question   was,  whether  the  admiralty  had  cognizance  of  JJTf  ^^J**^ 
the  claim,  and  whether  it  was  a  charge  upon  the  ship.  ebanrcup 

Ptr  Cur.  Story,  J.  My  opinion  is,  that,  if  the  plaintiff  is  en*  """^^P* 
titled  to  be  cured,  at  the  expense  of  the  ship,  it  is  a  claim  in  the 
nature  of  additional  wages,  during  the  period  of  sickness,  and 
is  just  as  proper  for  a  suit  of  this  sort,  as  a  claim  for  additional 
pay,  while  in  port,  or  for  subsistence  in  pr^rt,  where  that  has 
been  unjustly  withheld.  It  stands  upon  the  same  analogy,  as 
the  compensa'.ion  allowed  by  our  laws  in  cases  of  short  allow- 
jince  of  provisions  and  water,  where  it  is  expressly  provided^ 
that  the  amount  shall  be  recoverable  in  the  same  manner  as  wa« 
ges;  Act,  July  20,  1790,  ch.  29,  sec.  9.  It  is  a  part  of  the  mar«- 
itime  hire  and  reward,  constituting  an  essential  term  in  the 
contract,  and  no  more  objectionab!e  in  point  of  jurisdiction,  thaji 
a  claim  for  any  other  allowance  in  the  ordinary  course  of  trade, 
or  any  specific  stipulation  for  an  increase  of  compensation  in  ex* 
traordinary  exigences.  - 

And  his  honor,  after  referring  to  various  authorities  of  foreign 

*  By  Mm  tnokat  ordtmnetf  rolatinj^  io  iho  marint,  if  a  marinor  fails  ^ck  duriiif 
•  voyage,  or  it  hart  m  ibo  porf^rmaneo  of  bio  doty,  he  is  eur(*d  at  tbo  oxpenoo  of 
tho  Mp;  botnot,  if  bo  reooires  ao  iiyary  in  Ibo  pa»ait  of  bis  ova  contBors^;  14 
Pototodeiff  V  Abr.  p.  6S. 
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jurists,  came  to  the  conclusion,  that  the  expenses  of  a  sick  M%i^ 
iner»  on  the  voyage,  is  a  charge  on  the  skip  fay  the  maiitiaM 
law,  and  that  it  includes  not  only  medicine  and  medical  adticiiv 
but  auising,  diet  and  lodging,  if  the  seaouui  be  iakeo  anahore* 


VII.  OF  WAGES. 
U 


Emebson  t.  Holland,  May  T.  1816,  1  Mason's  U.  S.  Rep.  45. 

The  Saratoga,  2  Qall.  Rep.  164. 
^!S"'**^      Per  Cur.     Story,  J,     It  is  the  settled  rule  of  this  court,  thai 
I  f«4,  butret  the  capture  of  a  neutral  ship  does  not  of  itself  dissolve*  the  con* 

I  '  !""^*?"  ^    tract  of  mariner'^s  wacres.     The  utmost  effect  that  can  be  attribn* 

j  f^capturare  ,        ^ 

atortatea    ted  to  it,  is,  that  it  suspends  the  contract,  which  is  revived  or 

thairri^t   extinguished  by  the  ultimate  acquittal  or  condemnation.    The 

tovagM.     seamen,  therefore,  are  not  bound  to  quit  the  ship,  immediately 

!  upon  the  capture,  nor  can  tbe  master  compel  then  to  receive  a 

discharge.     They  have  a  right  to  remain  by  the  ship  until  a  sen- 
tence of  condemnation  or  acquittal  has  passed  and  all  reasons* 
I  ble  hope  of  recovery  is  gone.     But  if  with  the  coiisent  of  the 

master,  they  leave  the  ship,  their  rights  are  not  prejudiced. 


WiLLABD,  ET  AL.  V.  DoRB,  May  T.  1823,  3  Mason's  IT.  S.  Rep* 

p.  161. 

Tathefffne      Held  by  the  court,  that  after  rapture  and  appeal,  and  reversal 

-ofih^-cin    of  sentence,  the  seamen  are  entitled  to  wages. 

«bewhoU        rer  Story,  J.  By  restitution  decreed  upon  the  appeal, the  sea* 

^oyg^  men  were  entitled  to  thf  ir  wages  up  to  the  time  of  condemna- 
tion. And  if  the  restitution  was  decreed  with  freight  foT  tbe 
whole  voyage,  by  way  of  compensation  of  damages,. it  seems  to 
me,  they  were  entitled  to  wages  for  the  whole  voyage;  for  in 
such  case,  as  freight  is  in  effect  earned  for^the  whole  voyage, 
Ihere  seems  iio  reason  why  the  seamen  should  jnot  receire  their 
ivages  for  the  same  period. 


DviritETT  V.  ToMnAOEN,  May  T»  1808,  3  Johns.  N.  Y.  Rep. 
154;  The  Two  Cathabines,  2 Mason's  Rep.  319;  SasF* 
ARD,  ET  AL.  V.  Taylor,  et  al, 5  Peter's  Rep.0T5;TBK 

Whtfno  Virgin,  Bib.  633. 

tcki^iU        Tbe  plain  tiff  sued  the  defendant  for  wages  earned  on  board 


SS»S  AND  SHlPPlNa— 0/  Me  waget.  « 

Ifte  iltip-Sin^b^m  a  voyage  froin  Greenock  to  New  York.— wj^^'^J^ 
The  ptamtHF  was  a  mflrriner  on  board  the  vessel  from  New  York  du«« 
to  Greenock,  and  back   to  New  York.     The  ship  arrived  at 
Greenock,  and  on  her  voyage  back,  was  abandoned  as  a  wreck. 
A  few  boxes  only  of  the  goods  were  saved  in  the  long  boat. 

Ptr  Cur.  Kentj  C  J.,  It  is  a  general  rule  of  the  maruie  law, 
that  freight  is  the  molker  of  wages,  and  that  the  safety  of  the. 
ship  is  the  mother  offreight*  The  reason  of  the  rule  is,  that  the 
seamen  may  have  an  interest  in  the  safety  of  the  ship,  and  may 
thereby  be  induced  not  to  desert  her  in  cases  of  danger,  but  use 
their  utmost  endeavor,  even  at  the  hazard  of  their  lives,  for  bet 
preservation.  No  freight  was  earned  in  this  ca^e  on  the  home« 
ward  voyage,  and  consequently,  no  wages  were  due. 

In  the  latter  case.  Justice  Story  remarked:  It  appears  to  nM> 
that  upon  the  established  doctrines  of  our  law,  where  the  freight 
is  lost  by  inevitable  accident,  the  seamen  cannot  recover  wages> 
a&sueh,  from  the  ship  owner.  And  that  it  is  perfvctly  immate* 
ml,  in  soch  case„  whether  the  ship  be  lost,  or  be  in  good  safety. 
Nor  does  the  case  of  shipwreck,  strictly  speaking,  form  an  ex* 
ception  to  the  generality  of  this  ruJe.  .It  introduces  another 
principle,  that  of  allowing  salvage  to  the  crew,  where  they  ctin^ 
not  earn  wages^'and  yet  perform  a  meritorious  sacrifice*. 


9hbh6WAr9  V.  Moasis,  March  T.  1802,  3"  Yeates^Penn.  Rep. 
445;  CltAMMER  T.  Gernoh,  2  Pet.  Ad.  Rep.  390;  Jones> 
V,   SMiTif,  4  HalPs  Amer.  Law  Jour.  276;  T»e  Two^ 
Catbakines,    2.  Mason^   Rep..  319;    Blanchard   v.. 
BucKMAK,  3  Greenl.  Rep.  1. 
The  court  held,  that  if  a  ship  be  destined  on  a  voyage  out  and  ?V***^ 
honie,  and  has  delivered  her  outward  cargo,  and  is  lost  by  tem-^iivi!edlM»r 
pest  ar  capture,  or  any  other  peril  of  the  sea,  the  seamen  are  en-  j]!J|^"J5l* 
titled  to  receive  their  wages  for  the  time  employed  in  the  out-  homMrcrd- 
ward  voyage,  and  in  such  cases  the  wages  are  calculated  up  to^^^^jj^j;* 
Ibe  last  port  of  delivery  and  half  the  time  the  ship  lies  there  ;.and.{o  be  cai«i 

*  Per  Lfd Monoid.  A  railor  on  1»oird  a  loattHip  on  a  tradinf  vorngo,  U  en- 
iitM  to  noUiing;  for  fVeight  if  the  mother  of  ivnges,  and  the  nafoiy  of  tho  ship  the 
pother  of  freight;  Abernethy  ▼.  Lan^alCi  Doug.  579.  And  whero  a  seaman  ie 
hirod  bjT  the  month,  and  dies  beforn  the  termination  of  (he  ? oyagn,  hii  rcpresenta- 
tivit  are  enliUed  to  a  proportion  of  hit  wages  to  the  time  of  hi*  deoiln  Cutler  ▼• 
Fofir«ll,6T.  R.aMh  Amosby  ▼.  SroiOi,  1  N,  Rep.  «9d.  Where  it  ie  stipnlated 
tiiatseamea  fhnU  mtki  dem^iod  their  wages  until  th^  arrival  of  the  veeeel  at  ih« 
port  of  dieebargo,  and  the  Tessol  is  lost  on  the  homeward  voyage,  thor^  otn  be  no 
claim  for  WB^eepr^raltt^  on  the  ground,  that  the  fVoight  had  been  earned  at  an  in^ 
lera»diale  poMf  Apploby  tw  Dodde^  a  East,  300. 
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^i^hai/uU  ^^  '^  P***  *°  variouB  ports,  up  to  the  lart  port  of  deptrtottt  w 
.:^..c — which  she  *-^ *- ' ' -^  t--i#.i--  -• in- 
lays there. 

6, 


Mini  uaii  luv         •••  -*■•  •  ... 

limoiheTef  which  she  takes  on  board  any  return  carso.Md  half  the  tine  she 


LtscoHB  T.  TtiivciL,  feT  AL.  Nor.  T/1815, 12  Mass.  Rep.  593L 

M^l^d  •«      ^'^  ^^'     Parker,  C  J.     There  can   be  no  doubt  that  the 

dui-ing  ibe   wages  of  seacDefi  ir.ay  be  apportioned      If  tbcy  die  during  a  roy- 

Jst^icd    ^*»  ^^^^^  representatives  aT«  to  receire  what  is  dae  at  the  litne 

towagQsop  of  their  death.     If  they  leave  the  ship  vritbout  any  fault  of  their 

oThUdeaih  <>w»  ^hey  may  recover  the  whole  or  any  part  of  their  irages  ac-* 

crning  during  the  voyage  according  to  the  circumstances.     And 

see  note  to  Story's  Abbott^  where  it  is  oliserved,  that  whether 

wages,  (where  a  seamen  dies  during  the  voyage)  were  due,  and 

payable  for  the  voyage,  has  been  a  vexed  question,  and  refers  to 

Waltott  T.  The  Neptune,  1  Peter's  Ad.   Rep.  142;  Scott  v.  The 

Greenwich,  ib.  155;  Jackson  r.  Sims,  ib.   157,  and  1  Wash.  C« 

C.  Rep.  414,  where  it  was  held,  that  wages  were   due   for  the 

whole  voyage,  while  the  cases  Carey  v.  The  Kitty,  Bee's  Adnir. 

Rep.  255;  Netterstroop  v.  The  Hazard,  ib.  441^  oraintain  a  con« 

trary  doctrine, 

6. 

HoYT  V.  WiLDFiftE,  Nov.T.  1808,  3  Johns.  N.  Y.  Rep.  618.  S. 

P.  Ma  BOOH  V.  Tbk  Oloocbsteh,  3  Pet.  Ad.  Rep.  42^1 

Kean  y.  Glocesteb,  2  Dall.  Rep.S6;  Emeksoh  t.  How** 

LAKDt  1  Mason's  Rep.  45;  The  Saratoga,  2  Gall.  Rep« 

164;  MoRAN  T.  Ba'Rdin,  2  Pet.  Ad.  Rep.  415;  Uyres  t« 

Kjrkman,  4  Branch  &  Miller's  Lou.  Rep.  47. 

Wlfvrva         CTise  for  the  non  payment  of  wages  earned  on  board  the  ship 

rMman  hnn  Hampton,  the  defendant  being  owner,  from  New  York  to  Bom* 

ftriy  di4     bay,  and  from  thence  to  Calcutta,  and  back  to  New  York.    There 

Ing'Slfvny  ^^^^  contraband  aiticles  on  board,  and  the  master  deri-ted  and 

ase.or  he  \b*as  captured  by  a  British  cruizer  and  condemned.     The  seamen 

beilnjouby  were  put  on  bsard  an  English  frigate,  and  afterwards  shipped  to 

th«  «iHHliiet  ^Qnjon,  and  thence  to  Wilmington, N.  Carolina,  and  from  thenee 

feroro«rii     tO  Ncw  York. 

ScentTiilil       '^^^  ^^^^*  hM,  he  was  entitled  to  his  wages,  from  the  time  he 
tofultwa    shipped  on  board  until  his  arrival  in  New  York,  deducting  the 
wages  he  earned  and  received  durir.ghisabsence« 

Per  KerU^  C.  J.  The  general  rule  of  the  maritime  law  is,  that 
if  freight  be  lost  during  the  course  of  the  voyage,  by  disaster  or 
peril,  arising  from  accident  or  superior  force,  the  seamen  lose 
their  wages;  but  if  the  same  be  lost  by  fraud^  or  other  wroDgfol 
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tet  of  the  maatef y  the  reasen  of  the  rule  does  not  applj.  It  iii 
just  at  well,  as  iigreeabJe  to  the  maritime  law,  to  distinguish  be- 
tween the  cases,  in  which  the  services  of  the  seamen  have  not 
been  rendered,  in  consequence  of  the  perils  of  the  sea,  and  in 
which  they  have  not  been  rendered  by  reason  of  th.e  act  of  the 
master  or  owner.  If  a  seaman  be  wrongfully  discharged  from 
the  seryice,  his  wages  will  continue  down  to  the  termination  of 
the  voyage.  So,  if  the  voyage  be  interrupted  and  lost  by  the 
act  of  the  master  or  owner,  the  seamen  have  a  valid  claim  fur  an 
adequate  compensation. 

7. 
Taber  y.  Nye,  Oct.  T,  1831,  12  Pick*  Mass.  Rep.  105.    S.  P. 
Davis  t.  Ham,  3  Mass.  Rep.  33;  Bill  v.  Masok,  6  ib. 
316;  Gray  v.  Gardner,  17  ib.  188. 

•Assumpsit  against  the  owners  of  the  ship  £agle,  for  the  wage^  ^^f** 
of  the  plaintiff,  as  mariner  on  board  the  ship  *^from  New  Bed-  [utheroy 
ford  and  back  to  New  Bedford*^*  "nld^^*"" 

The  vessel  performed  the  voyage  which  was  the  tlsual  one  of 
whale  ships,  and  on  her  return,  grounded  on  a  bank  within  the 
harbour  of  New  Bedford,  where  she  remained  a  few  hours,  aod 
floated  off,  and  Was  brought  in.  Before  she  Was  brought  in,  (he 
defendants  were  summoned  as  trustees  of  the  plaintiff  by  one  of 
his  creditors.  On  the  same  day,  but  after  the  trustee  process 
was  served,  the  plaintiff  assigned  his  right  to  the  wages  to  one 
Haskill,  a  creditor^  to  more  than  the  amount  of  them. 

The  judge  charged  the  jury,  that  if  the  voyage  which  the  plaih« 
tiff  had  contracted  to  perform,  ^^s  not  completed  at  the  time  of 
the  service  of  the  trustee  process,  and  the  plaintiff  had  not  been 
released  from  his  obligation  to  fulfil  that  contract,  nothing  was 
due  to  him  at  that  time  from  the  defendants,  and  the  process  was 
therefore  ineffectual  as  against  them;  and  in  such  case  the  ver-- 
diet  should  be  for  the  plaintiff. 

Verdict  for  plaintiff. 

Per  Cur.  Putnam^  J.  At  the  time  y^hen  the  attachment  was 
tiiade  Upon  the  trustee  process,  the  claim  of  the  plaintiff  was  con^- 
tingent  and  not  due,  and  therefore  could  hot  be  taken  by  that 
process.  The  attachment  failing  to  take  effect,  the  subsequent 
assignment  is  to  operate.  We  are  all  clearly  of  opinion  that  the 
judgment  should  be  for  the  plaintiff  according  to  the  verdict. 

8. 

The  VxRaiir,  Jan.  T.  1834, 8  Pet.  U.  S.  Rep.  538. 

Shry^  /.  held,  that  seamen  have  a  lien  for  their  wages  which  l^^^  ** 
Vol.  VIIL  13  ^•'^ 
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eannot  be  defeated  bj  a  bcatonir  j  bond  by  tiie  fm^ikn^  w  a  foreign 
eouotry,  for  supplies  furoiihed  the  ahip.  And  bis  boB<ir  said,  if 
the  botlotnry  holder  is  compelled  to  discbarge  the  Uea  of  wagcs^ 
be  has  a  resalUog  right  to  a  cosapettsatioo  OTet  against  the 
owners. 

9. 

t 
« 

Sbeppako,  et  al.  t.  Tatlos,  ct  al.  Jan*  T.  1831,  6  Pet.  U* 

•ruielien.       Libel  for  wages  sgainst  the  owners. 

The  seamen  shipped  on  board  the  Warren  to  the  northwest 
coast  of  America,  thence  to  Canton,  and  thence  to  the  United 
States.  The  ship  ileviatedy  and  engaged  in  an  illicit  trade  on 
the  coast  of  Chili.  She  was  seized  by  the  Spanish  authorities,con- 
demned  and  sold.  The  owners  of  the  ship  became  insoWent,  and 
assigned  their  claims  to  their  creditors^  and  the  commissioners,  un- 
der the  Florida  treaty,  awarded  a  certain  sum  to  be  paid  to  them, 
being  the  amount  of  the  indemnity  for  the  loss. 

Stcry^  J;  held,  that  if  the  ship  had  been  restored  in  specie,  the 
seamen  might  have  proceeded  against  it  in  rem.  They  bare 
a  lien  to  {his  extent.  And  that  there  was  no  difference  in  this 
lesjiect,  whether  the  ship  was  restored  or  the  value  paid.  Tbe 
jien  attaches  on  tjie  thing,  and  whatever  is  substituted  for  it.. 


¥111.  FORFEITURE  OF: 

1. 


Buck  y.  £anb,  Dec.  T.  1824,  12  Sergt.  &  RawL  Penn.  Rep» 

p.  266. 
^nffi%w^      The  court  held,  that  an  assault  by  a  mariner  on  the  captain  of 
fTMs  mis  '^  *  vessel^  is  such  gross  fnisbehaviour^as  will  produce  a  forfeiture 
Maviour.  ©f  wages,  and  justify  the  captain  in  discharging  him. 

TUghman^  C.  J.  ia  delivering  the  opinion  of  the  court,  refer- 
red to  Thompson  v.  Bush^  Mss.  in  which  Washington,  J.  ob* 
served,  ^1  accede  without  hesitation  to  the  rulcs^  laid  down  by 
the  learned  judge  of  the  district.  The  mate  may  foifeit  his  right" 
to  command,  and  his  wages,  by  fraudulent,  unfaithful  and  illt-gal 
practices,  by  gross  and  repeated  negligence,  or  flagrant,  wilful^, 
and  unjustifiable  disobedience,  by  incapacity,,  brought  on  him  by 
his  own  fault,  or  palpable  want  of  skill  in  his  profession.  But> 
the  cause  o(  removal  should  be  strong,  evident  and.  legally  im- 
portant.^ The  case  of  a  common  sailor,  or  mariner,  is  somewhat 
different  from  a  mate,  and  therefore^  there  must  be  a  difference 
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in  he  causes  which  will  justify  a  dismissal  of  each.  An  assault 
by  a  mariner  od  the  captain,  is  gross  misbehaviour,  and  would 
certainly  justify  a  discharge. 


Thk  Ship  Mejttoe,  Oct.  T.  1825,  4  Mas.  U,  S,  Rep,  84.     S.  P. 

Sp£ar  V*  Pearson,  1  ib.  105. 

On  a  libel  for  wages,  the  owners  defended  themselves  on  the  Wagei  are 
ground  of  disobedience  of  the  seamen.     It  appeared,  that  on  the  dhohlSi  ^^ 
homeward   voyage  from  Canton,  Sheridan,  one  of  the  «««n^«Qi  5^ 'h^JJii 
struck  the  captain,  in  a  quarrel  with'bim,  and  the  other  seamen  uaidrunk 
countenanced  the  act.  and  refused  to  deliver  up  Sheridan  to  hira,  beaui^IIt 
and  seemed  to  exhibit  every  disposition  to  revolt^  but  still  con-  *«- 
tinued   to  obey  the  captain  in  their  ordinary  duty  on  board  the 
vessel.     On  the  vessePs  arrival  at  St.  Helena,  Sheridan  and  an- 
other refractory  seaman  were  put  on  shore. 

Per  Cur^  SioryJ^  (after  referring  to  Abbott  on  Ship.  p.  457> 
and  the  case  of  The  Exeter,  2  Uob.  261,)  observed — I  should  be 
sorrjT,  indeed,  to  lay  it  dowi  hs  a  leneral  proposition,  that  any 
act  of  d  sobe. Hence  by  a  seaman,  however  slight,  is  of  course  to 
be  visited  with  a  forfeiture  of  wages,  or  will  justify  a  master  in 
dismissing  him  in  the  crurse  of  the  voyage.  Such  a  principle, 
it  seems  to  me,  would  be  very  disastrous  to  the  commercial  in- 
terest of  the  country,  and  would  involve  so  many  difficulties  in 
its  application,  that  the  denial  of  wages  would  soon,  from  neces- 
flity  of  the  case,  with  reference  to  the  ordinary  habits  of  seamen, 
introduce  an  essentially -different  contract  in  maritime  employ- 
Bcent.  My  opinion  is,  that  the  disobedience  must  either  be  an 
act  of  a  very  gross  nature,  involving  serious  danger,  a  mischief 
or  malignancy;  or  it  must  be  hahitual,  and  produce  such  a  gen- 
eral diminution  of  duty  as  g^es  to  he  very  essence  of  the  con- 
tract;  hut  the  conduct  of  the  libellants  is  such,  that,  in  my  opin- 
ion, their  wages  ought  to  be  forfeited  up  to  the  time  of  the  of- 
iisnce. 

3. 

The  Ship  Mkktor,  Oct.  T.  1826, 4  Mas«  U.  S.  Rep.  84. 

After  the, misconduct  of  the  seamen,  which  amounted  to  a  for-  Butirths 
feiture  of  their  wages,  the  vessel  pursued  her  voyage,  and  th?  repent  and 
seamen  obeyfcd  the  captain,  and  performed  their  duty  on  board.  iJ,*]J^*^"'?** 
The  court  held,  they  were  entitled  to  wages  subsequently  earned.  Uiefod^U 
tha^t  the   master   had  power  to   remit  the   forfeiture,  which  re  ted. 
stored  the  seamen  to  their  rights. 

Per  SUDTjff  /•    The  master  is  the  general  agent  of  the  owner. 
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in  respect  to  the  manageraetit  of  the  ship,  and  has  authority,  so 
far  as  it  respects  the'contract  of  the  seamen  for  wages^-io  slipu* 
late  with  them  for  a  remission  of  their  fauHs,  and  to  reinstate 
theirf  in  their  rights.  It  is  sound  policy  to  intrust  him  with  such 
authority.  And  the  maritime  law  upholds  its  exercise  with  a 
steady  confidence.  If  it  were  othei^wise,  on  many  occasions  the 
ship  would  be  desertedi  and  the  voyage  be  defeated,  for  want  of 
a  suitable  crew  to  navigate  her.  If  no  subequent  good  conduct 
could  purge  the  forfeiture,  and  no  services,  however  cheerful 
r  and  constant,  eould  redeem  the  fault,  what  motive  would  there 
be  for  seamen  to  remain  by  the  ship,  in  her  perils  or  disasters^ 
especially  when  the  subsequent  earnbgs  might  be  scarcely  worth 
a  moment's  consideration. 

4. 

Lbwi^  v.  Davis,  Feb«  T«  1808,  3  Johns.  N.  Y.  Rep.  17;  Solli- 

VAH  V.  Iko&aham,  Bee's  Adm.  Rep.   182;   Hott  t« 

Wf  LDriRE,  3  Johns.  Rep.  518. 

iS wMrib"      '^^^  vessel  arrived  at  New  York  from   Bayonne,  and  the  sea- 

tion  among  men  were  permiited  to  go  on  shore  by  the  mate,  in  the  absence 

Ibrembcz    of  the  captain,  and  the  second  mate  was  ordered  to  return  and 

skmtou     take  charge  of  the   vessel  at   night,  but   neglected  to  do  so, 

and  some  part  of  the  cargo  was  stolen.    The  judge  charged  the 

jury,  that   the  crew  was  not  bound  to  contribute  to  the  loss,  as 

there  was  no  evidence  of  any  collusion  or  negligence  in  them,  so 

as  to  make  them  liable,  where  the  loss  could  not  be  brought  home 

to  any  one  in  particular,  and  that  the  loss  ought  to  be  borne  by 

the  person  to  whose  care   the  vessel  was  committed  for  thai 

night,  the  rest  of  the  crew  having  left  the  vessel|  by  permission 

of  the  first  mate. 

Per  Car.  Kcnt^  C.  J.  Admitting  the  rule  of  the  maritime 
law  to  be,  that  mariners  are  to  contribute  out  of  their  wages  to 
the  damages  arising  from  emmbezzlements  by  each  other  during 
the  voyage,  yet  if  negligence  be  not  imputable  to  them,  and  the 
circumstances  of  the  case  do  not  fix  the  presumption  of  embez- 
element  upon  any  of  the  crew,  they  ought  not  to  contribute.  The 
loss  ought  in  justice  to  attach  upon  the  person  to  whom  the  care 
of  the  vessel  was  committed  for  the  night.  Vide  Story's  Abbott, 
p.  473,  (note  1.)  The  subject  is  ably  discussed  in  Spurr,  e^«I. 
V.  Pearson,  1  Mason's  Rep.  104,  who  observes,  that  there  can 
be  no  doubt,  that  if  an  embezzlement  be  traced  home  to  a  par- 
ticular mariner,  he  is  responsible  for  the  full  value;  and  in  a  suit 
for  his  wages,  the  admiralty  will  make  the  proper  deduction,  or 
even  under  some  circumstances,  sustain  a  direct  suit  for  recom- 
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pense.  And  where  the  embezzlement  is  aggravated,  the  law 
imposes  the  additional  forfeiture  of  the  whole  wages,  but  the 
other  seamen  are  not  liable  to  contribute,  unless  it  be  caused  by 
their  fraud,  connivance  or  negligence. 

5. 

Okne  t.  Townsend,  Oct.  T.  1827,  4  Mason's  U.  S.  Rep.  641. 

To  a  suit  for  wages,  the  defendant  relied  on  habitual  drunken-  ^'JjjJJJJ* 
tiess  as  a  defence,  the  mariner  being  discharged  on  that  ground,  nestprodue 
Per  Cur.     Siory,  J.     This  is  a  vice   which   cannot  receive  jjfy'"^ 
countenance  from  any  maritime  court,  and  is  of  such  rank  and  formdutr 
injurious  tendency,  both  as  to  discipline  and  service  on*  board  ^^£[i^ 
riiip,  that  it  usually  calls  for  the  animadversion  of  the  court,  and 
not  unfrequently.is  followed  by  punishments  in  the  shape  of  di- 
minished compensation  and  wages.     Where  it   is   habitual  and 
gross,  it  may  indeed  be  visited  with  a  total  forfeiture  of  wages; 
but  wher€  it  is  only  occasional,  or  leaves  much  meritorious  ser- 
vice behind,  it  is  thought  quite  sufficient  to  recover  in  damages, 
the  amount  of  the  actual  or   presumed  loss,  resulting  from  such 
a  violation  of  the  mariner's  contract,  and  imperfect  performance 
of  duty.    The  marine  law  is,  in   this;  as  in  many  other  cases, 
founded  on  an  indulgent  cpnsideration  of  human  temptation  and 
in6rmities.     It  is  not  insensible  to  the  perils  and  hardships,  the 
fiitigues  and  excitements,  incident  to  the  sea  service;  and  it  al« 
lows  much  of  the  habitual  thoughtlessness,  irregularity,  r.nd  im* 
petuosity,  which,  with  much  gallantry,  and  humanity,  is  mixed 
up  in  the  character  of  seamen.     It   deals  out  its  forfeitures, 
therefore,  with  a  sparing  hand,  and  aims  to  arrive  at  just  and 
equitable  results,  not  by  enforcing  rigid  and   harsh  rules,  but  by 
moderating  compensation  as  well  as  punishment,  so  as  to  appor- 
tion each  to  the  nature  and  extent  of  the  oiTence.     Where  this 
vice  establishes  an  incapacity  to  do  duty,  the  wages  are  forfeit* 
edy  otherwise^  it  merely  operates  to  diminisl^  compensation. 


6. 

Ward  v.  Ames,  May  T.  1812,  9  Johns.  N.  Y.  Rep.  138. 

Per  Cur.     It  is  an  acknowledged  principle  in  the  marine  law,  Wi^tars 
that  if  the  master  unjustly  dismiss  a  seaman,  during  a  voyage,  JJb     **hi 
he  is  entitled  to  his  full  wages   for  the    voyage.     And  if  he  is  voluntary 
obliged  to  fly  from  a  service,   by  extreme  ill  usage  and  danger  ftSS'ilTui 
of  his  personal  safety,  arising  from  the  master,  who  is  bound  to  i^p  and  cm 
protect  him,  it  is  not  the  case  of  a  voluntary  desertion,  but  comes  qmos. 
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tbe  reach  of  the  aboro  priaciple;  Rice  r.  The  Polly  ud 
iatty^  2  Peter's  Adm.  Decis.  420;  and  toL  1,  p.  176.« 

7. 

Webb  t.  DtrncKiNGFiELD,  Aug.  T.  1816, 13  Johns.  N.  Y,  Rep. 

p.  890* 

v^^      ^^^^^P^  ^^^  ^^g«»  <>tt  hoard  the  Maria. 

uafnd*pro     The  plaintiff  performed  his  dutj  until  the  ressel  arrived  at 

^^J^^  New-York,  her  port  of  discharge,  when  he  left  her,  and  refnsed 

ahovldMi  to  assist  in  unladinor  her  cargo. 

iheimeWes      Per  Cur.     Van  Jftssj  J.     Ail  the  seamen  belonging  to  the 

•dwSbom  ^'^^P  ^^^  ***'  **  ^*^  York,  the  port  of  delivery,  as  soon  as  she 
Imto  **  un  was  moored,  and  they  refused  to  assist  in  unlading  the  cargo,-* 
a^^alen  -^.nd  the  question  is,  can  they  recover  their  wages  up  to  the  time 
dcdfundtheof  the  desertion  or  not?  . 

chai^  of       By  the  6th  section  of  the  act  of  congress,  for  the  government 
hnvlna^'r  ^°^  regulation  of  seamen  in  the  merchants'  service,  1  L.  (/.  S. 
before  she    p.  140,  it  is  enacted,  ^^  that  as  soon  as  the  voyage  is  ended,  the 
^llf^^for^  cargo,  or  ballast,  be  ftilly  discharged   at  the  port  of  delivery, 
feitmie  of    every  seaman  or  mariner,  shall  be  entitled  to  tbe  wages,  which 
thoafh  the  shall  be  then  due  according  to  his  contract,  &c.'' 
•nSefand       ^^^^  ^his,  as  Well  as  from  the  reason  and  propriety  of  the 
she  it  safely  thinp:,  the   contract  with  a  seaman  continues  in  force  until  the 
"^^^^        cargo  is  finally  discharged,  and  if  he  leaves  the  ship  without 
justifiable  cause,  before  that  is  accomplished,  he  has  no  right  to 
recover  any  part  of  his  wages.     And  the  shipping  articles  con- 
tain an  express  stipulation  by  which  the  wages  are  forfeited  in 
case  of  desertion. 

8. 

The  Ship  Mxittob,  Oct.  T.  1826,  4  Mttson's  U.  S.  Rep.  102. 

Justment         ^^  ^^^^  case,  the  seamen  had  forfeited  their  wages,  but  had  af* 

jrhera  part  terwards  obeyed  the  captain,  and  performed  their  duties  to  the 

jMsartliir   end  of  the  voyage. 

***^  The  court,  Siory,  J.  held,  1st,  That  the  advance  wages  stip- 

ulated  in  the  shipping  articles,  should  be  a  charge  on  the  for- 
feited wages.     2d,  That  money  advanced  in  the  Toyage,  for 

*  A  TolnoUry  desertion  will  forfeit  the  wages*  but  even  then«  if  the  deeertar  ts* 
torn  and  be  accepted,  that  consequence  does  not  follow;  Miller  v.  Mant,  t  CaOipb. 
698.  8o,  if  a  ship  be  captured  or  lost,  before  the.end  of  tbe  TojafOttbe  wafee  are 
lost ;  Yates  t.  Hall,  1  T.  R.79.  And  BoU  ?.  Thompson,  4  East,  648,  it  was  beldt 
that  if  after  tbe  hostile  detention  of*the  ship  by  the  captor^sbo  ultimately  compIetM 
her  voyage,  the  sailor  is  entitled  to  wages  daring  tbe  deteBtlon*  tbeugb  lis  be  taken 
foraibly  from  the  ship  by  the  captor. 


•laiheSf  k^»  and  not  ttipulated  for,  should  be  a  charge  on  tha 
unforfiritad  wa^rea.  3d,  That  hospital  money  should  be  appor* 
ttoaed  j>roV-afoy  on  the  wages  of  the  whole  voyage. 

JHnDfft.     And  see  tit.  <'  Libel,''  on/e.  Vol.  6,  p.  484. 
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VI.  DECLARATION,  p.  120. 
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I.  WHAT  AMOUNTS  TO  GENERALLY. 

1. 

Mateakt  y.  RicHA&Dsoir,  Nor.  T.  1818,  1  Nott  &  M'Cord's 

S.  C.  Rep.  347. 

The  plaintiff  was  a  candidate   for  member  of  congress,  and  ^^^^ 
the  the  defendant  said,  *^He  is  impaired  in  his  understanding,  amount  tow 
his  mind  is  impaired,  his   mind   is   injured  by  disease;  that  Dr^ 
Irvine  told  him  so;  that  Dr.  Irvine  said  his  mind  was  impaired,, 
weakened,  and  never  could  be  depended  upon. 

Demurrer  and  joinder. 

Per  Cur.  JfoU^  J.  Notwithstanding  the  frequent  occurrence 
of  actions  of  slander  in  our  courts,  it  does  not  appear  to  be  well 
settled,  that  words  of  themselves,  in  legal  contemplation,  con» 
•titute  slander.*  li  spoken  of  a  private  person  holding  no  of- 
fice, nor  engaged  in  any  profession  or  trade,  ihey  must  be  such, 
at  least,  if  true,  as  woald  subject  him  to  legal'  pumshment;  if 
spoken  of  any  other  person,  they  must  be  calculated  to  injure 
him  in  his  office,  profession  or  trade.  It  has  been  held,  that 
words  written  and  published,  are  actionable,  which  if  spoken,. 

*Tli«  aetion  mvf  b«  8iiiUto«d  when  a  person  malieionsly  ind  falaelj  charges  anotb«- 
•ftwith  any  erime  that  wooldaabjact  him'to  paniahment;  aa  treason »perJQry,  forgerj 
brihery^or  any  erime  or  miedemeanor;  or  with  having  any  inrectioa«diMase,  which 
might  ezclfide  him  fVom  toeiety;  or  reporting  cireametances  that  will  injare  him  ia 
hia  trade  or  paofeaeion,  or  tend  to  diainberit  or  deprive  him  of  an  estate;  14  PetefS» 
^MrflTs  Abr.  ^W.    See  the  caaes  abridged,  and  Elliot  v.  JLitaberry,  S  Bibb.  473. 
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would  furnish  no  ground  of  action ;  Villers  ▼•  MonsU y^  2  Wil«« 
403.  But  they  must  be  such,  as  in  the  common  estimation  of 
mankind,  are  calculated  to  reflect  shame  or  disgrace  upon  the 
person  the)'  are  spoken  of,  or  hold  him  up  as  an  object  of  ha^ 
tred,  ridicule,  or  contempt.  There  is  nothing  of  that  sort  com* 
plained  of  in  these  publications.  They  barely  express  an  opiii* 
ion,  that  the  plaintiff's  mind  has  been  impaired  by  disease.^ 
That  was  a  misfortune  and  not  a  feult.  It  might  have  been 
calculated  to  excite  compassion,  but  not  hatred,  ridicule  or  con- 
tempt. And  even  where  special  damages  are  the  foundation  of 
the  action,  the  words  must  be  of  an  opprobrious  nature,  and 
such  as  are  calculated  to  lessen  the  person  of  whom  they  are 
spoken,  in  the  opinion  of  the  community;  but  when  they  are 
perfectly  justifiable  'or  ianocent,  no  action  will  lie,  although 
aome  injury  may  have  resulted  from  them.  As  to  say  of  a  law- 
yer, that  he  was  not  witty,  by  which  he  lost  a  fee;  of  a  clergy- 
man, that  he  was  not  eloquent,  by  which  he  failed  to  get  a  place; 
or  of  a  woman,  that  she  was  not  handsome,  by  which  she  lost  her 
marriage,  these  words  are  not  actionable. 

2. 

Vaugben  v.  Havens,  May  T.  1811,  8  Johns.  Rep.  N.  T.  Rep* 
.  ,         ,  109;  Ward  v.  Clark,  2  ib.  10. 

A  chsrg6  of 

•we0ri;ig  Ptr  Cur.  Spencery  J.  It  has  frequently  been  decided  in  thia 
bt  followed  court,  that  to  charge  a  person  with  having  sworn  false,  is  not 
^y*"^"?.  actionable,  unless  there  be  h  colloquium  concerning  a  proceed- 
Buttbepro  ing  in  a  court  of  competent  jurisdiction,  and  the  words  are  al- 
^^'  leged  to  have  been  spoken  in  reference  to  that  proceeding. 

3. 

Bullock  v.  Koon,  May  T.  1828,  9  Cow.  N.  Y.  Rep.  30;  GaExir 
But  not  V.  Long,  2  Caine's  Rep.  91. 

Mrdsare        P^  ^^'     Where  the  words  are  actionable  in  themselves,  all 
aeiionable    the  plaintiff  is  bound  to  prove,  is  the  speaking  of  the  words.— 
mIvm.        As,  for  instance,  a  charge  of,  ^*  you  have  perjured  yourself.''— 
It  is  otherwise  when  the  words  are  not  actionable  of  themselves^ 
but  are  made  so  by  extrinsic  circumstances.     Those  circumstan- 
ces must  be  alleged  in  the  declaration  and  proved. 

« 

4. 

M'Cladohset  v.  Wetmore,  May  T^  ISIO,  6  Johns.  N.  Y. 

Rep.  82. 
Slander. 
falMoath.       While  the  pla'^ikflT,  as  a  witness,  was  giving  testimony  in  » 


-^--^ 
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cause  in  court,  to  a  point  material  to  the  issue,  the  defend- 
ant said,  <<  that  is  false.'^  The  plaintiff  obtained  a  verdict,  and 
this  was  a  motion  in  arrest  of  judgment,  on  the  ground  that  the 
words  were  not  actionable. 

Per  Cur.  The  defendant  charged  the  plaintiff  with  swearing 
false,  as  a  witness  in  a  court  of  justice,  on  a  point  material  in 
the  cause.  These  words  so  charged,  are  actionable,  if  spoken 
maliciously;  for  they  import  perjury.  To  charge  a  person  with 
taking  a  false  oath  in  a  court,  has  been  held  actionable,  and  this 
charge  is  synonymous;  Com.  Dig.  tit.  Action  upon  the  case  for  a 
defamation,  D.  5«  7. 

5. 

Shekwood  t.  Chase,  Oct.  T.  1833,  11  Wend.  N.  Y.  Rep.  38; 
M'Clauohry  y.  Wetmore,  6  Johns,  Rep.  82;  Niven 
T.  MuNN,  13  ib.  48. 

Sherwood  sued  Chase  for  slander.     The  woi:ds  were,  **  I  can-  j^Jn^o^a^^w 
not  enjoy  myself  in  a  meeting  with  Sherwood,  for  he  has  sworn  rcdihatthe 
false  and  I  can  prove  it,  and  if  you   (meaning  the  bystanders)  do  jurisd^cifon 
not  believe  it,  you  can  go  to   Esquire  Bassetts,  and  see  it  in  a  or  ihatihe 
suit  between  James  L.  Sherwood,  plaintiff,  and  Richard  P.  Brown,  was  given 
defendant.  -3?' 

The  court,  Savage,  C.  J.  held  the  words  actionable;  and  that  * 
where  the  charge  of  false  swearing  relates  to  a  trialbefore  a'jus- 
tice,  in  which  an  oath  was  administered,  the  judgment  obtained 
by  the  plaintiff  will  not  be  arrested,  although  it  be  ^ot  averred  in 
the  declaration,  that  the  justice  had  jurisdiction  of  the  subject 
matter  of  the  suit,  nor  that  the  evidence  was  given  on  a  point 
material. 

6.  . 

Andres  and  Wife  v.  Hoppenheafer,  May  T.  18!7,  3  Serg. 

&  Rawl.  Penn.  Rep.  255.  To  char 

This  was  an  action  against  the  defendant  for  slander  of  the  person  with 
plaintiff's  wife,  in  , which  the  court  below  arrested  the  judg'^fSon 
ment,  after  a  verdict  for  the  plaintiff.  able 

The  slanderous  words  alleged  in  the  declaration  to  have  been 
uttered  by  the  defendant,  were  in  German,  meaning  in  English, 
as  follows,  *^  What  is  a  woman  that  makes  a  libel?  She  is  a 
dirty,  and  that  is  yew;  you  have  made  a  libel;  and  I  will  prove 
it  with  my  whole  estate." 

Verdict  for  plaintiff,  and  the  judgment  was  arrested  on  the 
ground  that  the  words  were  not  actionable. 

Vol.  VIII.  14 
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Per  Cur.  Tilghman,  C  /.  The  words  should  contaiu  in  im- 
putation of  some  crime,  liable  to  capital  or  infamous  punish- 
ment, or  some  misdemeanor  of  an  infamous  nature.  And  the 
charge  of  making  a  libel  will  come  within  this  rule. 

Per  Giison^  J.  In  Brooker  y.  Coflin,  5  Johns.  Rep.  188,  the 
rule  is  restrained  to  a  charge,  that  would,  if  true  subject  the  par- 
ty to  an  indictment  for  a  crime  involving  moral  turpitude,  or 
that  draws  after  it  an  infamous  punishment.  This  distinction  ap- 
pears to  me  to  he  a  sound  one^  and  to  be  founded  in  reason  and 
good  sense. 

• 

7. 


Or  with 


JoKKs  V.  HuNOERFOKD,  Dec.  T.  1832,  4  Gill  &  Johns.  Md.  R- 

402.     See  Wallace  r.  Youho,  6  Mon.  Rep.  155. 

burning  a        ^^^  ^^^*     Buchanan,  C.  /.     This  is  an  action  of  slander,  and 

cthoolhouM  the  words  charged  in  the  first   count  in  the   declaration,  are, 

^  he  burnt  the  school-house,^'  inuerulo,  the  school-house  of  the 

appellant  Jones. 

There  can,  we  think,  be  no  doubt,  that  mariciouslj  to  charge 
another  with  wilfully  burning  a  school-house^  (the  property  of 
another,)  is  per  *e  actionable. 

« 

8. 

CRErEBT  V.  BuBCH,  Nov.  T.  1825,  1  Blackford's  Ind.  Rep.  400. 
S.  P,  Van  Aukin  v.  Westfall,  14  Johns.  N..  Y.  Rep^ 
233>  Haight  .v.  Morris,  2  Halst.  Rep.  289;  Shippen 

Word^char      ^      M'Craw   2  Murphy's  Rep.  463. 

gingapcr        Crefert  sued   Burch  for  charging   him  with  stealing  hogs  in 

«s;:uung  *»>•  »»»♦«  o*'  Ohio. 

larceny  in        Per  Cur.     Holmon,  J.     The  circuit  court  instructed  the  jury, 
■uSeare  ac  ^^^^  "^  ^^^  charge  of  hog  stealing,  set  forth  in  the  declaration, 
lionablo.      ^as  made  in  reference  to  a  larceny  committed  in  the  state  of 
Ohio,  the  action  wo ll^d  not  lie. 

We  take  the  law  to  be  otherwise.  To  charge  a  man  with 
having  committed  a  crime,  in  a  sister  state,  is  as  injurious  to 
his  reputation,  and  may  subject  him  to  the  same  pains  and  pen- 
alties as  if  he  were  charged  with  baring  committed  the  crime  in 
this  state. 

9. 

But  not  to       Blanchakit  V.  FisK,  Sept.  T.  1821y  2  N.  Hamp.  Rep.  3981 
niim"       The  declaration   charged  the  slander  as  follows:     **You  have 
Qfunsaiifi/i  stolen   a  file  of  bills    (meaning  a  file  of  unsatisfied  accounts 
counUi"      against  sundry  persons,  who  had  before  then  purchj»sed  bread  of 
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the  firm  of  A  Stanley  &.  Co.  of  vrhich  company  said  Fisk  had 
been  a  member,  and  the  s^id  Blanchard  a  bread  driver;  and  the 
said  Blanchard,  as  the  agent  of  the  said  company,  had  contract- 
ed the  debts  due  upon  the  said  bills)  out  of  my  desk,  you  have 
no  doubt  collected  them  in  rags,  and  have  paid  your  debts  with 
them." 

Verdict  for  plaintiff. 

Per  Cur:  Richardstmy  J.  The  real  question  is,  do  the  words 
contain  an  imputation  of  the  crime  of  larceny.  If  by  a  file  of 
unsatisfied  accounts  is  to  be  understood  a  file  of  papers  contain* 
ing  charges  for  goods  sold  and  delivered  and  not  paid  for,  and 
this  was  the  meaning  of  the  defendant,  when  he  spok^tof  a  ^^file 
of  bills,'*  the  words  are  clearly  not  actionable.     , 

Judgment  arrested^ 

10. 

FiFDLAT  V.  Beab,  Sept.  T.  1822,  8  Sergt.  &  Rawl.  Pcnn.  Rep. 

p.57U 
Per  Cur.     Tilghman^  C.  /.     This  is  an  action  of  slander,  ^nd  Or    to 
the  only  question  is,  whether  the  words  laid  in   the  declaration  piainti0' 
are  actionable.     The  words  were,  "that  the  plaintiff  stole  a  dog.''  JJ^^^^d^. 
The  objection  is,  that  a  dog  is  not  a  subject  of  felony,  and  there- 
fore it  was  impossible  the  plaintiff  should  steal  one.     it  is  conce- 
^ded  by  the  counsel  for  the  plaintiff,  that,  by  the  common  law,  a 
dog  is  not  that  kind  of  property  of  which  there  can  be  a  felony. 
It  is  so  laid  down  by  Ha  e  and  Hawkins,  who  have  been  followed 
by  all  subsequent  writers  on  criminal  law. 

The  words  laid  in  the  declaration  in  this  case  are  not  ac- 
tionable. 

11.  . 

Boyd   and  wife  v.   Bkemt,  Nov.  T.  1812,  1   Const.  Ct.  Rep. 

Tread.  Ed.  101. 

This  was  an  action  of  slander  for  calling  the  plaintiff  ^s  wife  a  Caltinga 
whore ^  no  special  damage  was  laid,  and  a  non  suit  was  ordered  who^lsnot 
on  the  ground  that  the  declaration  contained  no  cause  of  action.  RctionabU. 

Per  Cur.  Brevard^  J.  The  words  charged  are  not  actiona- 
ble; and  if  the  plaintiff  should  even  obtain  a  verdict,  the  judg* 
ment  would  be  arrested;  1  Com.  Dig.  1791,  255,  256;  4  Co.  20; 
7  Co,  44;  2  Inst.  492;  6  Com.  Dig.  131;  2  T.  R.  483;  2  Inst. 
478;  1  Com.  Dig.  274,  276. 

I  will  not  say  what  my  opinion  would  be,  if  I  had  the  power 
to  make  the  law.  As  my  duty  is  confined  to  declaring  what  the 
law  is,  I  must  say,  that  the  non  suit  ought  not  to  be  set  aside. 
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12. 
Walton  t.  Siitglbton,  Dec.  T.  1821,7  Sergt.  &  Rawl*  Penn. 
Rep.  449;  Bcinbr  t.  Busrfield,  1  Watt's  Rep.  23. 
Contra—  Slander. 

"«Sn  he*  '^^^  J"^y  6^^^  *  general  verdict  for  the  plaintiff  for  $5,000 
got  to  bed  damages.  The  defendant  moved  in  arrest  of  judgment,  and  as- 
toirnvoman  signed  the  following  as  one  of  the  reasons:  That  the  declaration 
iaactiona  contains  a  count  for  uttering  the  following  words  which  are  not 
actionable,  "You  got  to  bed  with  Sarah  M'Gargic." 

Per  Cur.  Duncan^  J*  This  set  of  words  is  clearly  actiona- 
ble— ^no  other  construction  can  be  put  on  them  than  the  jury 
have  done. 

13. 
Jennett   Milleb   v.  Parish,  Sept.  T.  1829,  8  Pick.   Mass. 

Rep.  384. 
Tochargea  1"^^^  ^^^  an  action  of  slander  brought  against  the  defendant, 
woman  fQj.  having  charged  the  plaintiff  with  having  committed  the  crime 
cation  is  ac  of  fornication.  The  plaintiff  obtained  a  verdict,  and  the  defen- 
ibeground  ^^^^  move  in  arrest  of  judgment,  on  the  ground,  that  charging 
that  it  may  the  plaintiff  with  having  committed  that  crime  was  not  actiona- 

Bubject  the    i  i     " 
pnrty  to         Ole^ 

and£^"^  ^^^  ^^^'  P^^^^y  <^-  •'•  I^  *s  objected,  that  a  false  and  ma- 
disgrace  ^ip  licious  charge  of  fornication  against  a  female,  will  not  sustain  an 
**"  ^''  action  of  slander,  because  fornication  is  not  a  crime  at  common 
law,  and  is  not  punishable  by  statute  with  ignominious  punish- 
ment. We  do  not  think  that  the  objection  is  valid;  for  when- 
ever an  offence  is  charged,  which,  if  proved,  may  subject  the 
party  to  a  punishment,  though  not  ignominious,  but  which  brings 
disgrace  upon  the  party^falsely  accused,  such  an  accusation  is 
actionable. 

It  seems  to  have  been  determined  otherwise  in  New  York,  as 
in  Brooker  v.  Coffin,  5  Johns.  Rep.  188,  though  such  a  case  falls 
within  the  rule  for  supporting  such  actions,  as  stated  by  the  judge 
who  delivered  the  opinion. 

It  has  always  been  law  in  this  commonwealth,  and  is  so  held 
in  New  Hampshire  and  Connecticut;  Woodbury  v.  Thompson, 2 
•  N.  H.  Rep,  194;  Frisby  v.  Fowler,  2  Conn.  Rep.  707. 

14. 

Shields  and  wife  v.  Ounnikgbak,TTot.  T.  1820, 1  Blackf. 
Ind.  Rep.  86.    S.  P.  Mokais  v.  Bakclet,  1  Litt.  Rep. 
64;  Philips  v.  Wiley,  2  ib.  163;  Fbisbik  v.  Fowleb,  2 
t^SX"  Conn.  Rep.  707. 

The  plaintiff  below  declared  that  the  defendant  said,  ^^Doctor 
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Eddy  made  an  appointment  with  Elizabeth  Cunningham,  scaled  {5**^5^^* 
the  walls,  and  went  to  bed  with  her  at  Mrs.  Reperton's  house.''    tbesiatute 
Scott<i  J.  held  these  words  actionable  under  the  statute,  but  Kentucky, 
not  at  common  law.  ^^ 


11.  AS  TO  PERSONAL  CHARACTER.*   ' 

1. 

♦ 

BoKNEa  V.  Boyd,  Dec.  T.  1807,  3  Har.  &  Johns.  Md.  Rep.  278. 

The  words  were,  "that  he  (the  plaintiff)  had  stolen  my  horse  Thewordi 

,  ,  1     ,  .       ,  ,  .  .        *•       *      ,   r#.i  »     Ji  there  18  ihe 

and  brought  him  home  this  morning/'     And  "there  is  the  man  man  who 
who  stole  my  horse  and  brought  him  home  this  morning."     The  J'o^°2nd 
verdict  was  for  the  defendant.     It  was  contended,  the  words  on-  brought 

■     •  A    %      g.  him  bono 

jy  imported  a  trespass.  ye&terdey, 

By  the  court.     Judgment  reversed,  and  procedendo  awarded.      ^  ociiona 

2. 

WiHTER  V.  SuMvALT,  Junc  T.  1810,  3  Har.  &  Johns.  Md.  Rep. 

p.  38. 

The  words  spoken  were,  "Vou  are  a  rogue,  and  I  can  prove  But  not, 
that  you  cheated  Matthias  Sitler  out  of  $100."     Verdict  for  plain-  l^^Ut: 
tiff.     Motion  in  arrest. 

By  the  court.     Judgment  reversed,  on  the  goound  the  words 
were  not  actionable. 


*Worde  spoken  of  personal  character  must  impnte  tho  coromiMion  of  eome  criiao 
punishable  at  lacr:  Onslow  v.  Home,  3  Wils.  186;  Christie  ▼.  CowoII,  Peok.f4.  As 
for  Bajin|r  of  a  person,  he  was  put  in  the  round  house  for  itenling  ducks;  Beaver  v. 
Rider,  Z  Wils.  300.  And  also  where  the  imputation  was,  that  the  act  was  done; 
as  "In  Black  Bali  Yard  you  cnuld  procure  bad  money  for  grold,  and  clip  it;*'  Speed 
T.  Perry,  2  Salk.  697.  It  is  actionable  to  accuse  a  person  of  treason;  Lewis  t.  Ro- 
berts, Hard.  203.  Or  of  murder;  Batters  v.  Hey  ward,  8  Mod.  Rep.  24.  Or  to  accuse 
.  the  plaintiff  with  theil  or  burglary  ;  Carpenters.  Tarrant,  Cas.  Temp.  Hard  339. 
Or  robbery,  as  charging  a  person  that  *^he  set  upon  him  in  the  highway,  and  took 
bis  purse  from  him,  and  would  have  cot  him  in  tho  middle,  had  not  the  plaintiff 
run  away  ;''  Lawrence  v.  Woodward,  W.  Jones.  352 ;  Tomlinson  v.  Brittlebrand, 
6  B,  &  A.63D.  Bo  the  action  will  bo  sustained  by  imputing  to  the  plaintiff  perjury 
or  subornation  of  perjury ;  Goodwin  ▼.  Brown,  2  Shower's  Rep.  33.  So  also  for 
imputed  forgery  ;  Reynolds  ▼.  Binton,  T.  Raym.  4;  Nuttal  ▼.  Foge,  ib.  17.  But  the 
action  does  not  lie  for  calling  a  person  whore,  adulterer,  or  bawd,  without  special 
damage;  Davis  ▼.  Gardner,  4  Co.  19  b.  The  words  '*She  had  a  child)  whereby  sho 
lost  tho  love  of  her  parents,"  are  not  actionable,  without  special  damage;  Barnes  ir. 
Briddlt,4  Lev.  262.  Nor  to  say  of  a  woman,  ^  Thoa  hast  a  hastard;"  Byron  T. 
Earnest  12  Mod.  Rep.  10. 
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3; 

FowLE  V.  RoBBiNS,  Oct.  T.  18l5,  12  Mass.  Rep.  498 ;  Nye  v. 

Otis,  8  ib.  122;  Walker  v.  Winn,  8  ib.  248j  Hamilton 

V.  Dent,  1  Hayw.  Rep.  116;  Bloss  v.  Tobet,  2  Pick. 

Rep.  330;  Pelton  v.  Wakd,  3  Caine's  Rep.  73. 

swore  false      The  words  were,  **You  swore  false  at  the  trial  of  your  brother 

at  the  trial  John,"     The  declaration  did  not  contain  an  averment  that  the 

brother       words  Were  uttered  ^^of  and  concerning  the  trial  mentioned,  by 

action&ble.  ^^y  of  inducement  in  the  declaration,  and  of  and  concerning  the 

testimony  which  the  plaintiff  gave  at  the  trial." 

Jackson,  J.  held  the  words  actio&able  in  themselves,  and  there 
was  no  necessity  of  stating  the  manner  or  occasion  of  speaking 
them.  But  where  the  words  are  actionable  only  by  their  relation 
to  some  extrinsic  fact,  with  reference  to  which  they  were  spoken, 
it  is  necessary  to  state  the  fact  by  way  of  inducement,  and  then 
to  aver  the  discourse  was  of  and  concerning  that  fact*  See  Mar- 
tin V.  Melton,  4  Bibb,  99  ;  Boling  v.  Luther,  2  Taylor,  202;  Wat- 
son V.  Hampton,  2  Bibb,  319. 

4. 

Stamfield  v.  Boyer,  June  T.1824,  6  Har.  &  Johns.  Md.  Rep. 
248 ;  BaooKER  v.  Coffin,  5  Johns.  Rep.  188;  Robert  & 
WIPE  V.  E.  L.  2  Nott  &  M'Cord's  Rep,  204.  (The  de- 
cisions are  various  in  the  different  states  upon  this  point, 
depending  upon  the  fact  whether  the  crime  be  punishable 
or  not.) 
Words  The  words  used  by  the  defendant  imputed  fornication  to  the 

uomarr^d   plaintiff.     .The  words  proved  were  such  only  from  which  the  act 
:i.ifo™i    might  be  inferred. 

xsation,  are  Verdict  for  plaintiff,  and  the  defendant  brought  a  writ  of  error, 
notacuona  p^^  ^^^  Martin^  J.  Two  objections  have  been  made  to  the 
judgment  of  the  court  below,  both  of  which  we  think  are  sustained 
upon  established  principles  of  law.  The  words,  as  proved  by  the 
witnesses,  are  not  in  themselves  actionable;  and  if  they  were  ac- 
tionable, the  variance  between  them  and  those  laid  in  the  decla- 
ration is  fatal. 

Judgment  reversed. 

5. 

But  ilia,  to  Martin  t.  Hilwell,  May  T.  1816, 13  Johns.  N.  Y.  Rep.  275. 
person*  The  words  were,  "Mrs.  Martin  kept  a  bawdy  house  in  George 

with  keep    street.     Verdict  for  plaintiff— motion   in  arrest,  on  the  ground 
dyboate.    the  words  were  not  actionable. 
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Per  CW.  In  Brook er  v.  Coffin,  6  Johns.  Rep.  191,  the  law, 
as  to  what  words  were  actionable,  is  settled,  and  the  following 
role  laid  down  as  the  safest,  and  one  which  the  cases  warranted; 
▼iz.  **In  case  the  charge,  if  true,  would  subject  the  party  charged 
to  an  indictment  for  a  crime  involving  moral  turpitude,  or  sub- 
ject him  to  an  infamous  punishment,  then  the  words  would  be, 
in  themselves,  actionable."  There  is  no  doubt  that  the  keeping 
of  a  bawdy  house  is  a  common  nuisance,  and  that  the  person 
keeping  it  is  liable  to  an  indictment. 

Motion  denied. 


IIL  AS  TO  PROFESSIONAL  CHARACTER.     . 

1. 

Davis  v.  Davis,  Nov.  T.  1818, 1  Nott  &  M^Cord's  S.  Ca.  Rep. 

p.  290. 

The  declaration  charged  the  words  to  have  been  spoken  of  the  ^^^^* 
plaintiff  as  a  merchant,  viz:  "You  have  got  my  money  on  your  another  !■ 
shelves,  you  are  a  damned  rogue  "     A  nonsuit  was  ordered  by  1,%* trade  op 
the  court  below,  on  the  ground  the  words  were  not  actionable,     profession, 

Per  Cur.  Oantt.  The  law  is  clear,  that  words  not  actionable  impairliw 
in  the  case  of  a  common  person,  may  become  so,  when  spoken  of  aSionabte. 
another,  in  relation  to  the  office  he  fills,  or  the  trade  or  profession 
which  he  carries  on.  Thus,  to  say  of  a  person  in  a  judicial  of- 
fice, *'he  is  but  a  half  eared  jvfstice;  he  will  hear  but  one  side;" 
Masham  v.  Bridges,  Cro.  Car.  223:  Of  a  person  in  an  office  of 
trust,  "that  he  is  a  corrupt  man;"  Moore  v.  Foster,  Cro.  Jac.  65: 
Of  a  clergyman,  ''^he  preaches  nothing  but  malice  and  lies  in  the 
pulpit;*'  3  Lev.  17,  1  Com.  Dig.  257:  Of  a  physician,  •'he  is  no 
scholar;"  1  Roll.  Abr.  54:  Of  a  lawyer,  "He  knows  no  more  law 
than  Mr.  C.  Bull:"  Of  a  lime-burner,  "he  is  a  cheating  knave;"' 
1  Lev.  115:  Of  a  tradesman,  "he  is  a  pitiful  fellow  and  not  able 
to  pay  his  debts;"  1  T.  Raym.  184:  Or  of  any  person  who  seeks 
his  living  by  buying  and  selling,  he  is  a  corrupt  knave,  and  not 
worth  three  halfpence."  All  these  have  been  held  to  be  action- 
'ablc  words.  *  From  whence  it  may  be  fairly  inferred,  that  any 
words,  spoken  of  a  person  in  relation  to  his  .trade  or  profession 
which  lead  to  impair  his  credit,  or  charge  hinr  with  fraud  or  in* 
direct  dealing  in  his  line  of  business,  are  actionable.  Upon  the 
whole,  I  am  of  opiniorr,  that  the  words  are  actionable,  and  that 
the  nonsuit  be  set  aside,  and  a  new  trial  granted. 
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2. 

Sewall  v.  Catun,  Aug.  T.  1829,  3  Wend.  N.  Y.  Rep.  291; 
BuRTCH  V.  NicKERsoN,  17  Johos.  Rcp.  218;  Backus  v. 
Richardson,  5  ib.  476. 
Or  wokU  Whitemore*  met  the  defendant  in  the  street,  and  asked  him 
waniofcre  "Were  there  any  failures  yesterday?"  The  defendi^nt  answered 
i^x^  "Not  that  I  know  of,  but  I  understand  that  there  is  trouble  with 
ofamer      the  Messrs.  Sewalls." 

ehaDU*  rpjj^  court  held,  that  the  words  were  actionable.     And  that 

any  words  which  imply  a  want  of  credit  or  responsibility,  when 
spoken  of  a  merchant,  are  actionable,  and  whether  they  were 
spoken  maliciously  or  not  was  for  the  jury  to  determine.  And 
the  court  referred  to  Starkie  on  Slander,  p.  117,  and  to  the  cases 
there  cited. 

3. 

SuMNEB  V.  Utley,  July  T.  1828,  7  Conn.  Rep.  257. 
Or  chiirg         '^^^  defendant   spoke  of  a  physician   these  words — "He  has 
ingapbvst  killed   three,  and  ought  to  be  hung,  damn  him.     They  all  died 
waniof      through  his  mismanagement.      I  understood  he  left  the  after- 
fektU.  birth,  and  a  man  that  would  do  that  ought  to  be  hung. 

Per  Cur.  A  general  charge  of  ignorance  and  want  of  ability 
against  a  man  in  his  trade  or  profession  is  clearly  actionable. — 
So  also,  words  spoken  falsely  and  maliciously  of  a  person  in  his 
profession^  imputing  to  him  want  of  skill  and  good  management 
in  his  treatment  of  a  particular  case,  without  proof  of  special 
damage,  the  jury  are  authorised  to  infer  damage,  as  the  natural 
and  probable  consequence  of  such  words. 

Hasmer,  C.  J,  observed,  that  the  words  published  of  a  physi- 
cian, falsely  imputing  to  him  general  ignorance  or  want  of  skill 
in  his  profession,  are  actionable  in  themselves,  on  the  ground  of 
presumed  damage. 

4. 

RATHBrw  V.  Enioh,  Jan.  T.  1831, 6  Wend.  N.  Y.  Rcp.  407. 
The  defendant  charged  the  plaintiff,  who  was  a  farmer,  a  saw- 
But  not  ofa  yer  of  lumber  and  dealer  therein,  with  keeping  false  books, 
dealer  in  Savage^  C.  J.  held,  that  the  action  could  not   be*  sustained. 

Jurnbcr.       Hg  remarked,  that  the   action    ought  to  be  confined  to  words, 

^^ Words  importiD|r  insolvency  to  an  innkeeper  arc  actionable,  although  inDkMpera 
at  the  time,  were  not  subject  to  the  bankrupt  laws;  Wbittington  v.  Gladwin  3  B. 
&  C.  180;  Read  v.  Hudson,  1  Ld.  Raym.  610.  So  also,  to  say  of  an  innkeeper* 
'*He  is  a  bankrupt,  and  will  be  in  the  Gazette  in  less  than  a  twelvo  noontb,  he  is  a 
pauper;"  Whitakcr  ▼.  Bradley,  7  D.  &  Ry.  649;  Sontham  v.  Allen,  T.  Raym.  251. 
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tvhcn  spoken  of  a  person  to  \?hose  business  the  keeping  of  books  - 
is  necessarily  incidents  To  a  man  wLo  carries  on  I  he  sawing  of 
timber,  and  the  purchase  and  sale  of  lumber,  books,  lapprt-hend, 
are  not  necessarily  incident,  as  to  a  blacksmith,  to  say  of  whom, 
he  keeps  false  books,  are  actionable;  17  Johns.  Rep'.  217.  The 
business  of  a  blacksmith  is  to  work  for  the  public,  generally;  so 
of  all  mechanics.  Not  so  the  mill  owner  and  farmer:  they  sell 
their  produce  whether  of  the  mill  or  frtrm,  but  generally  in  huge 
quantities,  and  for  prompt  pay;  they  carry  it  commonly  to  market 
abroad.  Mechanics  generally  find  a  market  at  home  and  sell  on 
credit,  hence  the  necessity  for  keeping  their  books;  and  their 
success  and  reputation  depend  upon  their  character  for  fair  deal- 
ing. It  has  been  held,  that,  to  say  of  a  farmer  or  carpenter,  that 
he  is  broken  and  run  away,  is  actionable,  because  credit  may  be 
necessary  to  the  successful  prosecution  of  his  business;  but  un- 
less the  Msusi]  manner  of  transacting  business,  is  by  selling 
on  credit,  aird  that  not  to  a  few  individuals,  but  generally  as  is 
the  practice  with  merchants  and  'mechanics,  the  keeping  of 
books  is  not  necessarily  incident  to  the  business.  I  am  of  opin- 
ion, therefore,  that  the  words  are  not  actionable* 

Backus  v.  fttcHARDsoK,   Feb.  T.  1803,  6  Johns.  I4.  Y.  Rep* 

p.  476. 
The  declaration  averred  that  the  defendant^  in  a  discourse  of  Pf^nw^ 
the  plaintiff  as  a  merchant^  uttered  tbeae  words,  ^^You  do  keep  chant/'yon 
false  books,  and  I  can  prove  it,**  booCaandl 

Verdict  for  plaintiff,  and  judgment.  ^^.'J  P~^« 

Per  Cur.  These  words  spoken  of  a  merchant,  are  undoubted- 
Jy  calculated  to  impair  a  confidence  in  his  integrity,  an  J  injure 
bis  credit,  which  chiefly  arises  from  his  being  reputed  a  fair  deal- 
er. Words  are  to  be  taken.in'  the  common  tind  ordinary  sense* 
dill!  if  the  wcrds  are  so  construed  here^  I  think  they  conveyed 
(he  imputation  of  a  deliberate  falsity,  and  not  an  accident,  one 
arising  from  mistake*     VVe  are  satisfied  with  the  judgment. 

6. 

Foot  v.  BftOwK,  May  T.  1811)8  Johns.  N.  Y.  Rep.  64. 

Per  Cur.     The  law  only  gives  an  action  for  words  that  affect  Orany 
0  man's  credit  in  his  professsion^  as  charging  him  wiih  ignorance  Jlh'ch  af 
iind  want  of  skill  in  general,  and  want  of  integrity  either  in  gen-  fcoiaman'i 
eral  or   in  particular.     There  is   not  an  instance   in  the  books,  his  poises 
which  we  have  met  with,  of  a  suit  sustained,  charging  a  profes-  "**"• 
sional  man  with  ignorance  in  a  particular  case. 

Vol.  VIII.  15 
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7. 


Ortoim 


OtTKOM  T.  Calkins,  July  T.  1830,  5  Wend.  N.  Y.  Rep.  26?.. 
putebank        '^^e  defendant  said  of  Ostroro,  ^Mhere  was  a  time  when  mert 

wRJuncy'to  ^^^^^  ***'»  ^**®  """*'  ^*''>  *"^  Oslrom's  time  had  come."    The 
anyone  to   plaintiff  was  a  distiller. 

kUimmr       Verdict  for  the  plaintiff. 

b"'n!l«.*  ^^  ^^^'  *»^^<r*»  CL  J.  The  qaestioD  is,  whether  the  words- 
spoken  are  actionable?  The  general  rule  is,jhat  words  are  ac-^- 
tioDaUe  whieh  lend  directly  to  the  prejudice  of  any  one  in  of- 
fice, profession,  trade  or  business  in  any  lawful  employment,  by 
which  he  may  gain  his  livelihood.  To  say  of  any  man,  to  whom 
credit  is  important  in  the  transaction  of  his  businesss,  that  he  i» 
insolvent)  must  be  actionable,  on  the  same  principle,  that  it  is  ac-> 
"  tionabic  to  say  so  af  a  merchant. 


HooK  T.  Hackhet,  Sept.  T.  I8S7,  16  Sergt.  &  Rawle's  Penn*. 
Orto  Rep*  383;  M'Guibs  v.  Blair,  2  Car.  Law  Rep.  443. 

mii^d  ^        ^'^^  ^^^'     ^^^^^^y  ^'     '^*^*  fi""**   count  in  the  declaration  is> 
ina  judj^c,   for  words  spoken  of  the  plaintiff  in  his  character,  and  of  him  as 
lioLied^hi?  ^"  associate  judge  of  the  Court  of  Common  Pleas,     The  words 
oaih,  &c.     laid  in  the  declaration^  are,  *^  Colonel  Hackney  has  done  that  for 
whtt:h  God   will  not  forgive  him — he  has  violated  his  oath — he 
has  influenced  judge*  Moore  to  decide  causes  against  roe  very  un- 
justly.    He  was  the  canse  of  my  losing  the  suit  with  Crull.   He 
is  a  damned  old  rascal,  and  has  done  that  which  will  remove  him 
from  his  seat.'^    The  charge  is,  that  he  has  used  undue  influence, 
has  violated  his  oath — for   which  he  ought  to  be  removed  from 
his  office — his  seat — certainly  his  seat  on  the  bench-^his  judicial 
seat.     These  words  substantially  were  proved;  the  verdict  finds 
the  defendant  spoke  the  words  as  laid;  if  so,  they  could  not  be 
spoken  of  the  plaintiff  in  any  other  character  than  that  of  judge. 
The  words  required  ne  coUeq^iium,  no  innuendo  to  make  thcA 
mctionable.. 

But  it  will         FoHWARD  V.  Adams,  May  T.  1831,  7  Wend.  Rep.  204. 
*hn  *%'*^'^of     '^^®  plaintiff  was  a  commissioner  of  the  United  States  to  the 
firiatmts      Indian  tribes  to  make  a  treaty,  &e.     And  the  defendant  charge^} 
thelffiee'^  him,  as  follows:.  "He  bptbed  some  of  the  Indians  to  sign  the 

^  Aceords  vtiih  Davia  r.  DaTia,  1  Nott  &  M^Cord^  290.  To  say  of  a  merehaiit,. 
»Tou  brnve  got  my  money  on  your  ttiolvot,  yoa  are  a  damned  rogac«''  ia  actionable^ 
Ibid. 
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treaity;  he  Wred  some  of  the  Indians  to  si^n  the  treaty ;  he  was  h«««»l 
guilty  of  hiring  or  bribing  some  of  the  Indians  to  sign  the  treaty;  ofspeakiiiK 
he  was  dishonest  with  the  Indians,"  ihtwordi. 

Demurrer  and  joinder. 

Per  Cur.  Suikerktnd,  J.  The  demurrer  is  well  taken,  the  of- 
fence,  if  any,  is  against  the  United  States,  But  the  fatal  objec- 
tion to  the  action  is,  that  it  appears  on  the  face  of  the  declara- 
tion, that  the  plaintiiT  was  not  in  office  wl>en  the  words  were 
•poken.  It  being  a  special  trust,  and  temporary  in  its  nature 
had  expired  before  uttering  the  words.  If  words  be  spoken  of 
a  barrister  or  physici&n,  it  mustappear  that  he  practised  as  such 
at  the  time  when  the  words  were  spoken. 

10- 

Tobias  t.  Hablakd,  May  T.   1830,  4  Wend.  N.  Y.  Rep.  537. 

The  court  held  that  the  action  would  not  lie  for  saying  that  a  Orforaair 
particular  article  made  by  another  is  not  a  gooti  article,  or  that  ^Ifmllnurac 
it  ia  a  bad  article,  or  that  floods  manufactured  by  him  are  bad,  or  ^r^^^X^ 

'  o  ^  ^  person.  M 

as  good  as  articles  maaufhctared  by  his  neighbour,  (e.  g.)  Tobi-  baU. 
as'  watches  are  bad.     They  are  inferior  watches — this   watch 
purchased  of  them,  is  a  bad  watch* 

Per  Marcy^  J.  The  words  do  not  directly  impeach  the  integ* 
rity,  knowledge,  skill,  diligence,  or  credit  oi  the  plaintiff.  They 
only  relate  to  the  quality  of  the  article  which  he  manufactures, 
or  in  which  he  deals.  The  words  in  some  of  the  counts  relate 
to  a  particular  watch.  To  impute  ignorance  to  an  attorney  in  a 
particular  cause,  or  want  of  skill  to  a  physician,  in  relation  te 
ihe  disease  of  a  particular  patient,  is  not  actionable. 

11. 

Cbaodock  ▼.  BaiGGs,  July  T.  1816,  13  Mass.  Rep.  248. 

This  was  an  action  of  slander  brought  by  the  plaintiff,  a  min**  It  wilt  G* 
ister  and  preacher  of  the  gospel,  again  u  the  defendant  for  open-  ^*|r^n?ster 
ly  speaking  the  follo*A*ing  words:  "  OJd  Chaddock  staid  at  our  ^''^^  .^""j*}? 
house  last  night,  and  was   pretty  devilish  drunk.     He  was  so  ^e. 
drunk,  he  could  not  find  his  keg.     He  made  out  to  stagger  up 
to  the  house,  &c. 

Verdict  for  the  plaintiff,  and  motion  in  arrest  of  judgment. 

Per  Cur.  Parker ^  C.  J.  The  general  question  which  the 
motion  presents  is,  whether  falsely  and  maliciously  to  charge  a 
settled  minister  of  the  gospel  with  bei;)g  drunk,  and  with  having 
had  a  drunken  frolic,  so  that  he  was  unable  to  go  home;  but 
staggered  towards  another  house,  where  he  remained  all  night, 
is  an  actionable  slander,  tnthout  alleging  and  proving  some  spa* 
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ctal  damage^  happeoiog  to  the  party  iji  emi9e<iiieB0e  of  such 
slander.     And   of  this,   we  cannot  entertain  a  doubt  for  a  mo- 
,  raent.    And  his  honor  referred  to  Com,  Dig.  toI.  1,  p.  273;  0ns-  • 

low  V.  Home,  3  Wils.  177;  Avery  v.  The  Inhabitants  of  Tjr- 
ingham,  3  Mass.  Rep.  181. 

12. 


Chadoock  ▼.  Briggs,  July  T.  1816,  13  Mass.  Rep.  251. 
And  no  tpe      The  declaration  contained  the  ordinary  inducement  of  good 
need  bo  pro  character,  and  that  the  plaintiff  was  a  settled  minister,  and  then 
^ed#  averred  the  speaking  of  the  words,  but  contained  no  averment 

of  speeiftl  damage. 

Per  Cur.  Parker^  C.  /.  The  general  question  which  the 
motion  presents  is,  whether  falsely  and  malicioustj  to  charge  a 
settled  minister  of  the  gospel  with  being  drunk,  and  with  having 
had  a  drunken  frolic,  so  that  he  was  unable  to  go  boroe;  but 
staggered  towards  another  house,  where  be  remained  all  night, 
IS  an  actionable  slander,  without  alleging  and  proving  some  spe* 
cial  damage,  happening  to  the  parly  in  cooseqvence  of  such 
slander. 

And  of  this  we  cannot  entertain  a  doubt  for  a  moment;  whe- 
ther we  refer  to  the  general  principles,  upon  which  actions  of 
defamation  are  founded,  or  to  the  techuical  rales,  which  have 
been  applied  to  sueb  actions  in  the  numerous  decisions,  which 
have  taken  place  in  the  common  law  courts  of  England  and  in 
this  country. 


IV    AS  TO  THE  CONSTRUCTION  OF  WORDS.* 

Walton  v.  Sihgleton,  Dec.  T,  1821,  7  Sergt.  &  Rawl.  Penn. 

Rep.  440;  Treat  v.    Browning,  4   Conn,   Rep.   408; 

Miller   v.   Miller,  8  Johns.   Rep,  74;  Thompson  v. 

LusK,  2  Watts'  Rep,  17. 

Per  Cur.     Duncan^  J.     The  rule  is  now  well  established,  that 

Thcparticn  ^^  inconsistency  or  want  of  grammatical  propriety  will  prevent 

expression 

isunimpor        ^Thty  aro  to  bo  conetmcd  by  lYio  ordinftrj  rorffntnff  and  common  ;iccffl:^!ian; 

^"*-  WoOlnorth  v.  Moadown,  6  East,  463  ;  Robert  v.  Cumden»  9  East,  93.     And  wI:co 

tho  words  aro  capable  of  two  Rentcn,  they  will   be  conidrued   in  the  ncnve  tin*  least 

dpf.in'.at«rj:  l!o!l  v.  SillififW,  6  T.  R.631.     Il  i>i  laid  down  in  Fleetwood  v.  ICirby, 

Hob.  ZCZ^  thai  the  principlirole  of  construction  is  tho  srnse  the  Iiearcm  put  upon 

llrm.     And  in  the  case  of  Broiiia<;e  v.  Procscr.  4  B.  ^  C.  247,  Bailey,  J.  laid  douo 

llu  priAci;44  IbSit  tli«  tQ(«ntion  with  whioh  words  wore  ppokon  aro  for  the  jnry. 
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the  words  from  being  actionable,  T?ben  the  intention  to  charge 
the  party  with  a  critne,  clearly  appears,  and  when  a  criminal 
charge  is  conveyed  by  the  defendani's  expression. 

Gibson  t,  Williams,  May  T.  1830,  4  Wend.  N.  Y.  Rep.  320; 

GoRUAM  V.  Ives,  2  ib.  534.  a  d  h  ' 

The  words  charged  were,  "There  is  a  thief  in  the  neighbor-  ien;ionof 
hood;  I  have   lost   hams,  beef,  cheese  and  flour,  and  ^be  man 'J^JJ^J^^^^ 
who  stole  them  was  caught  in  my  cheese   room  by  my  wife,  and  ihe  words 
she  could  name  the  man  if  put  under  oath;  I  will  not  call  names  Itonofi^ct 
for  fear  of  being  sued  for  slander,but  the  thief  lives  between  here  fonhcjury. 
and  my  house."     The  words   were   laid   by  proper  inuendoes, 
showing  the  application  of  the  slander  to  himself,  the   plaintiff 
living  near  the  house  of  the  defendant.     The  judge   nonsuited 
the  plaintiff. 

Per  Cur.  Sathcrland^  J,  The  charge  complained  of  in  the 
declaration,  not  having  been  made  against  the  plaintiff  by  name, 
it  became  necessary  for  the  plaintiff  to  show,  either  by  collo- 
quium or  averments,  that  he  was  the  person  intended,  and  the 
defendant  meant  to  be  understood  as  charging  him  with  having 
stolen  his  property. 

If  the  jury  upon  this  evidence,  had  found  a  verdict  for  the 
plaintiff^  I  think  we  should  not  have  set  it  aside  and  granted  a 
new  trial.  A  defendant  who  will  couch  his  slanders  in' ambig- 
uous terms,  in  hope  of  blasting  the  reputation  of  his  neighbor, 
without  incurring  any  legal  responsibility,  cannot  claim  any  in» 
dulgent  construction  of  his  words,  either  from  the  court  or  jury. 
The  evidence  I  think  would  justify  the  conclusion,  that  the 
plaintiff  was  the  person  alluded  to.  The  ju<lge'erred|  there- 
fore, in  nonsuiting  the  plaintiff. 

3. 
Peoram  y.  Styram,  May  T.  1830,  1  Bailey's  S.  Ca.  Rep.  595. 
S,  P,  Van  Ueknsalakr  v.  Dolk,  1  Johns.  Cas.  279. 
Per  Cur.     O^JSTcaL  J.     If  words  spoken   uncxolained,  would  Wl.«:o 

■  '111  •  •  I  1  'i  wo  dsiire 

we  actionable,  but  at  the   Imie  they  are  spoken,  they  are  so  ex-  undersjood 
plained  as  to  show  they  impute   no   legal   crime,   then    they  are  "''"^''•"?P" 
not  actfonable,  no  matter  how  a    witness  may  affect  to   under-  ncymc 
Stand  them.     If  words  spoken  are  understood  by  the   persons  JJJ^J^^'*^'*°"* 
who  hear  them,  to  refer  to  n  matter  not  criminal,  it  follows  that 
they  cannot  be  actionable,  for  both  of  the  gronnds  of  the  action 
of  slanderare  wanting.     The   plaintiff  is  in  no  danger  of  legal 
prosecution,  nor  is  his  character   affected   by  words,  which  are 


not  underslood  to  impute  to  him  a  crime  for  which  he  would  be 
liable  to  suflTer  an  infamouB  legal  punishment* 

^be  above  principles  are  illustrated  by  Van  Renssalaer  r. 
Dole,  1  Johns.  Cas.  279;  Dexter  v.  Taber,  12  Johns.  Rep.  239, 
and  by  Laine  v.  Wells,  7  Wend.  Rep.  175.  In  Beirer  v.  Bush- 
field,  1  Watts'  Rep.  23,  Gt&fcm,  C  /.  observtd,  that  the  sense 
in  which  words  are  received  by  the  world,  is  that  which  courts 
of  justice  are  to  ascribe  to  them. 

4. 


A«  irh«re 


Gill  t.  BaiCHT,  Oct.  T  1827,  6  Mon.  Kj.  Rep.  130. 
•hex  cannot      '^^^  plaintiff  wss  tavern  keeper  in  the  service  of  the  defend- 
^ood*'*'     *****  *      ^^^  words  were,  "he  has  stole  my  sugar  and  coiTee;  he 
ertminal      has  Stole  my  tea  spoons."    The  defendant  demurred  to  the  plea 
^^'^^        of  justification,  stating  these  facts.     The  couH  overruled  the 
demurrer  and   gave  judgment   for   the   defendant.     The  court 
above  reversed  the  judgment  of  the  circuit  court  on  the  ground 
that  felony  might  be  committed  of  the  goods.     C  J.  Btbh,  took 
distinction  between  having  a  care  andoversigbt  of  the  article8,and 
where  the  possession  has  been  parted  with  by  the  owner:  that  this 
case  was  not  brougM  within  the  class  of  cases  wherein  the  words 
.    sfoken  were  held  not  actionable,  because   the  antidote  to  the 
poison  was  contained  in  the  words  themselves.     In  that  class  of 
cases,  every  one  who  beard  the  words  was  boumi  to  conclude 
that  no  felony  had  been  committed.     As   where  the  defendant 
said  he  is  a  murderer,  he  killed  my  hares.    He  is  a  thief,  he  stole 
half  an  acre  of  my  corn.     He  is  a  thief,  be  stole  my  grass. 

2. 

Walton  v.  Singletoit,  Dec.  T.  1821,  7  Serg.  fc  Rawle^s  Penn* 

Rep.  449. 
Batsdiee        f]^]^  ^gg  jui  action  of  slander  in  which  the  plaintiff  obtained 
tion  of       a  verdict  for  $3,600  damages.     The  defendant  moved  in  arrest 
22^*^**'^  of  judgment,  and  assigned  the  following  reasons;  **  T)iatthe  de- 
claration contains  a  count  for  uttering  the  following  words,  and 
the  same  not  actionable: — He  is  such  a  whoiing  fellow,  that  it 
is  with  difficulty  he  can  keep  a  girl  about  the  house,  being  cofi* 
tinually  a  riding  them." 

Per  Cur.  Duncan^  J.  The  second  set,  (the  above  wocds,) 
are  objected  to,  because  they  are  only  adjective,  imputing  a  dis- 
position to  whore,  but  not  whoring;  intention  and  abortive  at- 
tempts, but  not  an  act  done  ;  a  whorish  intention :  and  if  this  be 
so,  there  is  much  in  the  objection.  It  is  somewhere  said,  it  is 
Bot  worth  while  to  be  very  learned  in  this  kind  of  cases,  yet  we 
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must  be  goTerned  by  the  law,  which  certainly  is,  that  mere  in-* 
tention,  as  mere  lust,  is  not  actionable.  But  to  say  of  one,  he  is 
a  whoring  fellow,  is  a  charge  of  whoredom.  The  distinction  is,  be- 
tween words  merely  adjective,  as  thievish,and  participles  as  thiev- 
ing; the  latter  are  actionable,because  they  import  an  act  done;  the 
former  are  nut  because  they  import  only  an  intention.  Murdering 
rogue,  actionable,  murderous  quean  not  so.  Thievish  knave,  not 
actionable,beea.use  they  import  only  a  corrupt  inclination  to  theft; 
4  Co.  91;  but  to  call  a  man  a  thieving  rogue  is,be<:ause  they  import 
that  a  man  has  committed  an  act  of  theft;  Sid.  373.  But  there  is  in 
4  Bac.  501,  a  modern  case,  Gardiner  v.  Atwater,  29  G.  2,  where 
this  doctrine  jof  adjective  slander  is  put  on  its  true  ground. — 
These  words/Mhouart  a  pitiful  sheep-stealing  fellow,"  were,on  a 
motion  in  arrest  of  judgment,  held  actiortable,  because  a  charge 
of  felony  is  thereby  imputed^  and  yet  curiam,  the  same  nicety 
is  not  as  heretofore  observed,  in  construing  words;  for  the  rule 
now  adhered  to  by  all  the  courts,  is  to  understand  them  in  their 
usual  and  obvious  sense.  The  subsequent  words  do  not  efface 
the  stain,  but  impress  it  more  deeply  on  the  character.  ^^He  is  a 
whoring  fellow,  and  it  is  with  difficulty  he  can  keep  a  girl  about 
the  house,  he  ia  continually  a  riding  them."  This  is  making  out 
a  whoring  fellow  indeed;  he  is  so  very  bad,  that  in  his  own 
bouse,  under  the  roof  with  his  wife,  he  is  continually  riding  the 
girls*     These  words  in  the  whole  frame  are  actionable. 

6. 

Hume  t.  Abrasmith,  1  Bibb's  Ky.  Rep.  165. 
Held  by  the  eourt,  that  words  are  to  be  taken  according  toThceom 
their  obvious  meaning.     And  the  same  rule  was  laid  down  in  1  in^ofwAnto 
N.  &  M'C.  p.  216.  »'ir™i:. 

cioD* 

V.  ACTION  FOR.* 
1. 

Loira  T.  Hitchcock,  182*7,  Ohio  Cond.   Rep.  671  j  S.  C,  3 

Hammond's  Rep.  274. 
This  was  an  action  of  slander,  in  which  the  plaintiff  oWaiued  J^^J^ j"J|Jj,, 
a  verdict  and  judgment.     The  defendant  gave  notice  of  an  ap- ^'■nt iibfttes 
pea],  and  perfected  the  appeal  bond  within  the  time  directed  by 

*  An  mction  on  ih^  case  »  the  proper  remedy;  MPcteredorff's  Abr.  691.  FeliO* 
hood  and  malice  are  the  ^Ut  of  tho  action;  Ibey  wlU  not  bo  inferred,  they  moat  bo 
^OTed«    Set  the  «aoea  abridged,  and  Lav  v.  Seott,  5  Har.  &  Johne.  Rep.  438. 
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the  statute,  and  died  before  tliK  return  of  the  transcript  to  this 
court. 

Per  Cur.  The  defendant  in  this  case,  had  perfected  his  ap- 
peal, before  his  death.  When  that  was  done,  the  verdict  and 
jiidp;menl  were  vacated,  and  the  ca^ise  was  considered  as  trans- 
ferred to  this  court,  for  tiialon  its  merits.  The  death  of  the 
parly,  uader  these  circumstances,  produced  the  same  effect,  as  if 
the  verdict  had  btten  set  aside,  on  motion,  in  the  court  below, 
and  a  new  trial  granted;  in  which  case  there  is  no  doubt,  but 
thsit  the  suit  must  have  abated  b)  the  subsequent  death  of  the 
defendant. 

2. 

Pekters  v.  Exglaxd  and  wife,  Jan.  T.  1821,  1  M'Cord's  S. 

Ca.  Hep.  14. 
The  plaintiff  joined  the  slander  spoken  by  the  wife,  with  slan- 
der spoken  by  the  husban<i  in  different  counts  in  the  same  decla- 
The  wife  ration.  Verdict  for  plaintiff.  Motion  in  arrest  of  judgment. 
joi?icdVor  ^^^  ^^^'  Colcockynj.  The  law  upon  this  subject  is  too  clear 
wonis  -pok  to  admit  of  doubt.  If  a  wife  be  joined  in  an  action  for  words 
husbarui;  Spoken  by  the  husband  only,  it  will  be  error.  Hence  if  slander 
wSrs  1  '^^  spoken  by  the  husband  and  wife,  there  must  be  separate  ac- 
enby  ihe  tions.  One  apainst  the  husband,  for  the  slander  spoken  by  him; 
joined  ill  ^  ^"^^  another  against  the  husband  and  wife,  for  the  slander  spoken 
ihewinc  ac  by  the  wife;  and  the  court  will  never  order  such  actions  to  be 
words'spo    consolidated;  1  Sel.  N.  P.  315;  2Wils.  227;  1  Bacon's  Abr.  504. 

k:!n  by  iho 

wife*  ' — — "• 


VI.  OF  THE  DECLARATION. 

1. 

Nye  v.  Otis,  Oct.  1812.  8  Mass,  122. 

The  words  charged  in  the  declaration    were,  "  He  has  stolea 

my  arithmetic;  he  has  stolen  my  powder  horn;  and  he  has  been 

Agenrrnl    unfailhful,  and  has,  I  believe,  taken  money  from  my  desk."  And 

j5^^'"{^^'**''^  the  declaration  contained  a  count  charging  the  plainlifT  with  the 

plaintiff       crime  of  stealing.     The  words  proved  were,  "  He  would  venture 

ing,i«'good.  ^^V  *^»"?^>  N)'^  *^^d  Stolen  the  book."     Verdict  for  plaintiff  and 

motion  for  a  new  trial  on  the  ground  of  variance. 

But  Pa/tcr,  J.  held,  that   judp^ment  mnsl  be  entered  upon  the 
verdict;  that  the  words  proved  being  actionable,  and  the  seCond 

♦  Two  crmorc  persons  cannot  join  in  an  action  of  blander;  Swi  h'n  v.  Vincent,  9 
"Wils.  227.  But  if  words  be  spokf  n  of  pnrfpprp.  in  trr.dc,  whereby  their  joint  inlerestb 
affected,  a  joint  action  by  ihcm  wiU  He;  Cock  v.  Batcheior,  3  B.  &  P. 


n 
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count  ha^uig  alleged  in  inbstanof,  that  the  defendant  charged 
the  plaintiff  with  the  crime  of  stealings  a  new  trial  ought  not  to 
be  granted,  but  judgment  entere(|,  because  both  counts  are  goody 
and  the  evidence  sufficiently  maintains  the  second.  The  posi- 
tion is  true,  provided  the  second  count  be  sufficient  in  law  of  it- 
self to  support  an  action  of  slander.  There  seems  to  be  no  rea- 
son w^y  such  a  count  should  not  be  good  if  the  plaintiff  chooses 
to  rely  upon  such  a  general  statement  of  his  case.  The  defend- 
ant will  not  be  prejudiced^he  may  establish  his  defence  by  plead- 
ing and  establishing  any  larceny,  committed  at  any  time  by  the 
plaintiff.  (This  case  is  supported  by  Nelson  v.'  Dixet,  cited 
Com.  Dig.  Action  on  the  case  for  Defamation,  G.  6.) 

2. 

LooMis  V.  SwicK,  Aug.  T.  1829,  3  Wend.  Rep.  206;  Mott  v. 

CousTocK,  7  Cowen^s  Rep.  664. 

The  declaration  in  the  first  count  averred  that  the  plaintiff  And  sabie 
was  a  merchant,  which  was  omitted  in  the  other  counts,  but  the  SmtssMd 
words  were  alleged  to  have  been  spoken  in  another  discourse  of,  "nVhTS^ 
and  concerning  the  plaintiff  in  his  business  of  a  merchant,  and  dueemtats 
of,  and  concerning  his  books  of  adteunt,  as  such  merchant  afore-  tion^Mlhs 
said.    The  court  held  that  the  reference  to  the  first  count  was  fi»^ 
sufficient. 

Per  Our.  Marty ^  J.  In  declaring  in  actions  of  slander,  it  is 
unnecessary  and  unnsual  to  preface  each  count  with  all  the  in- 
ducements and  allegations  contained  in  the  first.  Such  a  mode 
of  declaring  would  justly  merit  censure,  as  leading  to  useless 
prolixity  and  expense.  -  But  the  subsequent  must  refer  to  the  in- 
troductory part  of  the  first,  whereHhese  allegations  are  necessa- 
ry to  be  stated  to  show  a  cause  of  action. 

3. 
GaimBs  V.  Ei^zbk,  Nov*  T.  1888,  8  M'Cord^s  8.  C.  Rep.  306; 
Staklct  v.  Botbe,  6  Har.  &  Johns.  Md.  34B;  Coofe& 
V.  BmuCK,  8  Watt's  Rep.  109 ;  Miller  t.  MiLLxm^  8 
Johns.  N.  Y.  Rep.  74. 
Per  CSiT4  /  OoML  J.    In  the  second  count  in  the  declaration,  TIm  wb 
the  substance  of  the  slanderous  words  are  p^iven,  and  I  do  not  ^^  ^o^, 
consider  it  a  elea;  and  settled  rule,  that  the  plaintiff  is  bound  to  ^Jl^^*^* 
allege  expressly  what  particular  words  were  spoken.     In  the 
.  case  before  us,  the  plaintiff  does  not  profess  to  set  out  the  par- 

*  The  w«rdfl  <i«gbt  to  be  sUtod  m  near  m  they  o&n  be,  at  tbty  were  altered,  end 
it  has  beea  held,  eqaiyaleat  worde  trill  not  lal&ce ;  Maitland  t.  Goldnay,  t  Eait, 
434;  Cox  t.  Cox,  3  M.  &  S.  UO.    And  it  wUl  not  be  permitted  to  stita  the  legal 
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ticular  wordi,  but  he  alleges  the  pith  and  snbatancf  of  what  was 
spoken  by  the  defendant,  maliciously  to  injure  his  character,  amd 
I  am  decidedly  of  opinion,  that  he  has  alleged  enough  to  entitle 
him  to  a  recorery,  if  his  proofs  maintain  the  allegation.  Where 
it  is  professed  to  set  forth  the  identical  words,  still  the  plaintiff 
is  not  bound  to  prove  them  specially  as  laid;  it  is  sufficient  in  all 
cases  to  prove  the  substance  of  them,  and  this  is  in  itself,  suflt 
eient  to  show  that  to  allege  the  substance  of  the  words,  is  quite 
enough.     The  moio  ti  forma  of  spealting  them  is  nothing. 

A. 

Warmouth,  AMD  WIFE  V.  Ceambk,  ahd  wifx,  Oct«  T.  l829^ 

3  Wend.  N.  Y.  Rep.  394. 
wmSrJi^      'I*^^  words  were  spoken  in  the  German  language  and  they  were 
ma  fereifii  g^t  forth  in  English.     Motion  for  a  nonsuit,  on  the  ground  that 
tim  ^ii  the  words  should  have  been  set  forth  in  the  German  language. 
2^  1^        Per  Cur.     Savagt^  C.  J.    The  proper  mode  of  declaring,  is 
Mr«aitiL      to  state  the  words  in  the  foreign  language,  and  to  aver  the  sig- 
nification of  them  in  English,  and  that  they  were  understood  by 
those  who  heard  them,    Thi^was  done  in  Dcmarest  v.  Barring, 
&  Cow.  Rep.  76. 

6. 

WHKSLKm  V.  RoBB,  NoT.  T.  1834|  1  Black.  IiuL  Rep.  330. 
Aad  atl  tht     The  court,  J3/acfe/brd,  J.  held,  that  the  plaietiff  need  not  prove 
not  bt  proy  ^^^  ^^^  words  laid  in  the  deelaraiioo,  but  he  must  prove  eo  muck 
•^  of  them  as  is  sufficient  to  support  his  case;  and  the  woide  prov- 

ed must  be  actionable  and  no  way  affected  by  the  omitted  words. 
And  see  Olmstead  v.  Miller,  t  Wend.  Rep.  506,  where  the  court 
held,  that  proof  of  words  equivalent  te  those  alleged  in  the  de- 
claration; but  not  the  same  is  not  sufficient.  Proof  of  words 
spoken  interrogatively,  will  not  support  an  aUegation  of  words 
spoken  affirmatively.  And  the  subject  may  be  further  pursued 
in  the  follov^ing  cases;  The  State  r\  Coffey,.  2  Taylor's  Rep. 
272 ;  Calhoun  v.  M'Meers,  1  Nott  k  M'Cord  i22  ;  Walsh 
V.  State,,  2  M>Cotd,  248KMetcalf  v.  Williafli&s,  3  little's  Rep. 
389. 

•ffeei  of  tbsm,  ibi4»  iknd  wbMo  tfa»  w*rd«  «m  not  in-  UiAbwItm  ■ctiteftbl*,  sad 
the  suit  M  for  Uie  recoTary  of  speotal  damafti  whieh  if  fist  of  Uit  Mti«D,  the  d«> 
cUr^tioa  would  bt  dofoctiTo  if  tbo  ■potitl  dus«|r«  wm  aol  glstod.  Butwliflie 
tbo  wordf  aro  thamfeWea  mctioftable,  no  apocUl^amaft  n«edbeallo(ed«4»r  pro?ed  ; 
Hartley  t.  Bering,  8  T.  R.  tS6.  And  wbtre  Ifao  teDor  it  iMidortakMi  to  bo  recitody 
and  the  reeital  ts  variant  in  a  word  or  letter,  aoae  to  create  adtllbiml  word».tbo  ra— 
riance  ia  faUl ;  SUto  t.  Coffey  2  Taylor^  ltep.t72.* 
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6. 

Stavjibld  t.  Botbb,  Jane  T.  1834,  6  Har.  &  Johns.  Md.  Rep. 
348;  M'KiKLBT  t.  Robb^  20  Johns.  Rep.  351;  Walsh 
Y.  Statb,  2  M'Cord's  Rep.  248. 
The  declaration  contained  an  averment  of  fornication^  '^^  bMiMaiSit 
the  words  prored,  were  only  sucli  from   which  the  fornication  the  wonit 
might  be  inferred.  ^HHS^ 

Per  Omr.    MwHn^  /.     The  variance  between  the  words  pror-  proved  is  & 
«d  and  tb^se  laid  in  the  declaration  is  fatal. 

7. 

Wolf  t.  Rodbfbb,  May  T.  1803,  1  Har.  &.  Johns.  Md.  Rep. 
409;  M'CobhblL  t.  M'Cot,  7  Sergt.  &  Rawle's  Penn. 
Rep.  223 ;  JoHKSOir  r.  Tatb,  6  Binn.  Rep.  121;  Millbb 
T.  Millbb,  8  Johns.  Rep.  74. 

.The  declaration  charged  the  slander  in  the  following  words:  ^J^jJ 
^'  that  he,  the  said  Joseph,  was  a  thief,  and  had  stolen  one  pine  uewcond 
plank,  and  that  he,  the  said  John,  could  prove  it."   It  was  prov- 
ed the  defendant  said,  *^  you  are  a  thief,  for  yon  stole  a  plank, 
and  I  can  prove  it."    The  court  below  gave  judgment  for  the 
plainli£ 

The  court  reversed  the  judgment  on  the  ground,  that  the  de- 
claration had  alleged  the  slander  in  the  third  person,  and  it  ap- 
peared by  the  proof  to  be  in  the  second  person.  The  contrary 
doctrine  prevails  in  Kentucky ;  there  the  court  laid  down  the 
role,  tk%t  words  laid  in  the  third  person,  are  substantially  proved 
by  evidence,  that  they  were  spoken  in  the  second  person ;  4 
Bibb.  Rep.  616;  See  also  in  Dailey  v.  Gaines,  Dana's  Rep.  529. 


8. 

Churchill  V.  Kimblb,  Ohio  Cond.  Rep.  618.  S.  C.  3  Ham. 
409.  S.  P.  Rathbub  v.  Emigh,  6  Wend.  Rep.  407; 
MzLLioAH  v«  Thobb,  6  ib.  412. 

Per  Cur^    If  it  can  be  permitted  to  embody  different,  distinct  Diffcrtat 
and  separate  allegations,  in  one  count,  then  it  becobes  unneces-  ^Buof*^*^ 
sary  to  decide  upon  the  first  point  made.     We  conceive  it  is  the  wonts  and 
better  opinion,  that  different  sets  of  distinct  words  may  be  charge  maybe^* 
ed  in  one  count.     And  we  are  inclined  to  adopt  this  opinion  ^^^^^^? 
from  respect  to  the  precedent  in  Lilly.    No  work  upon  the  sub- 
ject is  of  higher  authority ;  arid  the  precedent  cited  fully  sus- 
tains the  declaration  in  this  case. 
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9. 

Backus  t.  Richardsoh,  Feb.  T.  1809, 5  Johns*  N.  Y.  Rep. 475. 

Per  Cur.   CHrUan,  Senator.     I  am  of  opinion,  that  the  general 

namMof    allegation  of  a  loss  of  customers  is  bad.    The  laiv  requires  cer- 

Ui«cast«n  tainty  in  specifying  the  injury;  and  the  names  of  the  customers 

•hould  u    ^ho  had  withdrawn  themselves  should  hare  been  stated,  in  or- 

fiT«i«        j^j.  ^(^^^  f^Q   defendant  might  be  enabled  to  defend  himself  on 

that  point.     Still,  however,  this  omission  does  not  vitiate  the 

declaration,  if  the  words  are  actionable;  and  it  must  be  intended 

'that  no  evidence  of  a  loss  of  custom  was  given* 

,  10. 

MiLLiGAM  V.  THoajr,  Jan,  T.  1831,  6  Wend.  N.  Y.  Rep-  412; 
YiTzziMHOHs  V.  CuT'LEa,  1  Aik.  Rep.  33;  Shxelt  v. 
Briggs,  2  Har.  &  Johns.  Rep.  363  ;  Thompsojt  v.  Lusk, 
2  Watts'  Rep.  17. 

Wh«a  a  eol  ^^  ^^'  ^^"^V^f  ^-^  J'  I*  is  insisted  that  the  declaration  is 
loquium  ii  bad  for  the  want  of  a  colloquium.  In  Ha'j^ks  v.  Hawkey,  8 
necMMTjr.   jj^^^  jj^p    ggj^  j^^^.^   Ellenborough   lays  down  the  rule,  that 

**  where  the  words  spoken  do  not  of  themselves  naturally  con- 
vey the  meaning  imputed  by  the  inuendo,  but  also  where  they 
are  ambiguous  and  equivocal,  and  require  explanation,  by  refer- 
ence to  some  extrinsic  matter,  to  make  them  actionable,  it  must 
not  only  be  predicated  that  such  matter  existed,  but  also  that 
the  words  were  spoken  of  and  concerning  that  matter.  And 
his  honor  referred  to  Yan  Yechten  v.  Hopkins,  5  Johns.  Rep.22(), 
Stafford  v.  Green,  1  Johns.  Rep.  505;  Thomas  v.  Croswell,  7 
Johns.  Rep.  271;  Lindsey  r.  Smith,  7  ib.  359 ;  Gidney  v.  Blake^ 
11  ib.  54. 

11. 

Masom  v.  Masov,  May  T.  1827,  4  N,  Hamp.  Rep.  MO.    S.  P. 

GiDNST  V.  Blake,  11  Johns.  Rep.  54;  Beown  v.  Lam- 

BEETON  2  Binn.  Rep.  34;  Likpslet  v.  Smith,  7  Johns. 

Rep.  359. 

Per  CSir.     Richardson^  J.    An  inuendo  is  only  explanatory  of 

do.  som^  matter  already  expressed.     It  serves  to  apply  the  matter  to 

the  precedent  matter.*    And  in  Sheely  v.  Biggs,  2  Har.  &  Johns. 

*  At  to  th«  officsof  •■  inoendos  sm  H«U  v.  8eb*lfieU,  6  T.  R.  691;  CtM  v.  Mor- 
too,  T«Iy.  t7,    Ii  cannot  tupplj  an  Mfential  aTormonto ;  Uawki  t.  Hawkey  8  East* 
4f7.    And  the  jury  are  to  determine  whether  the  defendant's  meaning  wae  tueh  ae 
ayerred  in  the  inaendo.    Penfteld  t.  Westcote  S  N.  R.  335  and  ees  Peak  v.  Oldham^ 
Gawp.  275- 
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Rep.  363,  the  court  lay,  that  the  office  of  an  inuendoi  is  to  ex- 
plain doubtful  words,  where  the  matter  is  sufficient  in  the  declar- 
tion  to  maintain  the  action,  and  if  the  words  in  themselves  are 
not  actionable,  their  meaning  cannot  be  extended  to  make  them 
so. 

12. 

HsRSH  y.  Rivow ALT,  March  T.  1803,  3  Yeates'  Penn  Rep.  60S; 
HEmaicK  V.  Lapham,  10  Johns.  Rep.  281. 
PtT  Cur,     It  IS  sufficient  if  the  substantial  slanderous  words  words  am 
are  laid  and   prored.     Otherwise  the  consequences  necessarily  nj^  aetiooa 
would  be^  that  if  a  conversation!  wherein  slander  was  uttered,  4enc«  or 
continued  an  hour,  the  whole  must  be  distinctly  expressed  in  the  JStTidmS 
declaratioui  and  proved  in  evidence,  which  would   be  idle   and  «Dit  uiiImi 
superfluous.     The  case  of  Davis  v.  Lewis,  7  T.  R.  17,  is  sound  JhTdedM 
law,  and  sustains  the  principle.  ,  ^^^^ 


VII.  PLEAS, 


1. 

GxLMAK  V.  LowEL,  Jan.  T.  1832,  8  Wend.  N.  Y.  Rep.  673 ; 
Root  v.  King,  7  Cow.  Rep.  633;  Bowdel  v.  Leman,  3 
Pick.  Mass.  Rep.  377;  Alderman  v.  Feemch,  1  Pick. 
Rep.  19. 
Per  Cur.    Saoag%^  C.  J.    The  true  rule  is,  that  the  defendant  OuiwwliM 
may  under  the  general  tissue  alone,  show  anything  which  ore- 
pels  the  presumption  of  malice,  and  does  not  imply  the  truth  of 
the  charge  or  tend  to  prove  it  in  mitigation  of  damages.     But 
he  cannot  prove  the  truth  of  the  words;  Hyde  v.  Bailey,  3  Conn. 
Rep.  463. 

2. 

CouLTEE  V,  Stuaet,  July  T.  1828,  2  Yerg.  Tenn.  Rep.  226.  8. 
P.  WooDBECK  V.  Keller,  6  Cow.  Rep.  118. 
The«declaratian  averred,  ^'You  (meaning  Stuart)  are  a  damn-  Aploa  of 
ed  perjured  rascal,  and  highway  robber,  and  I  can  prove  it.'* —  ^^^  d!ufi 
The  defendant  put  in  a  plea  of  justification.     The  court  charged  *'^P*'J"'J^ 
the  jury  that  the  defendant  was  bound  to  sustain  his  plea  by  the  uincd  by 
oath  of  two  witnesses,  or  one  witness  and  strong  corroborating  2|^"°** 
circumstances*    Verdict  for  plaintiff,  •uonc  eor 

roboraUnc 


*  Tho  truth  of  the  words  cannot  bo  given  in  evidence  under  this  ieeue;  Bernoi  ▼•  eee. 
Webb,  1  Tyler'e  Rep.  17. 


-  \ 
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Per  Cur.  Peckj  /•  What  ia  the  iisue  to  be  tried?  Not  tlie 
speaking  of  the  words,  for  the  speaking  is  admitted  by  the  plea, 
but  the  fact,  Has  the  party  accused  been  guilty  of  perjury?  To 
prove  or  fix  the  charge  upon  the  plaintiff  in  a  civil  case,  should 
require  the  same  quantum  of  proof  which  would  be  required  to 
<ft>nTict  him  on  a  criminal  prosecution.  And  see  the  latter  ease, 
where  Sutherland,  J.  held,  that  one  witness  is  not  sufficient  to 
sustain  the  justification.  His  testimony  must  at  least  be  corrob- 
orated by  independent  circumstances. 

Smallet  v.  AlfDKksoK  AMD  wifc,  Spring  T.  1827, 4  Monroe^s 
Ky.  Rep.  367;  Callowat  t.  Middlbtoit,  2  Marshall's 

AliWin  Rep.  372. 

jQstificAtion  Per  Cur.  MiUs^  C.  J.  To  a  charge  of  lewdness,  the  defend- 
commoMlx  ^^^^  pleaded,  that  ^4t  was  generally  reported*^  that  she  vras  guil- 
Salt?**  *y  ^^^  charges  of  adultery  stated  in  the  declaration.  The  idea 
plaltatiir  that  an  individual  may  assert  that  another  is  guilty  of  the  foulest 
S^fciim*  cJ^in^c^f  *nd  then  either  justify  or  excuse  himself,  by  aTerring 
e>>»ged eaD  and  proving  that  the  same  facts  were  generally  reported,  as 
uined.*      true,  is  too  absurd  to  need  refutation. 

4. 

Anditmutt  Davis  V.  Mathkws,  1826,  Ohio  Cond.  Rep*  352. 

J^t>»«^^     Slander. 

ifcTwords.  The  defendant  justified,  and  the  plaintiff  filed  a  general  de- 
murrer to  the  plea.  The  plea  contained  a  full  and  technical 
averment  of  the  truth  of  the  words  oharged  in  the  declaration, 
but  did  not  aver,  or  confess  that  the  defendant  had  spoken  them. 
Ptr  Cur.  'the  plea  avers,  that  the  words  were  true,  but  does 
not  confess  or  deny  the  speaking  of  them.  A  material  part  of 
the  declaration,  therefore,  remains  unanswered,  which  could  not 
be  decided  by  any  verdict  that  might  b^  rendered  in  the  case. 
It  is  immaterial  whether  the  worcis  be  true  or  false,  if  the  de- 
fendant did  not  speak  them,  consequently  an  issue  on  which 
that  feet  alone  is  to  be  decided,  cannot  settle  the  merits  of  the 
case,  as  it  leaves  the  principal  matter  in  controversy  undeter- 
mined. Approved  precedents  are  good  evidence  of  what  the 
law  is,  on  points  of  practice  and  pleading,  and  it  is  always  safe 
to  pursue  them,  as  well  in  form  as  substance. 
^We  believe  that  no  form  of  a  plea  of  justification  of  slanderous 
• 

*Tfa«  tame  prineiple  wm  recosnixed  in  th«  case  of  MTherion  y',  Daiiisb,  10 
B.  It  C.  $63,  by  Bailey  and  LittUdale,  Ja.  , 


mrwr^m^^^ 
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words,  cm  b#  fooad  in  any  aji^roir^d  coHeetioii  of  entnes  of  pre- 
cedents, tbat  does  not  arer  the  subject  matter  of  the  plea,  to 
bare  taken  place,  before,  tbe  speaking  of  the  inrords,  and  that  does 
not  also  expresslj  and  distinctly  confess  the  speaking.  Sach 
are  tbe  forms  is  Lilly,  Morgan,  Richardson  and  Chicty. 
Demarrer  snstained. 


VIII.  EVIDENCE. 

1. 

MiLLKm  T.  MXLLK&,  May  T.  181  i,  8  Johns.  N.  Y.  Rep.  74;  Al- 
•  HBxcB  y.  BaowN,  II  Wend.  Rep.  696;  Loomis  y.  Swick, 
3  ib«  205 ;  FmsELAKD  t*  Lanf&eab,  14  Martin's  Rep. 
5257;  TaiMBLB  r.  Mobe,  2  Miller's  Loo.  Rep.  577. 
Tbe  plaintiff  declared  ^^'Fina  Miller  has  stolen  my  watch,  and  Tlra  lub 
Polly  Miller    (the  plaintiff  below)   has  concealed  it  for  her."  ||,e  word« 
And  in  the  second  count  the  words  charged  were  *'The  watch  <>>^^7  °^ 

be  proTcd^- 

was  stolen  out  of  widow  Miller's  bar,  and*Tina  Miller  took  it, 
and  her  mother  concealed  it." 

The  proof  at  the  trial  was,  that  the  defendant  below  said  that 
bis  watch  bad  been  stolen  from  him,  in  the  plaintiff's  bar,  and 
that  he  had  reason  to  belieye  that  Tina  Miller  took  it,  and  that 
her  mother,  tbe  plaintiff,  concealed  iu  Verdict  for  plaintiff,  and 
error,  on  the  groand  of  a  yariance  between  the  proof  and  the  al-^ 
legations  ib  the  declaration. 

Per  Cur.  It  is  now  sufficient  to  prove  tbe  substance  of  the 
words,  and  the  sense,  as  well  as  the  manner  of  speaking  themf 
most  be  tb^  same.  Tbe  assertion  of  the  defendant,  that  he  had 
reason  to  believe  the  one  took,  and  the  other  concealed  it,  is 
equivalent  to  the  charge  that  tbe  one  stole  or  took  it,  and  ther 
otnef  concealed  it. 

Judgment  affirmed.  * 

2. 

KixcADB  V.  Bbadshaw,  Juuc  T.  1824,  3  Hawk's  N.  Ca.  Rep.^ 

p.  63. 
Slander.  To  support 

The  words  spoken  charged  the  plaintiff  with  the  crime  of  per-  'J^ob^'^ 
jury.     The  only  point  presented  was,  whether,  to  support  thei«Meti 
plea  of  justification^  it  was  necessary  to  do  more  than  to  produce  f^^ll^uiuv 
such  evidence  as  would  raises  probable  presumption  of  the^P"'^** 
Flaialiff^a  guilt,  or  should  it  be  such  as  would  be  requisite  to  crin^l 


tn  m  en 
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confict  tb«  plaintiff  of  perjury  oa  an  indictaent*  Tht  ecfort  h^ 
low  hekl,  that  it  shoald  be  such  as  would  conrict  the  plaintiffy^ 
were  lie  on  trial  foc^e  offence. 

Verdict  lor  the  plaintiff,  and  motion  for  a  neW':lriaL 
Per  Cur.     Tmylor^  C.  J.     It  cannot  be  a  correct  rule,  that  a 
jary  should  require  the  same  strength  of  eridenee  to  find  a  fact, 
controverted  in   a  ciril  case,  which  they  would  require  to  find 
a  man  guilty  of  a  crime.     There  ought  to  be  a  new  trial.  . 

3. 

BuFORD  T.  M'LuwT,  Nov.  T-  1818,  1  Nott  k  M'Cord's  S.  Cm. 
Rep.  268;  Htdb  t.  Bailct,  3  Conn.  Rep.  466. 
Facts  ukI        The  court  held,  that  in  an   action  of  slander,  the  plaintiff '» 
M^SSo^^  general  bad  character  may  be  giren  in  evidence,  in  mitigation 
« icrouMi  7  of  damages,  and  so  may  facts  and  circumstances, 
maj b«^      Jfati  J.  obserred,  that  he  censidered  the  law  well  settled,  that 
character  may  be  given  in  evidence  where  it  is  directly  in  issuer 
and  that  he  could  conceive  no  case  where  it  was  more  directl]^ 
in  issue  than  in  an  action  of  slander;   and  his  honor  referred  to 
Lamed  t.  Buffinton,  3  Mass.  Rep.  646;  Foot  v.  Tracy,  1  Johns. 
Rep.  46,  and  Leicester  v.  Walter,  2  Campb.  N.  P.  C.  S51. 


4. 

* 

ft 

Cheatwooo  r.  Mato,  Jan.  T.  1816,  6  Munf.  Va.  Rep.  16^ 
M'Alexander  v.  Haeeis,  6  ib.  465;  Gilican  ¥•  Low* 
ELL,  8  Wend.  Rep.  573;  Mapes  v.  WfiCKS,  4  ib.  659. 
rfiMtini  The  declaration  charged  the  plaintiff,  that  he  *'has  hilled, 
^Mniiu'*  salted  and  eaten  a  hog;  and  no  man  can  be  hurt  foi^  tailing  him 
a  hog  thief;  and  he  is  a  hog  thief."  The  defendant  offered,  by 
way  of  mitigation  of  damages,and  not  l)y  way  of  justification,  to 
prove  by  a  witness,  that  the  witness  had  lost  a  hog ;  that  the 
witness  charged  a  slave  St  the  plaintiff  with  having  stolen  his 
hog,  which  the  slave  denied,  saying  he  knew  nothing  about  it; 
that  the  vritness  then  applied  to  the  plaintiff,  to  know  if  he  knew 
any  thing  about  the  hog ;  on  which  the  plaintiff  acknowledged^ 
that  a  hog  of  that  description,  had  been  killed  at  his  house, 
agreed  that  it  was  the  witness's  hog,  and  carried  him  into  his 
smoke  house  and  showed  him  the  hog,  which  had  been  cut  up 
and  salted,  and  that  the  witness  told  all  to  the  defendant,  before 
-  he  spoke  the  words  charged  in  the  declaration,  but  the  court 
would  not  allow  this  evidence  to  be  introduced  in  mitigation. 
Verdict  for  plaintiff.  Appeal  to.  this  court. 
By  the  court,  judgment  affirmed. 


TlMCCMitm 
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5. 

No&TOK  y.  Ladd,  May  T*  1830,  6  N.  Hamp.  Rep.  803.     S.  P. 
GmKES  V.  LoiTG,  3  Caines'  Rep.  91;  Van  RcvasALAER 
▼,   Dole,  1  Johns.  Cas,  279;   Dexter  v.  Taber,  12 
Johns.  Rep.  289. 
The  defendant  charged  the  plaintiff  with  stealing  a  sable  out  ^^^^  ^« 
of  hia  trap,  and  offered  to  prove  at  the  trial,  that  the  sable  was  may  show 
an  animal /erie  naiuray  and  was  taken  by  the  defendant  not  un-  y^Q^da  relat 
der  circumstances  to  make  it  larceny.    The  court  rejected  the^^*^*™'^ 
ayidence.  which  made 

Per  Our.  It  seems  to  be  admifted,that  it  is  admissiUe  to  show  jjl^u^  ^ 
that  the  words  related  to  a  known  transaction,  not  amounting 
to  the  charge  which  the  words  would  otherwise  import.  We 
are  of  opinion  that  the  explanation  which  the  defendant  propo- 
sed to  give,  that  the  words  related  to  a  sable  taken  from  a  trap 
in  the  woods  by  the  plaintiff  would  have  been  deciaire  to  show 
that  the  words  were  not  actionable. 

6. 

iKMAir  V.  Foster,  Jan.  T.  1832, 8  Wend.  N.  Y.  Rep.  602.    S. 
P.  Dole  v.  Lton.  10  Johns.  Rep.  447;  Treat  ▼.  Browk- 
IN 6,  4  Conn.'  Reep.  416;   Coleman  t.  Southwick,  9 
Johns.  Rep.  48;   Mapes  v.   Weeks,  4  Wend.  Rep.  669. 
The  plaintiff  proved  the  slander,  and  the  defendant  offered  to  Oiling  the 
prove  that  one  Brown  told  him  the  same  story,  as  he,  the  defen-  theckinder 
dant,  had  reported  it,  in  mitigation  of  damages.    The  evidence  ^^^ 

was  rejected.  eiven  in  eW 

The  court,  Socage,  C.  J.  held,  it  could  not  be  received  in  mit-  y^IiUm*™ 
igation  of  damages;  that  the  question  was  settled  both  in  Eng- 
land and  in  this  country,  that  giving  the  author  of  the  slander 
at  the  time  of  uttering  it  could  not  be  received  in  mitigation.  Nor 
could  the  defendant  give  in  evidence  the  general  reports  of  the 
truth  of  the  charges;  and  his  honor  referred  to  Root  v.  King,  7 
Cow.  Rep.  613;  Matson  v.  Bush,  5  ib.  499;  Gtlman  v.  Lowell,  8 
Wend.  Rep.  673. 


*  In  Dayif  v.  Lewis,  7  T.  R.  17,  the  coortlield  that  it  irae  actionable  to  poblish 
•my  flander  invented  by  another,  unleM  the  nkme  of  the  inventor  was  disclosed, 
and  in  Maitlandr.  Golding,  9  East  Rep.  430,  the  ooort  said,  not  only  mast  the  an- 
chor's name  be  stated  at  the  time,  bat  the  same  words  repeated.  And  in  Mills  t. 
Spencer,  Holt,  N.  P.  633,  that  the  defendant  coald  not,  under  the  general  issue,  of- 
fer in  mitigation  of  damages,  sTidonce  that  the  speciSc  facts,  in  which  the  slander 
consists,  were  communicated  to  him  by  another  person. 

Vol.  VIII.  17 


»»  SiMiliEJL-^emdme^ 


7. 

CALtowAT  T.  MioDLETOM,  Spring  T.  1820, 2  Marsh.  Ky.  Rep( 
372;  Lewis  T.  Niles,  1  Root  Rep.  346;  Aldeahait  v. 
FftENCHy  1  Pick.  Rep.  1 ;  Smallet  t«  Ahderboit  and 
WIFE,  4  Monroe's  Rep.  367;  Etaks,  st  al.  r»  Smith,  5 
ib.364. 
rule p9%^       ^^  ^^*     I^ is  perfectly  clear,  that  the  previoas existence  o£ 
^**tat!l^^  th«  slanderous  report,  or  the  general  reputation  of  the  fact,could 
not  amount  to  a  jastificatlon  of  the  defendant  ia  reiterating  the 
charge }  for  every  one  who  gives  currency  to  a  slanderous  report 
becomes  responsible  for  its  truth;and  most  certainly  i^eithter* gen- 
eral report  nor  general  reputation  is  admissible  evidence  of  the 
truth  of  a  particular  fact.     But  malice  is*the  gist  of  the  action 
of  slander,  and  the  degree  of  responsibility  of  one  who  publishes 
slanderous  words,  must  be  proportioned  to  the  maHgnity  of  the 
motives  with  which  he  is  actuated  in  making  the  publication.-— 
But  whatever  tends  to  diminish  the  malignity  of  a  person  who 
utters  a  slander,  though  not  evidence  of  its  truth,  must  lessen 
the  degree  of  responsibility;  and  most  indubitably  one  who  only 
^ves  currency  to  a  report  already  in  existence,  cannot  be  guiltj 
of  the  same  degree  of  malignity,  as  one  vvhu  is  the  frvfML  or  ori* 
ginal  fabricator  of  the. slander.      The  evidence  is  admissible  in 
mitigation  of  damages.. 

8. 

Wallace  v.  Mease,  May  T.  1811,  9  Binney's  P^nn.  Rep.  650; 

EccLEs  v^  Shakelford,  1  Little's  Ky.  Rep.  86;  Keah 

'  V.  M'Laughliit,  2Sergt.  &   Rawle's  Penn.  Rep.  469;. 

Miller  v.   Kear,  2  M'Cord's  S.  Ca.  Rep.  286;  Bvl* 

AAcrpror*  LOCK  V.  CloTES,  4  Vt.  Rep.  304. 

worrit  tht  The  words  laid  in  the  declaration  were,  ^  You  are  a  damned 
piainiiff  thicf,  and  I  can  prove  it.'*  And  the  question  was,- whether  otbe? 
aTidenca  words,  spoken  after,  could  be  admitted  in  eviaenee  te  show  mat- 
n?Sn1*  ice  in  the  defendant. 

bie  spoken  PtT  Cur.  TUghnutn,  C  /.  It  must  be  considered  as  settled^ 
fendanito  that  the  plaintiff,  after  proving  the  words  laid  in  the  declaration, 
sbowmal  may  give  in  evidence  other  words,  not  actionable,  by  way  of 
showing  the  malice  of  the  defendant.  Andassunyng,  as  I  must 
do,  the  principle  that  subsequent  wet ds  msy  be  given  in  evidence^ 
Lean  see  no  reason  for  a  distinction  between  wordk  actionable^ 
and  not  actionable,  or  between  words  spoken  before  suit  brought;, 
and  words  spoken  after.  The  same  principle  was  recognized  ia; 
Pttval  V.  Griffith,  2  Har.  &  Oili,  30. 


I^BP 
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9. 
Smxtu  t.  BucKKCKBm  AHD  WIFE,  MtLTth  T.  1833,  4  RavfU's 
Penn.   Rep.  295.     S.  P.   And&ews   v.  Vanduzeb,  II 
Johns.  N.   Y.  Rep.  38;  Sawyer  v.  Eifert,  2  Nott  & 
M'Cord's  S.  Ca.  Rep.  511. 

Per  Cur.    Kennedy.  J.     This  action  has  been  brought  into^n»chaiije 
this  Court,  Dj  writ  of  error  to  the  judges  of  the  Court  of  Com-  tionthede 
mon  Pleas,  where  it  was  troromenced  by  the  defendants  in  error,  J^JJ^™^ 
against   the  plaintiff,   for  defamatory  ^mrds  spol:en  by  him,  of  tlioplamtiff 
Rebecca  Buclcecker,  one  of  the  defendants  in  -error.  miUgaiion 

The  words  in  the  first  count  of  the  declaration  were,  that^*  She  ofdanaget. 
whored  with  John  Huff/' and  in  another  count  ^^  she  whored 
with  Doctor  Stout." 

At  the  trial  the'  defendant  offered  to  give  evidence  that  the 
plaintiff  was  a  reputed  thief  before  the  time  at  which  it  was 
proved  that  he  had  spoken  the  words.  It  is  clear  the  evidence 
was  not  admissible.  It  could  not  be  received  in  bar  of  the  ac- 
tion, nor  in  mitigation  of  damages,  because  altogether  foreign 
to  the  issue  joia^,  as  well  as  to  the  charge  made  by  the  defend- 
ant upon  the  character  of  the  plaintiff.  It  is  different  from 
proving  the  general  bad  character  of  the  plaintiff. 

10. 

Behjiet  v.  Htde,  July  T.  1825,  6  Conn.  Rep,  24.    S.  P.  Foot 
^  V.  Tract,  1  Johns.  N.  Y.  Rep.  46  ;  Stow  v.  Converse, 

4  Cpttn«  Rep.  42;  Tillotso'n  v.  Cheathah,  3  Johns. 
Rep.  64. 

The  defendant  charged  the  plaintiff  with  the  crime  of  perju-  22w toU^ 
Ty,  and  the  plaintiff  offered  to  show  that  he  always  sustained  a  ^^  ^^ 
fair  character  for  truth  and  integrity^  which  was  objected  to,  but  vmy^^ 
admitted  by  the  court.     Verdict  for  plain ti£    Motion  for, a  new  ^°  *"  ^^^ 
trial. 

Per  Cur.  Hoimer^  C.  J.  CoafomaUy  to  the  doctrine  of  our 
courts,  the  character  of  the  plaintiff  was  in  issue.  It  was  the 
object  of  the  defendant's  attack.  The  plaintiff  may  prove  the 
amount  of  the  defendant's  property,  to  aggravate  damages,  and 
on  the  other  hand,  the  defendant  may  recur  to  the  same  evidence 
for  the  purpose  of  mitigating  them. 

Motion  denied. 

11. 
BvroRD  V.  M'LuHY,  Nov.  T.  1818,  1  Nott  &  M'Cord's  S.   Ca. 

Rep,  368^  Waloottt.  Halz.,  6  Rep.  Mass.  614*  soth^pUia 

The  question  was,  whether  in  an  action  of  slander,  the  gener-  tiff's  gtticr 


132  SLANDER.— £vt(toice. 

•cteris^'^  al  bad  character  of  the  plaintiflf  may  be  given  in  evidence  by  way 

denoe  in  mi  of  mitigation  of  damages? 

diSilrt?^  ^^r  Cur.  Jfotty  J.  I  consider  it  a  rule  of  law,  that  charac- 
ter  may  be  given  in  evidence,  where  it  is  directly  in  issue,  and  I 
can  conceive  no  case  where  it  is  in  issue,  if  it  be  not  in  an  ac- 
tion of  slander.  His  honor  then  referred  to  Larned  v.  Buffing- 
ton,  3  Mass.  Rep,  546;  Kennedy  v.  Gregory,  1  Binney'a  Rep. 
90;  Foot  V.  Tracy,  1  Johns.  46,  and  observed,  that  it  was  an  in- 
novation of  the  common  law,  but  upon  principle  and  authority, 
he  had  no  doubt  the  evidence  of  the  general  bad  character  of 
the  plaintiff  was  proper. 

12. 

M'Alexamder  v.  Harris,  Jan.  T.  1820,  6  Munf.  Va.  Rep* 

But  not  P-  *^^-  \  ,    J 

ihat  the  TKe  words  charged  were,  '^  the  plaintiff  was  a  rogue,  and  had 

aiTiDsultiog  stolen  the  defendant's  sheep." 

and  quarrS  The  plaintiff  moved  the  court  to  be  permitted  to  prove  the 
and  was  ia  general  character  of  the  plaintiff,  as  an  insulting,  provoking,  and 
J5lj^y?|"'°^!iarrelsome  man,  and  before  the  words  imputed  to  the  defend- 
ed insult  ant  the  defendant  was  in  the  habit  of  vilifying,  .insulting  and  pro- 
aw's  family  voking  the  defendant's  family.  But  the  court  held  the  evidence 
inadmissible.  Verdict  for  plaintiff. 
By  the  court,  judgment  affirmed. 

13. 

*  ■ 

Wilson  v.  Apple,  1827,  OhioCond.  Rep.  568;  Law  v.  Scott, 
-  5  Har.  &  Johns.  Rep.  438. 

ant  may  Slander.     The  words  laid  were,  "You  area  thief,  you  Lave 

§enci*facts  ^^^^^^  geese.*'  The  defendant  pleaded  the  general  issue,  and  at 
which  do  the  trial,  offered  to  prove,  in  mitigation  of  damages,  that  the 
^a  juitifT*^  plaintiff  had  driven  away  from  one  Benjamin  Wilson,  a  flock  of 
caUon  itt  mi  geese  belonging  to  the  said  Wilson.  This  evidence  was  object- 
damages,    ed  to  and  overruled. 

Per  Cur.  Although  the  evidence  rejected,  does  not  seem  to 
be  vury  material,  yet,  as  the  fact  offered  to  be  proved,  mighty  at 
the  time  of  the  speaking  of  the  words,  have  had  some  influence 
in  misleading  the  defendant,  he  had  a  right  to  prove  it,  for  the 
purpose  of  reducing  the  malice.  There  is  a  difference  between 
a  justification  and  an  excuse.  The  one  goes  to  the  right  of  re- 
covery, the  other,  to  the  amount  to  be  recovered.  For  the  pur- 
pose of  showing  malice,  the  plaintiff  may  prove  the  speaking  of 
words  not  charged,  if  they  be  not  actionable,  and  with  a  view  of 
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extenuating  iDalice,  the  defendant  may  prove,  under  the  general 
issue,  any  circumstances  connected  with  the  transaction,  tending 
to  show,  that  he  had  probable  ground  for  believing  the  truth  of 
the  words.  In  estimating  the  damage,  the  degree  of  malice  is 
always  to  be  considered.  Any  circumstance,  therefore,  tending^ 
to  show,  that  the  defendant  spoke  the  words,'under  a  mistake, 
or  that  he  had  some  reason  to  believe  they  were  true,  19  entitled 
to  consideration,  and  is  proper  evidence  to  be  received  in  miti- 
gation. What  effect  this  evidence  might  have,  we  know  not,  nor 
is  it  necessary  to  know.  We  are  satisfied  it  was  legal,  and  that 
the  defendant  had  a  right  to  use  it,  for  the  purpose  for  which  it 
was  offered. 

14. 

Powers  v.  Price,  Oct.  T.  1834,  12  Wend.  Rep.  500;  Bul- 
lock T.  KooN,  9  Cowen's  Rep.  30;  Ross  ads.  Ross,  1 
Wend.  Rep.  475. 
The  Court,  JVelsan^  J.  held,  where  the  defendant  charged  the  ^^JJiff^f 
plaintiff  with  false   swearing  ou  the   trial   of  a  cause,  and  the  proof.    « 
words  are  not  actionable />er  ^e,  the  plaintiff  must  prove  the  ma- 
teriality of  the  testimony,  in  reference  to  which  the  charge  wa^ 
made.     But  if  the  charge  is  general,  and  proof  be  adduced  that 
the  plaintiff  gave  evidence  on  the  trial,  the  law  may  perhaps 
presume  that  some  part  of  his  testimony  was  material.     And 
«ee  Sherwood  v.  Chace,  11  Wend.  Rep.  38. 


IX.  VERDICT. 
1. 


Sayre   v.  Jewett,  May  T.  1834.    12  Wend.  N.  Y.  Rep.  136; 
Cooper  v.  Bisssl,  15  Johns.  Rep.  318. 
In  this  case  there  were  several  counts,' and  some  of  the  counts  ^^™   . 

there  is  OM 

were  defective  in   not  averring  that  the  defendant  spoke  the  de-good  coum 
famatory  words  of  and  concerning  the  plaintiff.     A  general  ver-  *j'Je*l^')^ 
diet  was  rendered,  and  the  plaintiff  asked  leave  to  amend,  by  ap- the^ei^ia 
plying  the  evidence  to  the  good  count.  ftmcnded 

Per  Cur.     Jfelson^  J.     There  is  no  objection  to  the  judges  cer-  *jy  ^Pff^J^j. 
tiiicate  to  amend  the  verdict  so  as  to  apply  it  to  the  second  count  denceioth* 
which  is  unexceptionable.     According  to  the  certificate  the  evi-  ^^^  **""*• 
denr.e  applied  as  well  to  the  second  as  to  the  third  count,  and  in 
such  cases  it   is  the  settled  practice  of  this  court  to  permit  the 
amendment  on  payment  of  the  costs  of  the  motion  in  arrest. 
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2. 

HoGo  T.  Wilson,  May  T.  1815,  1  Nott  &  M'Cord't  S.  C.  Rep. 

216;  Neil  SON  v.  Emersok,  2  Bay^s  Rep.  430;  Neal  t. 

Lewis,  2  ib.  204;  Tatlob  v.  Stukqikbger,  2  Conit. 

Rep.  367. 

tif  th«       Motion  in  arrest  of  judgment,  on  the  ground  that  some  of  the 

coonuare    words  in  some  of  the  counts  in  the  declaration  were-  not  action- 

Mne  bad,  a  able,  and  the  jury  found  a  general  yetrdict. 

SSliiroodL      ^^  ^^'  ^^^^  ^'    ^'^  question  has  been  so  often  decided  in 
our  courts,  that  it  may  be  considered  as  finally  settled,  although 
the  rule  is  different  from  that  of  the  English  courts. 
Motion  denied. 


Whert 
•omt 


X.  DAMAGES. 
1. 


Oilman  t.  Lowel,  Jan.  T.  1832,  8  Wend.  N.  Y.  Rep.  67S; 
CuRLiN  T.  Stewart,  et  al.  2  Miller's  Rep.  73. 
l^eiihcT  da  Per  CSir.  Savage^  C  J.  Where  the  words  arc  actionable  in 
ini£c6oced  themselires,  neither  the  damage  or  the  malice  are  required  to  be 
tSiere^aH  proved.  The  speaking  of  the  slanderous  words  is  all  the  proof 
ivordsare  necessaiy.  The  damage  on  the  one  hand,  and  the  malice  on 
•^them  *  ^^^  other,  are  both  necessary  consequence's  and  the  action  is, 
•elres.        therefore,  sustained. 

2. 

Oilman  v.  Lowel,  Jan  T.  1832,  8  Wend.  N.  Y.  Rep.  673;  S. 
P.  Larned  v.  Buffington,  3  Mass.  Rep.  552. 
2re^uta'^  ^^  ^^'  'Sat>agf«,  C  J.  If  the  plaintiff  is  a  person  of  tarnish- 
iionofihe  ed  reputation,  he  cannot  have  received  much  damage;  and  the 
«iay  be  en  defendant  should  be  punished  according  to  the  degree  of  malice 
5luiredinto  by  which  he  was  actuated.  The  general  character  of  the  plain- 
«9ccrtain  tiff  is,  therefore,  a  proper  subject  of  investigation^  in  ascer- 
^0  dama    taining  the  amount  which  the  plaintiff  is  entitled  to  recover. 

3. 

Herrick  v.  Lapham,  Aug.  T.  1813,  IQ  Johns.  N.  Y.  Rep.  281. 

'wordsare^  This  was  an  action  of  slander  brought  against  the  defendant, 
«oiactiona  for  speaking  of  and  concerning  the  plaintiff,  who  was  a  mer- 
«eires  the  chant  and  trader;  the  following  words:  '^  He  is  in  gaol^  you  will 
fi^fined  ^^^  ^^®  ^^^^  ^^  °^**  you;"  **  He  is  a  bankrupt,  and  unable  to 
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pay  hi!  debts.*'    *^  He  is  broke,  and  his  store  shut  up,  and  he  is  ^^f^ 
on  the  limitsV  &c.     After  proving  the  special  damage,  as  alleged  age  and  the 
in  the  declaration,  the  plaintiff's  counsel  asked  a  witness,  if  in|^[^|j^'|Q 
eonseqnence  of  the  report  circulated  by  the  defendant,  the  plain- eTit^ncea 
tiff  had  not  sustained  a  general  loss  of  reputation,  and  suffered  ffre^ta, 
material  injury  in  bis  credit ;  this  question  was  objected  to,  but  ^^^ 
the  court  overruled  the  objection,  and  the  witness  answered  in 
the  affirmative*     The  jury  found  -  for  the  plaintiff,  and  the  de- 
fendant  moved  for  a  new  trial  on  the  ground  of  admission  of  im- 
proper evidence. 

Ptr  Cur»    The  verdict  in  this  case  must  be  set  aside  and  a 
new  trial  awarded,  on  the  ground  that  the  plaintiff  was  permit-- 
ted  to  enquire  of  witnesses,  whether  he  had  not  sustained  a  gen-^ 
cral  loss  of  reputation,  and  suffered  a  material  injury  in  his  cred- 
it, in  consequence   of  the  reports  circulated  by  the  defendant.. 
This  inquiry  was  illegal.     When  words  are  not  actionable,  un- 
less special  damages  are  alleged,  the  proof  of  damages  must  be 
confined  to  those  laid  in  the  declaration.     And  if  the  words  are 
actionable,  the  law  implies  damages,  the  extent  of  which,  in 
either  case,  is  to  be  judged  of  by  the  jury,  from  the  facts  prov- 
ed, the  circumstances  and  aggravation  attending  the  utterin^r  the* 
slanderous  words.     To  call   upon  witnesses  to  say,  whether  a 
party  has  not  sustained  or  suffered  a  material  injury  by  reason  of 
the  slander,  is  asking  their  opinion  only,  and  putting  them  in 
the  place  of  the  jury,  to  draw  conclusions  from  the  facts  proved 
in  the  cause.    This  cannot  be  admitted. 
New  trial  granted. 


4. 


OnABT  V.  HoovEB,  Oct.  T.  1S17,  6  Munf.  Va.  Rep.  13. 
The  declaration  charged  the  defendant  with  uttering  the  fol-  The  dafandT 
lowing  words,  "  The   plaintiff  was  a  perjured  rascal.'^    Plea,,  Jhow  \Sat 

not  guilty.  ,.,,.,  .   ,       ,  ,  J    the  trial  in 

The  court,  Roane,  J.  held,  the  defendant  might  show  the  words  mltigatioiu 
sworn  to,  in  mitigation  of  damages.     And  see  1  Nptt  &  M^^Cord, 
5268,  where  the  court  held^  that  facts  and  circumstances,  though 
not  amounting  to  actual  proof  of  guilt,  but  showing  grounds  of 
•uspicion  may  be  given  in  evidence  in  mitigation  of  damages. 


AtattlteS.     And  see  tit^  <^  Penal  Statutes,"  arUe,  veil.  7,  p.  287. 

I.  OF  PUBLIC  AND  PRIVATE,!).  136. 
n.  REMEDIAL  OR  PENAL,  p.  137. 
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III.  CONSTRUCTION  OP. 

(A)  When  TO  be  st&ict,  p.  138. 

(B)  Whew  TO  be  liberal,  p.  140. 

(C)    WhEVTO  be  EQ0ITABLX,  p.  142. 

(D)  When  the  intention  shall  pretail,  p.  143. 

(E)  Of  the  preamble,  title,  fcc.  p,  146. 

(P)  Or  seteral  statutes  taken  together,  p.  148. 
(G)  Of  the  power  of   declaring  statittes  toid, 

p.  149. 

IV.  OF  RETROSPECTIVE  STATUTES,  p.  160. 

V.  OP  EEPEAMNG  OP,  p.  161. 


I.  OF  PUBLIC  AND  PRIVATE. 


AeUr«Ul 
ingtoth* 
limit*  of 
wmntiM. 


Or  Ukin^ 
fish  withtn 
Um  state 
art  public 
acts. 


5. 

Cou'th  t.  The  Inhabitants  of  Springfield,  Sept.  T.  1810, 

7  Mass.  Rep.  9. 
The  court  beld,  that  the  acts  prescribing  the  limits  of  counties 
and  towns,  are  public  acts. 

2. 
BuRNHAH  T.  Webster^  May  T.  1809,  5  Mass.  Rep.  266; 
Com'th  ▼.  The  Inhabitants  of  Springfield,  7  ib.  9. 
Per  Cur.  Parsons^  C  J,  Acts  regulating  the  taking  of  fish 
within  the  state  are  public  statutes.  Indeed  all  laws  regulating 
the  taking  of  fish,  or  made  for  the  public  benefit,  to  preserve  the 
fish,  are  public  statutes,  and  we  must  ex  officio  take  notice  of 
them.*    And  see  Pierce  t.  Kimball,  9  Greenl.  Rep.  64. 


Hhb  People  t.  Herkimer,  Feb.  T.  1825,  4  Cow.  N.  T.  Rep. 

p.  348. 
To  an  action  of  assumpsitj  for  fees,  &c.  the  defendant  pleaded 
kmd  tho      the  statute  of  limitations.     It  was  contended,  that  it  should  ap- 
•z*^<^o  P^*^  ^^^  ^^^^  yrere  due  before  the  act  was  passed,  and  that  the 
tie«  tbMB.    people  took  a  diyidend. 

Per  Cur.    The  plea  is  sufficient,  on  the  ground  that  the  court 
are  to  take  notice  of  all  public  acts . 

*  A  ■tatQU  r«]atio|f  to  trade  in  greneral  is  a  public  act;  aa  fbr  instance,  concerning 
.  appreniieea;  Kirk  t.  Now  ell,  1  T.  Rep.  125.  So,  a  atatate  which  givea  a  penalty^ 
which  Teata  in  the  King  ia  a  public  act;  Rex  t.  Baggs,  Skin.  429.  So  alto  all  acta 
relating  te  the  legiilatare;  Morris  v.  Hunt,  1  Chilty's  R.ep.  453.  Or  which  relatee 
to  the  nobility  an4  great  officers  of  the  state;  4  Co.  12.  b.  Or  which  conoem  tiM 
tfpirituatitj;  ibid.  76,  a.    Or  to  public  officers  in  genera);  Ibid. 
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4. 

BLMtjrDORFV  T.  Carmichael,  Spring  t«  1823,  3  Litt.  Ky. 

Rep,  480. 
Held  by  the  court,  that  the  facts  recited  in  a  private  act  of  When  fecu 
aaseinbly,  are  not  evidence  in  contracts  between  the  party  to  the  ihem  are  or 
act,  and  other  individuals;  but  the  facts  recited  may  be  evidence  5^!^*  *'* 
between   the  commonwealth  and  the  applicant*     They  are  not 
evidence  between  parties^  because  applications  are  frequently 
made  ex  partem  and  even  if  it  was  not  so,  and  the  party  aifected 
appears  and  resists  the  act,  it  is  very  questionable  whether  the 
fiscti  recited  ought  to  ht  evidence  in  a  future  contest* 


II.  REMEDIAL  OR  PENAL.* 

L 

l^Ai^MSft  V.  Palmer^  June  T.  1827, 6  Conn.  Rep.  409;  PeOplA 

▼•  ITtica  Ims.  Co.  15  Johns.  Rep.  338. 
Per  Cur.    Hosm^r^  C.  /.     Remedial  laws  are  subject  to  a  pe«  Remedial 
culiar  construction,  and  admit  of  great  latitude  in  suppression  tc  be  con 
of  the  mischief,  at  which  they  are  aimed)  and  in  advancement  of  ^^  ^^ 
the  remedy.    Principles  nearly  as  liberal  have  beeo  adopted  in 
the  application  of  a  remedy  provided  in  one  case,  to  a  similar 
remedy  in  another^  falling  within  the  same  reason* 


SfAtE  V.  Stephevsoh,  May  T.  1831,  2  Bailey^s  iS.  C.  ftep.335. 

Ptr  Cur.    Earl^  J.     Remedial  statutes  are  to  be  construed  so  ln«mlerto 
as  to  redress  the  mischief,  and  to  guard  against  all  subtle  inven-  ^^^^^[^^ 
lions  And  evasions}  for  the  obvious  reason,  that  It  is  impossible 
the  law-makers  could  set  down  in  express  terms,  every  possible 
caie  that  might  occur,  in  which  the  remedy  might  be  needful. 

S. 
SEtDEiYiisarDEit,  et  al.  v.  Chaeles,  adm^b,  MayT  1818,  4 
Sergl.  &  Rawle's  Penn.  Rep.  151.  S.  P.  Mitchel  v. 
SsitTH,  1  Binn.  Rep.  110;  Biddis  r.  Jones,  6  Binn.  Rep. 
321;  CouLON  V.  Maybik,  4  Yeates*  Rep.  24 ;  Belden 
V.  PiTKtv,  2Caines'  Rep.  149;  Thompson  v.  Davis,  13 
Johna.  Rep.  112;  Bruce  v.  Lee,  st  al.  4  ib.  410;  Jones 
V*  Caswell,  3  Johns.  Cfts.  29. 
Held  by  the  court,  TUghmat^  C.  J.  that  an  action  brought  up-  ^^^"^ 

^8ee  penal  eUtatiti  mUt* 

Vol.  VlIL  18 
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rilnl  *thc    ^^  *  transaction   prohited  by  statute,  (as  assvmpnt  on  a  note, 
provUiona    giTen  in  Contravention  of  the  act  in  relation  to  the  sale  of  lotte-^ 
policy  of**'  ^y  tickets,)  cannot  be   maintained;  although  a  penalty  be  impo- 
anact.        jjed  for  violating  the  law,  and  there  is  no  provision  declaring  the* 
contract  void.     A  contract  against  the  provisions  or  the  spirit 
and  policy  of  a  statute,  cannot  be  supported.    The  same  princi- 
ple was  decided  in  Hunt,  et  al.  v.  Knickerbaclcer,  5  Johns.  Rep. 
327.    The  court  say,  that  a  contract  which  rn  its  execution  coa» 
travenes  the  policy  and  spirit  of  a  statute  is  equally  void,  as  it 
made  against  its  positive  provisions. 


11.  CONSTRUCTION  OF. 

(A)    WbeM  to  Bfi  STRICT.* 

1. 


MiKoa  T.  Mechanics*  Bank  of  ALcxAVoaiA,  1828,  1  Peter's; 

U.  S.  Rep.  64. 

«^*  7t""*       ^^  ^^'     ^^»  "^^     '"  ^''  ^^^^^  ****  construction  of  a  statute 
■hould  be    should  be  such  as  to  carry  into  effect  the  true  intent  and'  meaning/ 

"miiM/'     of  the  legislature,  and  the  ordinary  meaning  of  language  must  be 

where  a  pub  intended  to  have  been  used. 

J  c  duty  18 

ioDposed.  The  court  held  it  an  established  rule  in  the  construction  of 
public  statutes,  that  where  the  legislature  inean  to  impose  a  pos^ 
itive  and  absolute  duty,  and  not  merely  to  give  a  discretionary 
powery  the  word  may  should  be  construed  must 

Z 

Com'tb  r.  BABLow,rMay  T.  1808,  4  Mass.  Rep.  439;  Melodt 

V.  Reab,  4ib.  472.- 
Tn  conttnr  Barlow  was  indicted  for  a  felony  for  an  assault  with  an  in- 
■Iiatui'*"*'  **"^  ^**  commit  murder.  The  statute  of  the  state  declared,  that 
misdemcon  **  every  person  who  shall  with  a  dangerous  weapon,  and  with  an 
becomMer  ^^tention  to  murder,  assault  another,  shall  upon  conviction,  b« 
cd  as  being  deemed  a  felonious  assaulter,  and  shall  be  punished  by  imprison-- 
ny  but\y  ment  or  eonfinement  to  hard  labor."  The  question  was^  whether 
ezprew       jt  ^^as  felonv  under  the  statute. 

ceMaiyim       Per  Cut.     ID  the  construction  of  a   penal  statute,  a  uisde- 
pi^cauoi.     njganor  cannot'  be  considered  as  made  a  felony,  but  by  express^ 

words,  or  by  necessary  implication.     Generally^  new  feloniea* 

*  Wh«r«  a  ttetato  ii  both  remedial  and  peaalr  it  nay  liava  a  liberal  cenathictioD;.' 
HAinmond  t.  Webb.  10  Mod.  S82:  Att'j  Gen.  t.  Svdell,  P.  in  Ch.  215;  Bradley^v.* 
Clark,  5  T.  Ri^p.  197. 
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ure  created  by  express  words,  as  by  declaring  that  the  offence 
shall  be  taken  to  be  a  felony,  or  that  the  offender  shall  be  deem- 
ed a  felon. 

3. 

Daggett  v^  The  State,  July  T.  1821,  4  Conn*  Rep.  60;  Rees 
T.  EBiEKiCK,  6  Serg.  &  Rawl.  Penn.  Rep.  289;  Myers 
T.  Foster,  6  Cow.  Rep.  567. 
The  statute  prohibited  the  erection  of  wooden  buildings,  within  ^•"^^  •^•^ 
certain  Units,  '^  hs);iring  in  them  a  chimney  or  fire  place."    And  beeamt-u 
the  defendairt  erected  a  wooden  building,  with  the  chimney  and  ****^"t*'f- 
£re  place  wtthout  the  building,  but  looking  into  it. 

The  court  held,  it  was  not  witliin  the  statute. 

p€r  Cur.  Mosnur^  C,  J.  The  rule  has  long  been  settled,  thai 
penal  sfatates  must  be  construed  strictly;  Reniger  v.  Forgossa, 
1  Plowd.  17;  Cone  v.  Bowles,  1  Salk.  205.  More  correctly,  it 
tnay  be  said,  that  such  laws  are  to  be  expounded  strictly  against 
an  offender,  and  Kberaily  in  his  favor.  In  the  extension  of  the 
letter  of  the  law,  nothing  may  be  assumed  by  implication ;  nor 
any  mischief  intended  to  be  prevented  or  redressed^  «6  against 
the  offender,  be  regarded  in  its  construction.  It  was  the  object 
of  the  principle  to  establish  a  certain  rule,  by  conformity  to 
which  mankind  should  be  safe^  and  the  discretion  of  the  judg^ 
limited;  Cooke's  x^ase,  Leach,  C.  L.  109. 


Jones  t.  Eustis,  Aug.  T.  1807, 2  Johns.  N.  Y.  Rep.  379« 
Debt  against  the  toll  gatherer  for  taking  toll  from  persons  ex- Penaliies 
empted.     The  act  prohibited  the  taking  of  toll  in  such  casCi  but  ^^]  by  ejT 
contained  no  penalty  for  violating  it*  P^^  '^®'*^ 

M       ^  r«i  .  t  •  .1-1  «       ^  1^^        *™  cmrot 

Per  Cur.  There  is  nothin^g  said  m  the  act  about  penalties,  be  mUed by 
and  a  penalty  cannot  be  raised  by  implication,  but  must  be  ex-  i^pl^*^<»i- 
pressly  created  and  imposed. 

Vaithorhe's  lessee  ▼.  DoRRANCE,  April  T.  1795, 2  Dall.  Penn. 

Rep.  316  ^  Paine  y«  Ely,  et  al.  Chipman's  Rep.  14; 

Wales  t.  Stetson,  2  Mass.  Rep.  143* 
Per  Cur,    PaUenon^    J.      Every   statute  derogatory  to  the  A  statuu 
rights  of  property,  or  that  takes  away  the  estate  of  a  citizen,  J^^iy^prj 
ought  to  be  construed  strictly.     The  same  principle  was  recog-  ^^^  proper 
nised  in  The  Canal  Company  r.  Rail  Road  Company,  4  Gill  &coi!si^«d 
Johns.  Rep.  1.  ^^^^r 
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(B)  Whkv  to  9C  libeeal. 

Statb  t.  Botd,  June  T.  1830,  2  Oill  &  Johns.  Md.  Rep.  366; 
Whitket  y.  WbitneV,  14  Mass*  Rep.  88;  Casal  Co. 
V.  Rail  Road  Co.  4  Gill  &  Johns.  Bep.  1. 

rf!r«uul'e      ^^  ^^*    "^^^  '®"*^'  °^  *  statute  may  be  enlarged  or  restrain- 
nay  be  en   ed  according  to  the  true  intent  of  the  makers  of  the  law/ 

larged  or  re 

2. 

CooLiDGE  T.  Williams,  March  T.  1808,  4  Mass.  Rep.  RO; 
BuTLEB  T.  RicKEB,6  GreeuK  Rep..268. 
But  when        Case  to  recover  treble  the  value  of  certain  fish  taken  by  the 
Sel^wfit  ^Jefendant  within  the  limits  uf  Watertown. 
of  a  narticu     The  statute  1797,  c.  75,  gaye  to  the  inhabitants  of  Watertown, 
eitizen^M-   Weston  and  Waltham,  the  power  to  regulate  taking  fish  and  ex- 
corpora      eluded  others.     The  defendant  drew  his  net  from  the  Cambridge 
nottobe     shore  nearly  across  the  rirer,  opposite  to  the  places  mentioned, 
toeff^uhe"^  he  contended  be  had  a  right  to  do,  and  which  the  plaintifTs 
rifhuofoth  contended  was  a  violation  of  their  privileges. 
^^'  Per  Cur    Parker^  C.  J.    Private  statutes,  made  for  the  accom- 

modation of  particular  citizens,  or  corporations,  ought  not  to  be 
construed  to  effect  the  rights  and  privileges  of  others,  unless 
•  such  construction  results  from  express  words,  or  from  necessary 

implication. 

Judgment  for  defendant. 

3. 

Smith  v.  Saxton,  Sept.  T.  1828,  6  Pick.  Mass.  Rep.  483.     9* 

P.  Cjm^th  v.  Pejepscut  Peoples,  7  Mass.  Rep.  430; 

CooKE  V.  GiBBS,  3  ib.  193  ;   Keen  t.  Tvbneb,  13  ib. 

365;  HouEB  r.  Fish,  1  Pick.  Rep.  435;  Smith  v.  Lewis^ 

3  Johns.  Rep.  157;  Mebcbant's  Bank  v.  Cook,  4  Pick. 

Rep.  411. 

And  the         By  statute  of  Massachusetts,  St.  1793,  c.  44,  s.  3.    There  is 

inTttatute  ^  Prohibition  upon  sheriffs  filling  up  any  plaint,  declaration,  &e. 

inay  beeon  and  declares  that  '^all  such  acts  done  by  either  of  tbem  shall  be 

»ll^  ^°'  void."     A  writ  and  declaration  was  filled  vp  by  a  deputy  sheriff, 

^llemedtm]  atataUa  arc  to  be  conitrved  liberally ;  Bradley  r •  Clarl,  6  T.  R.  197. 
ThiB  rale  it,  that  euch  a  conttruction  ehaii  be  put  on  a  remedial  atatote  a«  wiH  tend 
le  luppresB  the  mischief ;  ibid.  And  in  Pit ree  t.  Hepper,  1  Stra,  esS«  that  covrl 
decided  tjiat  all  atatotea  made  pre  bono  pubHeo  ehall  have  a  liberal  constractioa. 
Pat  prif  ate  acta  of  parliament  are  to  be  cosatmed  literally  and  are  sot  to  hava  a 
liberal  eonttraclieo ;  Moore*a  oaae«  2  Ld.  Ray m.  1028. 


:fl»> 
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ft&d  it  wai  eoatended  the  proceeding  under  it  was  TOidable  and 
not  Toid. 

PerloTj  C.J.  If  Totd,  according  to  the  terms  of  the  statute, 
then  all  the  proceedings  under  the  writ  so  made  out,  must  be  en- 
tirely nugatory.  But  it  has  been  urged,  that  by  judicial  con- 
struction of  like  words  in  British  acts  of  parliament,  and  Massa- 
chusetts statutes,  the  extent  and  force  of  the  term  void,  has  been 
limited,  so  that  in  truth  it  means  yoidable,  or  to  be  made 
Toid  by  some  plea  or  act  of  the  party  in  favor  of  whose  in- 
terest such  statutes  are  set  up.  And  there  is  no  doubt  that 
such  decisions,  both  here  and  in  England,  have  taken  place,  and 
that  they  are  founded  on  good  sense  and  reason,  and  conform 
to  the  intention  of  the  legislature  in  their  use  of  the  term. 


LxssxE  OF  BuBGETT  T.  BuBOETT,  1  Ham.  Rep.  469 ;  (Ohio 
Cond.  Rep.  207.)  S.  P*  Ward  v.  Tyi-ee,  1  Nott  & 
M'Cord  22;  1  Bay'^  Rep.  93. 

The  question  before  the  court  arose  on  the  statute  in  relation  And  ih« 
to  the  conveyance  of  land  to  defraud  creditors  and  parchasers.  lo  mould 
The  statute  of  Ohio  declared  the  instrument  should  be  void,  and  [h^^'^ff^l* 
did  not  follow  the  statutes  13  and  27,£lizabeth,  which  contained  a  may  bn  fiv 
proviso,  that  such  conveyances  should  be  void  as  only  against  tentof  t^ST 
the  persons  intended  to  be  defrauded.    The  court  gave  the  stat-  lecWaittre, 
site  the  same  construction  as  the  courts  of  Great  Britain  have 
given  the  English  statute. 

Per  Bumetf  /•  If  the  language  of  our  statute  is  to  receive  a 
literal  construction,  the  direction  given  to  the  jury  was  correct, 
but  a  majority  of  the  court  are  of  opinion  that  it  ought  not  to  re- 
ceive such  an  interpretation,  as  it  would  lead  to  consequences 
not  contemplated  by  the  legislature,  and  would  in  part  defeat 
the  intent  of  the  law,  which  was  not  only  intended  to  prevent 
the  effect  of  fraudulent  cenveyances,  but  to  remove  as  far  as 
possible  the  inducement  to  attempt  them.  The  literal  meaning 
of  the  language  used  would  render  the  covenous  deed  void, 
not  only  as  to  the  persons  intended  to  be  defrauded,  but  also  as 
to  strangers,  and  even  the  grantor  himself.  If  the  deed  be  utter- 
ly void  and  of  no  effect,  in  the  literal  acceptation  of  those  terms, 
the  title  mnst  remain  in  the  grantor,  and  he  may  at  any  time  re- 
claim the  property,  by  proving  his  own  fraud.  The  consequen- 
ces of  such  a  doctrine,  and  the  impunity  which  it  offers  to  those 
who  may  attempt  to  evade  the  statute,  could  not  have  been  con-* 
templated  by  those  who  framed  the  law,  nor  do  we  believe  the 
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roks  prescribed  for  construing  statuteSi  reqaire  or  admit  of  tuck 
an  interpretation. 

It  frequently  becomes  tbe  duty  of  coorls,  in  order  to  ef- 
fect the  manifest  intention  of  a  statute^  (o  restrain^  or  qaali* 
fy,  or  enlarge  the  ordinary  meaning  of  the  words  that  are  used. 
It  is  said,  the  power  '  of  construing  a  statute  is  in  the  judges, 
who  have  authority  over  all  laws,  and  more  eapecially  over 
statutes,  to  mould  them,  accordiug  to  reason  and  conscience 
to  the  best  and  truest  use.  The  inteniion  of  the  law  makers 
may  be  collected  from  the  cause  or  necessity  of  the  acts,  and 
statutes  are  sometimes  construed  contrary  to  the  literal  meaning 
of  the  words.  It  has  been  decided  that  a  thing  which  is  withta 
the  letter  is  not  within  the  statute  unless  it  is  within  the  inten* 
fion.  We  consider  the  deed  as  Toidable,  only  by  the  parties 
grieved. 


(C)  Whev  to  bs  equitabls. 

1. 


SicKtEs  V-  Sharp,  Oct.  T.  I8I6,  13  Johns.  N.  Y.  Rep.  497. 
A  gentral        Debt  for  a  penalty  for  violating  the  law  in  relation  to  fishing 
ttatufe' will  tn  the  Hudson  river.     It  was  contended  the  act  did  not  apply  to 

Uequiiably  the  Case. 

Per  Cur.  Spenctr^  C.  /•  A  statute  which  is  penal  as  to  some 
persons,  provided  it  be  beneficial,  generally  may  be  equitably 
construed. 

2. 

Eerlin  V.  BtTLL,  Sept.  T.  1786,  1  Ball.  Penn.  Rep.  178; U.S. 

V.  Bright,  et  al.  Oct.  1809,  Wharton's  Dig.  708;  Bavk 

OF  America  v.  Fitzsimmons,  3  Binn.  Rep.  356. 

VThere  the      Per  Kean^C  J.  Where  the  intention  of  the  legislature  or  the  law 

dnubtfuf  an  ^^  doubtful,  and  not  clear,  the  judges  ought  to  interpret  the  law  to 

equitable     (^^  what  is  most  consonant  to  equity,  and  least  inconvenient. 

^construe  ^      J^ 

lion  will  bo 

EiTen.  3. 

Tljecourt   Vak  Horne's  Lessee  t.  DoRRAvcE,  li95.  2  Dall.  Penn.  Rep* 

will  not  ^       '  '  ^ 

giro  a  Stat  P*  316. 

ubi"cT*  ^^^^  '^y  ^^^  ^^""^ti  ^fl*^«^*<^»  ^'  ^^^^  *  statute  shall  never  have 
■tnieiion  an  equitable  construction^  in  order  to  overthrow  or  divest  an  es* 
wiUorer  ^^^^f  ^^^  every  sratute  derogatory  to  the  rights  of  property,  or 
throw  ordi  \\^^\  takes  a  Way  the  estate  of  a  citizen,  ought  to  be  conttrued 
utt.  strictly. 
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(D)  Wbbv  the  ruTfiirTioir  shall  prevail. 

1. 

WsiTNCT  T.  Whitket,  March  T.  1817,  14  Mass.  Rep.  88.    S.   . 

P.  Bakk  of  America  t.  Fitzsimmons,  3  Binn.   Rep. 

356;  State  t.  Boyd,  2  Gill  &  Johns.  Rep.  365. 
Ptr  Cur.     Wilde,  J.     The  language  of  a  statute  is  not  to  be  Jhe^jtt «» 
coBStrued  according  to  technical  rules,  unless  such  be  the  appa-^  tuL* 
rent  meaning  of  the  legislature.     Therefore  many  cases  not  ex- 
pressly named,  may  be  comprehended  within  the  equity  of  the 
statute;  the  letter  of  vrhich  may  be  enlarged  or  restrained,  ac- 
eording  to  the  true  intent  of  the  makers  of  the  law. 

2. 

FxsHER  T.  Bliobt,  Feb.  T.  1806,  2  Cranch  U.  S.  Rep.  368;  Ca- 
bal Co.  ▼.  Rail  Road  Co.  4  GUI  &  Johns.  Rep.  1* 
Per  C\tr.     MarshalL  C.  /.     Where  a  law  is  plain  and  unam-  niiMttbs 
Biguotts,  whether  it  be  expressed  in  general  or  limited  terms, the  literal im 
legislature  should  be  intended  to  mean  what  they  have  plainly  tems. 
eitpresscd,  and   consequently  no  room  is  left  for  construction.- 
But  if,  from  a  view  of  the  whole  law«  or  from  other  laws  in  pari 
materia^  the  evident  intention  is  different  from  the  literal  import 
of  the  terms  employed' to  express  in  a  particular  part  of  the  law,, 
that  intention  should  prevail,  for  that  in  fact  is  the  will  of  the- 
Fegislature.     See  United  States  r.  Bright,  tt  at.  Wharton's  Dig. 
708*,  where  it  is  stated  that  the  best  rule  by  which  to  arrive  at  the 
meaning  and  intention  of  a  law,  is  to  abide  by  the  words,  which 
the  law  mtker  has  used,  and  this  rule  holds  most  strongly  i» 
expounding  a  constitution. 

3. 

MEBeHAiTTs'  Bavk  t.  Cook,  Not.  T.  1826, 4  Pick.  jMass.  Repr 

p.  410. 
By  a  statute  of  Massachusetts,  it  is  declared  "that  every  coro-  ^^J^Vraie 
ner  within  the  county  for  which  he  is  appointed,  shall  serve  all  hridswhetb 
'  writs  and  precepts,  when  the  sheriff  or  his  deputies  shall  be  a  bia^S^* 

ronsidercd 
•^Tb*  eoaslruetion  ^f  a  ttMtaU  BMWibe  aoeordinfr  to  tho  intention  of  the  legriula-  ^JLh^eijl"' 
tare ;  WUUanu  v.  Pritehard,  4  T.  R.  S.    And  the  ende  and  object  \hi  legislature  ^^  j„"^  _p^ 
had  in  Tiew  are  to  be  eoaeidered ;  Carling  v.  Cholklen,  3  M.  8.  610.    And  the  in-  Ur  senat. 
tentiia  nimt  be  aougUt  by  taking  the  whole  etalute  together;  Gheneo  t.  Adaipp,  1 
tA.  Raya.  77;  Lord  Coke  layi,  that  four  thinga  are  necetearj  to  be  attended  to  in 
the  coMtmctioo  of  aetatate:    let  What  the  common  law  was  before  :   id.  What 
wae  the  mifcbief  .*   3d.  The  remedy:  4th.  The  reaeon  of  the  remedy ;  3  Coke*c  Rep* 
•S ;  Milae  t.  WUliaaee,  1  P.  Wat.  S6S. 
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party  to  tke  same."  The  writ  waa  serred  by  a  deputy  akerill^ 
who  was  a  member  of  the  corporation,  and  the  question  waa, 
whether  he  was  a  party  within  the  meaning  of  the  statute. 

ftr  Cur.  Parker  J  C.  J.  We  are  to  ascertain  the  true  meaning 
of  the  legislature  in  the  use  of  the  words  of  their  statute,  and  we 
are  to  consider  them,  when  legislating  upon  subjects  relating  to* 
courts  and  legal  process,  as  speaking  technically,  unless  from 
the  statute  itself,  it  appears  they  made  use  of  the  terms  in  a  moro^ 
popular  sense.  Tfie  word  party,  is  unquestionably  a  technical 
word,  and  has  a  precise  meaning  in  legal  parlance.  By  it,  is 
understood  he  or  they,  by  or  against  whom  a  suit  is  brought, 
whether  at  law  or  in  equity,  those  affected  by  the  writ  indirectly 
or  consequentially^  are  persons  in  interest,  but  not  partieSi 


4. 
Caval  Co.  t.  Rail  Road  Co.  June  T.  1832,  4  Oil!  tc  Johntf^ 

AadineM  Rep.  1. 

suau'tf  Ui*       H^'^  '^y  ^^^  court,  Buchanan^  C.  J.  that  in  the  construction  of 
whole  mutt  a  statute,  the  whole  statute  is  to  be  examined,  and  one  part  con* 
fttlMr.        strued  by  another  part,  in  order  to  give  effect  to  the  whole,  if  it 
can  be  done. 

6. 

And  what         State  t.  Boyd,  June  T.  1830, 2  Gill  &  Johns.  Rep.  365. 

Mwitbin         Per  Cur.    Buchanan^  J.    Statutes  are  sometimes  extended  to 

may  be  ex   <^>ses  not  within  the  letter  of  them,  and  cases  are  sometimes  ex* 

M^'^ihin   ^^^^^^   ^^^^  ^^^  operation  of  statutes,  though  within  the  letter 

th*inuot    on  the  principle  that,  what  is  within  the  intention  of  the  makers 

^J^"^    of  the  statute,  is  within  the  statute,  though  not  within  the  letter; 

and  that,  what  is  within  the  letter  of  a  statute,  but  not  within  the 

intention  of  the  makers,  is  not  within  the  statute,  it  being  an  ac-* 

knowledged  rule  in  the  construction  of  statutes,  that  the  inlen^ 

tion  of  the  makers  ought  to  be  regarded.     And  see  Jackson  v. 

Collins  3  Cow.  Rep.  88*,  where  it  is  observed,  that  wherever  (he 

intention  of  the  makers  of  a  statute  can  be  discovered,  it  ought 

to  be  followed  with  reason  and  discretion,  in  the  construction  of 

the  statute,  although  such  construction  seems  contrary  to  the 

letter  of  the  statute.     Referring  to  C  J.  Thompscn^s  opiniooi  15 

Johns.  Rep.  380. 

*RenIger  t.  Fegaan,  Plowd.  IS ;  (Hie  KInx  t.  tooDftr,  5  T.   Rep.  449 ;  ^Mftr* 
fito  Pitr  Co.  T.  HaBBuii,  3  B.  ft  A.  S6S;  Edwartfe  t.  Deck,4  ib.f  iS« 
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ft. 

Bevton  T.  Bektov,  June  T.  1803,  1  Day's  Conn.  Cas.  111.  S. 
P.  Walks  y.  Stetson,  2  Mass.  Rep.  143. 
Held  by  the  eourt^  that  where  a  word  or  phrase  of  indetermi-  Rale  of  eon 
nate  meaning  is  used  in  a  statute,  its  true  import  must  be  col- 
lected from  its  application  to  the  subject  matter,  as  explained 
and  used  by  elementary  and  other  writers— as  where  the  term 
^fraudulent  contract,"  in  the  statute  concerning  divorces,  was 
held  to  include  only  those  causes  which  made  the  marringe  void 
ah  iniiUj  as  consanguinity,  corporal  imbecility,  or  the  like  dis* 
qualifications. 

7.* 

Cooke  ▼. SnirxB, Cookers  Rep.  67.    S.  P.  Payne  t.  Wallace, 

2  Marsh.  Rep,  244. 
Held  by  the  court,  that  the  term  mofttb,  in  the  acts  of  the  le*  TJ^*^^!!!!^ 
gislature,  will  be  intended  to  mean  calendar^  and  not  lunar  in  nttaiu(« 
months.    As  where  the  act  required  publication  against  absent  ^^^  ^  ^ 
defendants.  -  swaih. 

8. 

Moobte  r.  Houston,  May.T.  1817,3  Sergt.  fc  Rawl.  Penn.  Rep« 

p.  169. 
The  court  held,  in  this  case,  that  the  word  month,  in  an  act  of  ^^ 
assembly,  meant  a  calendar  month.  The  same  principle  wasde* 
ctded  in  ComHh  r.  Chambre,*4  Dall.  Rep.  144;  Brudenell  v. 
Vaux,  2  ib.  302.  The  question  arose  upon  the  statute  requiring 
the  Brigade  Inspector  to  summon  a  court  martial  within  one 
month  after  the  expiration  of  the  time  of  service  of  the  militia* 

9. 

U.  S.  T.  Arnold,  Nov.  T.  1812,  1  (Jail.  U.  S.  Rep.  356;  Thb 
Ann  Tenny,  &c.  Claimants,  1  ib.  62.     S.  P.  U.  S.  v, 
Williams,  1  Paine's  Rep.  261;  Lotett.  et  al.  v.  S. 
Ca.  Ins.  Co.  1  Nolt  &  M'Cord,505. 
The  question  arose  on  the  violation  of  the  embargo  »ct  of  JjjjjJ^jJfJIJ^^ 
l£07.  ,  tune. 

Pw  Cur.  Story,  J.  It  is  a  general  rule,  that  where  any  pe- 
riod or  term  oi  time  is  required  to  begin  to  run  from  and  after 
the  doing  of  any  act,  it  includes  the  day  on  which  such  act  is 
done.  And  where  the  act  says  from  and  after  the  passage,  it 
takes  effect  from  the  beginning  of  the  day  on  which  it  is  passed. 
Vol.  VIII.  19 
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(E)   Of  the  paeamble,  title,  &c.r 

f. 

State  v.  Stephenson,  May  T.  1831,  2  Bailey's  S.  C.  Rep.  334; 
Cakal  Com.  t.  Rail  Road  Com.  4  Gill  &  Johns.  Md. 
Rep.  1. 
Motion  to  quash  an  imlictment  on  the   ground,  that  growing; 
Se  mar  bT  ^^^^i  ^^^  ^^^  ^^^  Subject  of  a  larceny,  under  the  act  of  1826. 
mofiedto*      Per  Cur.     Earle^J,     The  preamble  of  an  act,  is  sometimes 
called  a  key  to  the  interpretation  of  it.     The   preamble  to  this" 
act  puts  the  intention  of  the  legislattire  beyond  all  doubt.     It  is 
entitled  ^'  An  act  to  make  the  fraudulent  and  secret  taking  of 
cotton,^cornr  ami  other  grain,  before  severance  from  the  soil,  lar- 
ceny.    So,  that  vrhether  the  act  be  interpreted,  according  to  the 

letter,  or  according  to  the  true  i^itent  and  meaning,  it  is^  larceny 
to  steal  corn,  &c.  standing  in  the  field.     The  court  in  Hayes  v. 

Richardson,  1  Gill  &  Johns.  Rep.  366,  say,  that  if  there  are 
contradictions  and  incongruities  between  the  preamble  and  en- 
acting clause,  the  latter  shall  prevail. 

2. 

Seidenbeicder,  et  al.  t.  Charles'  adm'k,  4  Sergt.  &  RawL 

Penn.  Rep.  166» 
Per  Cur.     Gibson^  J.     The  preamble  will  not  always  serve  as 
Andrntty    a  guide  to  the  cansfruction  of  the  purview,  much  less  controi-it; 

ena^h?  ^^^  ^^^^'  ^'  ^^^^'"gr  1  Joncs'  Rep.  163 ;  Palm.  485;  The  King  t. 

claiue.        Athos,.8  Mod.  Rep.  144«     The  rule  seems  to  be,  that  where  the 
not  restraining  the  generality  of  the  enacting  clause  will  be  at- 
tended with  an  ineonvenieii«e  or  particular  mischief,  it  shall  be 
vestrained  by  the*  preamble,  otherwise  nqt ;  Ryall  v.  Bowles,.  1. 
Vezey,  365. 

♦ 

Ware,  adm'r  v.  HvLTeNy  et  al.  Feb.  1796,  3  Dall.  Pcjfin.  R^ 

p,  233. 
blc  may  bf      To  a  debt  on  bond,  the  defendant  pleaded  the  statute  of  Vir- 

♦The  lamo  principto  was  decided  in  Cre^pignj  r.  TVittAio»ne,  4  T.  K,  780-— 
But  if  the  enacting  claofe  ie  clear  and  precise,  the,  proaml^ie  will  b^re  no-efleci* 
ttpOQ  it;  Parslow  v.  Deiaire,  4  East,  438.  And  if  the  proviso  in  a  «tatot«  bediretl>. 
]jr  contrary  io  the  purview  of  it,  the  proviso  is  jrood,  it  boin^  the  last  words  of  tbtt 
makers  of  the  law  ;  Attorney  General  t.  The  Governor  of  the  Chelsea  Water 
Works,  Fits.  195.  But  a  saving  clause  which  is  repugnant  to  the  enacting  part  i« 
Toid;  Thonby  r.  Flcllnor,  10  Mod.  Rep.  113;  Rex  v.  Pfatt,  10  Mod.  Rep.  115. 
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ginia,  of  the  20th  of  Oct.  1777,  in  relation  to  the  confiscation  of  r««o';J^J« 

^  .  '  in  order  10 

British  debts.  explain  a    . 

Ptr  Cur.  Ckastj  J.  The  second  point  made  by  the  counsoJ  ^["005 '  *""' 
for.the  plaintiflF  in  error,  was,  *<  if  the  legislature  of  Virginia  words  in  tb* 
had  a  right  to  confiscate  British  debts,  she  did  not  exercise  that  part  may 
right  by  the  act  of  the  20th  of  October,  1777.''  If  this  objection  [;f4^b2yond 
is  well  founded,  the  plaintiff  in  error  must  have  judgment  for  ii»cpr«ain 
the  money  covered  by  the  plea  of  that  law,  and  the  payment  un- 
der  it.  The  preamble  recites  that  the  public  fhith,  and  the  law 
and  visage  of  nations  require,  tjiat  debts  incurred  during  the  con- 
nexion with  Great  Britian,  should  not  be  confiscated.  No  Ian- 
guage  can  possibly  be  stronger  to  express  the  opinion  of  the 
legislature  of  Virginia,  that  British  debts  ought  not  to  be  confis- 
cated, and  if  the  words  or  effect  and  operation  of  the  enacting 
clause  are  ambigious  or  doubtful,  such  construction  should  be 
made,  as  not  to  extend  the  provisions  in  the  enacting  clause,  be- 
yond the  intention  of  the  legislature,  so  clearly  expressed  in  the 
pceamble;  but  if  the  words  in  the  enacting  clause,  in  their  na- 
ture, import,  and  understanding,  are  not  ambiguous,  but  plain 
and  clear,  and  their  operation  and  etTect  certain,  there  is  no 
room  for  construction^  It  is  not  an  uncommon  case  for  a  legis- 
lature in  the  preamble,  to  declare  their  intention  to  provide  for 
certain  cases,  or  to  punish  certain  offences,  and  in  the  enacting 
clauses  to  include  other  cases,  and  other  offences.  But  I  be- 
lieve instances  can  be  found,  in  which  the  legislature  de- 
clared, that  a  thing  ought  not  to  be  done,  and  afterwards  did  the 
rery  thing  they  reprobated.  There  can  be  no  doubt,  that  strong 
words  in  the  enacting  part  of  >a  law,  may  extend  it  beyond  the 
preamble.  If  the  preamble  is  contradicted  by  the  enacting  clause, 
as  to  the  intention  of  the  legislature,  it  must  prevail  on  the  prin- 
ciple that  the  legislature  changed  their  intention. 

4. 

Fisher  t.  Blight,  Feb.  T.  1806,  2  Cranch's  U.  S.  Rep.. 386. 

S.  P.  Canal  Com.  v.  Rail  Road  Com.  4  Gill  &  Johns. 

Md.  Rep.  1. 
Per  Cur.     Marshalty  C  J.  *  The  subject  intended  to  be  legis-  The  title  or 
lated  upon,  is   sometimes   stated   in  the  preamble,  sometimes  in  ^"iJnni'^c^a 
the  tille  of  the  law,  and  is  sometimes,  I  admit,  misstated,  or  not  tr*>i/he 
fully  stated.     The  preamble  of  an  act  of  parliament,  i^  said  to  fnThe^ridy 
be  the  key  to  the  knowledge  of  ii,  and  to  open  the  intent  of  the  **^a'*bore 
law  makers;  and  so  I  say,  as  to  the  title  of  a  law  of  Congress,  sorted  10  in 
Which  being  the  deliberate  act   of  those  who  make  the  law,  is  l^blglSfiei 
not  less  to  be  respected,  as  an  expression   of  their  intention, 
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tlian  if  it  preceded  tbe  enacting  elaoae  io  the  form  of  a  pream* 
ble.  But  neither  the  title  or  preamble  can  bt  resorted  to  for  thft 
purpose  of  controlling  the  enactiog  elaiiaeB,  except  in  cases  of 
ambiguity,  or  \rbere  general  expressions  are  used  inconsistent 
or  unconnected  with  the  scope  and  pnryiew  of  tbe  whole  law. 
They  are  to  be  deemed  true,  vnless  contradicted  by  the  enacting 
clauses. 

6. 

Fisher  t.  Blight^  Feb.  T.  1805, 2  Cranch's  U.  S.  Rep.  8E6. 
S^Tta^J?;     P^  ^^-     Marshall,  C.  J.     It  is,  undoubtedly,  a  well  estab- 
k  to  be  con  lished  principle  in  the  exposition  of  statutes,  that  erery  part  is 
order  loas   to  be  considered,  and  the  intention  of  the  legislature  to  be  taken 
certain  ihj  from  the  whole. 

int«mofih«  •"^***  •"**  ¥»«v**. 
kfialatura. 


(F)  Of  several  statutes  taken  tooxTHsn, 

1. 

Talbot  v.  Seamen,  Aug.  T.  1801,  1  Cranch^s  U.  S.  Rep.  35; 
Mayor  of  Baltimore  t.  Howard,  6  Har.  &  Johnsw 
Md.  383;  M'Cartec  t.  Orphan  Assylum. 
TheproTii  Held  by  the  court,  JlfarMa{/,  C.  .7.  where  several  acts  form 
^sofone  a  system,  the  provisions  in  one  of  them  may  be  resorted  to,  in 
acumaybe  order  to  explain  other  parts  of  the  system — that  it  was  in  obe- 
pUinOic'  dience-to  the  best  established  rules  of  exposition,  and  necessary 
fneaningol  to-a  sound  construction  of  the  law}  see  Thomas  t.  Maham,  c/aL 
"^^"^        4Greenl.  Rep.613. 

2. 

Fisher  t.  Blight,  Feb.  T.  1805,  2  Cranch*s  U.  S.  Rep.  358; 

Adams  y.  Woods,  2  ib.  341. 
Crerypart       Marshall^  C  J.   and    Washington^  J.   in  delivering  their  opin- 
®{|5  J[*{"{^»  ions.,  eKamined  other  statutes  in  pari  materia  to  ascertain  the  in- 
in. pari  ma    tent  of  the  legislature,  in  the  terms  employed  by  them,  io  a  par- 

term  are  to   ••!  j.r.1.1 

be  contiJer  ticular  part  of  the  law. 

ed,  and  ibe 

intention  of  9 

the  makers 

extracted 

froai  the       Pease  ▼.  Whitjtet,  et  al.  Sept  T.  1809,  6  Mass.  Rep.  3S0. 
The  plaintiff  to  establish  the  illegality  of  an  assessaieniy  re* 
quentstat^  lied  on  the  act  of  1799.     The  defendant  contended,  that  these 
utes  will  Ro  provisions  were  controled  by  the  general  tax  act  of  1804. 
troi  the  pro      Ptr  Oiir,    ParsofiSy  C  J*     A  subsequent  statute  generally  will 


^l»w-^^^^ 
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control  the  pvovisions  of  former  statotefly  which  are  repugMiit  Tbtfom^ 
to  it;  according  to  its  strict  letter.  Bui  there  are  exceptions  to  q^* 
this  rule,  as  where  there  appears  to  be  no  intention  to  alter  or 
abridge  the  former  statute.  We  ought  not  to  extend  thte  gener- 
al words  of  the  general  act,  so  as  to  produce  a  mischief^  but 
ahould  restrain  them  by  reasonable  construction,  on  the  princi- 
ple that  the  legislature  did  not  contemplate  any  alteration  in  the 
statute. 


4. 


V 


.Lessee  of  Moore  ▼.  Vance,   1  Ham«  R^p.  1 ;  (Ohio  Cond. 

Rep.  5.) 
Ptr  Cur.     Hitchcock,  J.     It  is  a  well  settled  rule,  that  when  ^^  jiJJ„~ 
a  law  enacts  a  thing  to  be  done,  different  from  the  same  thing  r«purimot 
required  by  a  farmer  law,  the  first,  thereby,  becomes  repealed, 
without  any  direct  expression  of  such  intention  by  the  law  ma* 
power. 


(Q)  Op  the  powee  of  declaeing  statutes  toid. 

1. 

MooEE  V.  Houston,  May  T.  1817,  3  Serg.  &  Rawl.  Pcnn.  Rep. 
Ib9»     S.  P.  FLExeHKR  V.  Peck,  6  Cranch  Rep.  87. 
On  the  question,  whether  courts  of  justice  have  power  to  de-Coortfof 
clare  acts  of  assembly  or  acts  of  congress  void,  Tilghman,  C.J,  ^^Xltw7. 
observed;  This  is  a  matter   which  has  been  so  much  discussed,  cUrestat 
that  every  man  must  have  made  up  his  mind  upon  it.     I  have  no  ^^^^^  * 
doubt  ef  the  power^  nor  at  the  same  time,  have  I  any  doubt  of 
the  impropriety  of  exercising  it  in  any  but  a  very  clear  case.—* 
These  are  principles  whirh  I  consider  as  well  established  by  the 
great  mass  of  opinion,  at  the  bar,  on  the  bench,  and  in  the  legisla* 
tive  assemblies  of  th^  United  States.     And  see  the  remarks  of 
the  court,  in  Eakin,  et  aU  v.  Raub,  tt  al.  12  S.  &  R.  330,  TUgh- 
man,  C.  J.  and  Gibson  and  Duncan,  J$.  delivering  their  opinions 
itriaiim.     It  is  there  said,  that  where  an  act  of  assembly  was  a 
manifest  breach  of  the  constitution  of  the  state,  it  is  not  only  the 
right,  but  the  duty  of  the  court  to  declare  such  ai't  void*     And 
in  Fletcher  v.  Peck,  6  Cranch,  87^  the  court  say,  whether  a  law 
is  void  for  its  repugnancy  to  the  constitution^  is  at  all  times  a 
question  of  much  delicacy,  which  ought  seldom  if  ever  to  be  de- 

*U  WM  Btatod  to  bo  Mtilcd  1a«r,  ia  Ex  paH«  Carruthcrf,  9  Cat!,  44,  that  aU  acts 
04  parliamenf,  made  in  pari  materia^  are  to  be  taken  tojatbtr,  aa  if  they  were  ose 
lar.    Aad  aea  ClMiice  v.  Adana,  I  Li.  Aayiu.  77. 
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<ided  in  the  affirmative,  in  a  doubtful  case.  Tbe  opposition  be- 
tween the  law  and  the  constitution  should  be  such,  that  the  judge 
feels  a  clear  and  strong  conviction  of  their  incompatibility  with 
each  other. 

Ham  v.  Claws,  Oct.  T.  1789,  i  Bay's  S.  C.  Rep.  93. 
Beninst^the      Held  by  the  court,  that,  statutes  passed  against  the  plain  and 
obvious"^    obvious  principle  of  common  right  and  common  reason,  are  null 
pridcipies    and  void,  as  far  as  they  are  opposed  to  such  principles.     The 
rijfhtl"™**"  question  arose  under  the  act  of  South  Carolina  against  import- 
ing slaves  within  the  state,  and  the  proceedings  were  to  obtain 
a  forfeiture  of  seven   negro  slaves,   who  were  brought  into  the 
state  by  (he  owner,  from  Honduras,  in  consequence  of  a  famine 
which  prevailed  there.     The  court  said  the  act  did  not  apply  to 
such  a  case.     The  letter  of  the  law  must  give  way  to  sound  rea* 
son  and  good  sense,  which  induce  us  to  believe  the  legislature 
never  had  it  in  contemplation  to  make  a  forfeiture  of  the  negroes' 
in  question. 


IV.  OF  RETROSPECTIVE  STATUTES. 

1. 

Dash  t.  Van  Kleck,  Feb.  T.  1811,  7  Johns.  N.  Y.  Rep.  477. 
Ogden  v.  Blackledoe,  SCranch  Rep.  27S;  Caldbr  v. 
Bull,  3  DhH.  Rep.  386  ;    Osbork  t.  Huoer,  1  Bay's 
Rep.  179;  Beadleiston  t.  Spaagite,  6  Johns.  Rep.  lOi; 
A  statute  FisHER  V.  Blight,  2  Cranch  Rep.  386. 

Tr^^!^  The  court  held,  that  an  act  of  the  legislature  is  not  to  be  con- 
tjTeopcr*  strued  to  operate  retrospectively,  so  as  to  take  away  a  vested 
«.vav^,'est^  right,  it  being  an  universal  principle  of  jurisprudence,  that  laws, 
Adrighis.  civil  or  criminal  must,  be  prospective, and  cannot  have  a  retroac- 
tive effect. 

Chnse^  C.  J.  in  Calder  v.  Bull,  observes,  that  every  expost  fac* 
to  law,  must  necessarily  be  retrospective,  but  every  retrospective 
law  is  not  an  ex  post  fncio  law.  The  former  only  are  prohibited 
by  the  constitution.  Every  law  that  takes  away,  or  impairs, 
-  rights  vested  agreeable  to  existing  laws,  is  retrospective,  and 
is  generally  unjust,  and  it  is  a  good  general  rule, that  a  law  should 
have  no  retrospect. 

PerKentfC.J.   (in  the  leading  case.)     The  very  essence  of 
a  new  law  is  a  rule  for  future  cases*    The  constructioB  here 
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contended- foFi  on  the  part  of  the  defendant,  woukt  make  the 
statute  operate  unjustly.  It  would  make  it  defeat  a  suit  already 
commenced)  upon  a  right  already  vested.  This  would  be  pun- 
ishing an  innocent  party  with  costs,  as  w*ell  as  divesting  him  of 
a  right  previously  acquired  under  the  existing  law.  Nothing 
could  be  more  alarming  than  such  a  subversion  of  principle.  It 
is  a  principle  of  the  English  common  law,  as  ancient  as  the  law 
itself,  that  a  statute,  even  of  its  omnipotent  parliament,  is  not  to 
have  a  retrospective  effect.  Jfova  constitailo  futuris  formam^ 
imponert  debtf^  etnonprteteritis;  Brae.  lib.  4  fol.  228;  2  Iiidt.  292. 
This  was  the  doctrine  laid  down  by  Bracton  and  Coke,  and  in 
Gilrtkore  v^Shuter,  2  Mod.  Rep.  310;  2  Lev.  227;  2  Jones,  108. 


2. 

OecB  T.  The  Somejiset   and  Moukt   Pleasant  Turnpike 
Road  Com.  Sept.  T.   1825,  13  Sergt.  &  Rawle's  Penn. 
25;  Bedford  v.  Shilling,  4  ib.  401;  The  People  t. 
'  TiBBETTSf  4  Cow.  Rep.  384. 
The  question  was,  whether  during  the. pendency  of  n  cause, Orto  cfieot 
an  act  of  assembly  could  effect  the  rights  of  the  parties,  which  l^'^y^  ^„r 
had  passed  the  lecnslaturd  since  the  commencement  of  the  ac- in?  ihe  pen 

..  "  dene/ of  a 

lion.  cauae.. 

Per  Cur.  Tilgkmany  C.  J.  The  rule  has  been,  that  where 
civil  rights  are  affected,  the  act  shall  be  confined  to  a  prospec-' 
tive  operation.  It  was  well  considered  in  Bedford  t.  Shilling, 
and  it  was  the  unanimous  opinion  of  the  court,  thai  an  ex  post 
facto  contrucfion  was  not  to  be  supported.  The  act  does  not  af' 
feet  the  case. 


3. 

Miller,  et  al.  v.  Dennett,  et  al.  March  T.  1833,  6  N.  H« 

Rep.  109;  The  Societt  v.  Wheeler,  2  Gall.  Rep.  139^; 

Calder  y.  Bull,  3  Dall.  Penn.  Rep.  388;  Woartt. 

WiKwicE,  3  New-Hamp.  Rep.  473;  Dow  v.  Norris,  4 

ib.  19. 
f^  Car.     Richardrm^  C.  J.    We  had  occasion  <o  examine  AjJ  ^J^^'**' 
the  clause  in  the  constitution,  which  denounces  retrospective  ground  of 
laws,  in  Woart  v.  Winnick,  and  we  came  to  the  conclusion,  that  J^^^^",^*^^''* 
it  was  intended  to  prohibit  the  making  of  any  law  prescribing^^^^^^Bi^c*^ 
new  rules  for  the  decision  of  existing  causes,  so  as  to  change  the 
ground  of  action,   or  the  nature  of  the  defence.     We  still  re-* 
tain  the  same  opinion. 
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V.  REPEALING  OF. 

1. 

BucKALRw  ▼«  AcxEaMAir,  Sept.  T.  1824,  3  HaUt  N.  J.  Rep. 
48,     S.  P.  Pease  ▼•  Whitney,  et  al«  4  Mass.  Rep.  570. 

tm«*Si?i*be  ^^'^  ^y  ^^^  court,  that  Trbere  a  statute  prohibits  an  act,  and 
CO.  Biderad  innposes  A  penalty  upon  persons  Tiolating  it,  to  be  recoTered  bj 
Mrepoai  ^  ^^^  person  who  will  sue  for  the  penalty,  and  a  subsequent  stat- 
ute makes  the  offence  indictable,  and  imposes  a  higher  penalty, 
the  former  statute  is  repealed  by  the  latter.  But  the  rule,  that  a 
subsequent  statute  repeals  the  former,  will  not  apply,  where  tl 
appears  the  legislature  did  not  contemplate  any  alteration  in  the 
former  statute. 

2. 

Nichols  v.  Squire,  Sept.  T.  1827,  5  Pick-  Mass.  Rep.  168.   5. 
P.  Gage  v.  Coarieb,  et  al«  4ib.  399i  Ellis  v«  Page, 
1  ib.  44. 
And  a  Stat       fi^j^  ^^^^  arose  on  the  several  enactments  in  relation  to  the 

uio  ncny  do 

ro|>cated  bjr  suppression  of  lotteries. 

implication.  ,y^^  court  held,  that  where  a  statute  imposes  a  new  penalty 
for  an  offence,  it  repeals,  by  implication,  so  much  of  a  former 
statute,  as  established  a  different  remedy — ^that  the  implication 
was  supported  by  authority,  and  the  court  referred  to  Bartlett  r. 
King,  12  Mass.  Rep.  537,  where  it  was  stated,  a  statute  was 
passed^in  1754,  cjDnccrning  donations  and  bequests  to  pious  and 
charitable  uses,  was  held  not  to  be  in  force,  the  legislature  hav- 
ing in  1785,  legislated  upon  the  Sttbject|P.nd  omitted  to  re-enact 
the  provisions  of  that  statute. 

3. 

The  Aaeo,  May  T.  1812,  1  Gall.  U.  S.  Rep.  160;  Moore  t. 
Houston,  2  Sergt.  &  Rawle's  Penn.  Rep.  1S5;  Ca9AI. 
Company  v.  Rail  Road  Company,  4Gillic  Johns*  Md. 
Rep.  1. 

pn^*ra*"*al  ^^^  ^^^'  ^'^'^'  ^'  Although  the  provisions  of  different  acts 
isnniraror  may,  under  certain  circumstancs,  apply  to  the  same  subject  mat* 
niV^uSte  *^''»  it  does  not  follow  that  they  arc  to  be  construed  as  totally 
mwi  be  repugnant,  unless  they  cannot  be  construed  as  cumulative.  And 
P^nnnuo  where  several  acts  exist  on  the  same  subject,  the  last  does  not 
the  latter,  repeal  the  former,  unless  it  be  couched  in  negative  terms,  or 
when  its  matter  is  so  clearly  repugnant,  that  it  necessarily  im« 
plies  a  negative.    And  see  M'Cartee  v.   Orphan's  Society,  6 
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Cow.  Rep.  487,  wh«re  Woodworth,  J.  observes,  that  it  is  a  well 
•etfled  Mile,  that  where  there  is  a  discrepancy  between  two  stat- 
utes, such  exposition  should  be  made  as  that  both  may  stand  to- 
gether. 

4. 
flATriBi.D  Township,  Mareh  T.  1807,  4  Yeate's  Penn.  Rep. 
392;  U.  S.  y.  Passmore^  1   Wash.  C.  C.  Rep.  84;  Bei^ 
CHBLL  V.  CoBAOGH,  10  S.  &  R«  Rep.  121 ;  Yeaton,  et  . 
AL.  T.  U.  S«  5  Cranch'8Rep.2l8;  U.  S.  t.  Ship  Helen, 
6  Crancfa,  203;  Govbbob   v.   Howard,  1   Murphy's  N. 
»   Cd.  Rep.  465. 
Held  by  the  Court,  that  a  cause  cannot  be  prosecuted  under  a  ^^IJ^^ 
repealed  statute,  though  commenced  before  the  repeal,  unless  by  «e^^«« 
a  special  clause  in  the  repealing  act.     Nor  can  an  indictment  be  edsiatuui 
supported  unless  there  is  a  saving  clause  in  the  repealing  statute.  ®'^*"  *"^*^ 
Put  Ycatesj  J.     The  rule  is  perfectly  well  settled  that  offences  taintd. 

committed  against  a  statute  while  in  force,  cannot  be  punished 
after  the  statute  is  repealed  without  a  special  clause  for  that  pur- 
pose. In  Betchell  v«  Cobaugh,  Duncan,  J.  held  that  a  judgment 
given  for  costs  under  an  existing  law,  would  not  be  affected  by 
a  repeal  of  the  law;  and-see  Bedford  v.  ShilKng,  4  S.  &  R.  401; 
StoTer  V.  Immell,  1  Watt's  Penn.  Rep.  258;  ComUb  v.  Beatty, 
Rep.  382. 


Ware  v.  Htltok,  et  xu  3  Dall.  Penn.  Rep.  233. 
Held  by  the  Court,  that  the  repeal  of  a  statute  does  not  effect  ^^  •^ti 
nets  done  under  it,  while  it  was  in  force.  itwhiioin 

force  are 
^  *  notaiccud 

EssptTBLicA  T.  CoMR^s,  &c.  OF  pHiL».Co.  March  T.  1805,  4 
Yeates*  Penn.  Rep.  181;  Com'th  t.  Hoover,  1  Browne's 
App.  28;  Wright  v.  Crane,  13  S.  &  R.  Rep.  447. 

Writ  of  error.  ^^^^^ 

One  of  the  errors  assigned,  was,  that  the  inquest  of  damages  wilt  not  ba 
was  illegal,  thongh  sanctioned  by  the  act  of  May,  1722,  the  act  oba^isk 
not  having  been  practiced  under,  may  be  considered  as  obsolete. 

Per  Cur.  Tilghmany  C.  J.  The  act"  of  Assembly  has  been 
compli«d  with  in  the  present  instance,  and  all  that  can  be  said 
against  the  proceeding  is,  that  the  act  Is  obsolete.  It  must  be 
a  very  strong  case,  to  justify  the  conrt  in  deciding,  that  an  act 
standing  in  the  statute  book  unrepealed,  is  obsolete  and  invalid. 
I  will  not  say  that  such  a  case  may  not  exist  where  there  has 

Vol.  VIII.  20 
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been  non  user  for  a  great  innnber  of  jreaft*    Wbere,  how  9 

ehang^e  of  timeff,  and  manners,  an  ancient  sleeping  itatiite  vould 

do  great  nriacbtef,  if  suddecly  brangtt  ink)  action,  wkere  long 

practice,  inconsistent  with  it,  has  prcTniled,  and  especially  where^ 

from  other  and  the  later  statutes,  it  might  fairly  be  inferred,  that 

in  the  apprehension  of  the  legifvlature,  the  old  one  was  not  in 

force,  but  this  is  not  the  case  with  this  act.     Its  prnvbiona  ar* 

not  unsuited  to  modern  times.     It  imposes  no  hardship  on  the  de* 

fendant,  who  is  secured  in  a  fair  trial.     And.indeed  it  baa  this  ad* 

Tantage,that  the  proceedings  are  conducted  under  the  eye  of  the 
conrtk    There  is  no  pretence  for  saying  that  it  is  obsolete. 


L  DEFINITION  AND  MATURE  OF,  p.  154. 
II.  WHEN,  AND  UNDER  WHAT  CIRCUMSTANCES^ 

IHE  RIGHT  MAY  BE  EXERCISED,  p.  157. 
IIL  WHEN    GOODS    ARE  OR    ARE   NOT    IN  TRAN- 
SITU, p.  158. 
IV.  DETERMINATION  OF  THE  TRANSIT,  p.  1G2. 


I.  DEFINITION  AND  NATURE  OF. 

L 

Rowley   V.  Bigelow,  March  T.    1832,  12  Pick.  Mass.  Rep* 
JJutioo  201;  Warrex  v.  Sproul,  2  Marsh.  Ky.  Rep.  528. 

Per  Cur.  ShaWy  C.  J.  The  right  of  stoppage  in  trantita  is 
nothing  more  than  an  extension  of  the  right  of  lien,  which,  by 
the  common  law,  the  vendor  has  upon  the  goods,  for  the  price 
originally  allowed  in  equity  and  subsequently  adopted  as  a  rale 
of  law.  13y  a  bargain  and  sale,  without  delivery,  the  property 
vests  in  the  vendee;  but  where,  by  the  terms  of  sale,  the  price  ia 
to  be  paid  on  delivery,  the  vendor  has  a  ri^ht  to  retain  the  goods 
till  payment  is  made.     And  the  right  is  strictly  a  lien;  a  right  to 

*Stoitpaf:e  in  Iramitu  ii  a  ri|;ht  Hy  tho  ▼•nclor  to  atop  Uio  driivcrj  of  fooda  to  tho 
vender,  on  Jim  bocominif  inBolvcnt — it  w  a  i<  |tnl  richt  in  the  oature  of  an  equUablo 
alaiilH  Sifkeii  r.  Wrny,  G  £asl,  S71  :  Hagswell  ▼.  Hovrnrd,  (cited,)  1  Hen.  BJack. 
ZGG;  I  Compb.'N.  l\  C.  ICO.  TI:o  riufat  on!y  rxii^tii  in  contracto  for  the  eale  or  ej- 
ebanife  of  pergonal  piopeily,  and  the  relation  of  Tender  and  rrnde^,  ia  oteenlial  to 
tho  estrciie  of  it ;  14  Petcr»-dorff  Ahr.  745.  Tbc»o  inu»l  be  a  civdit,  at  leaat«  for 
aotto  part  of  ibe  pilc^;  jot  pavment  of  a  part  will  pot  affeci  the  ri^bt;  7  T.  R.  440. 
Vrhere  there  ii  a  lalance  due  from  the  conFi^nor  io  the  consignee,  tho  right  to  atop 
thoon  dori  not  t-xiat.  A  turelir  rannot  rzcrriFethe  right,  it  caa  obYj  be  betcreea  tho 
Trn<?or  and  Tetidi-r;  Sifkra  r.  Wray,  S  Ecat,37|. 
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retain  and  bold  the  goods  of  another  as  security  for  the  payment 
of  some  debt^  or  performance  of  some  duty.  But  when  the  ven- 
dor and  vendee  are  at  some  distance  from  each  cther^  and  the 
floods  are  on  the  way  from  the  vendor  to  the  vendee,  or  to  a  place 
appointed  for  their  delivery,  if  the  vendee  becomes  insolvent, 
and  the  vendor  can  repossess  himself  of  the  goods,  before  they 
have  reached  the  hands  of  the  vendee,  or  the  place  of  destina- 
tion, he  has  a  right  so  to  do,  and  thereby  regain  his  lien*  This, 
however,  does  not  rescind  the  contract,  but  only  restores  the 
Tendor^s  Hen,  and  it  can  only  take  place  where  the  property  has 
vested  in  the  vendee. 


Palmer  v.  Hand,  Oct.  T.  1816, 13  Johns.  N,  Y.  Rep.  434.     S. 

P.  HAGGERTt  V.   Padmer,  6  Johns.  Chan.  Rep.  437; 

Chipman  y.  Laturop,  6  Cow.  Rep.  110. 
Per  Cur.     PUttf  J.     There  is  no  doubt,  that  upon  a  contract  wIwi^m 
to  sell  g:oods,  where  no  credit  is  stipulated  for,  the  vendor  has  a  credit  it  ^iv 
lien;  so  that  if  the  goods  be  actually  delivered  to  the  vendee,  and  my  wiwt 
upon  demand  then  made,  he  refuses  to  pay,  the  property  is  not  dcJiverf  ^ 
changed,  and  the  vendor  may  lawfully  take  the   goods  as  his 
own,  because  the  delivery  was  conditional.     See  note  to  Chap- 
man V.  Lathrop,  where  the  doctrine  stated  in  Palmer  v.  Hand  Is 
attempted  to  be  confuted. 

3. 

ScHOLEFiCLD  v.  Brll,  March  T.  1S17,  14  Mass.  Rep.  40. 

Replevin  for  two  hogsheads  of  hardware.  On  a  ship 

It  appeared  one  Hill  ordered  a  large  qnanty  of  hardware  from  ^^*',*J^i|,^ 
the  plaintiff,  manufacturers  in  Birmingham,  England,  and  short-  ej>»8i«nee 
ly  after,  before  the  goods  (except  the  two  hogsheads)  wefeship^  iy*v«Trin 
ped, countermanded  the  order.     On  the  arrival  of  the  two  bogs-  {jjjJ^^J®*' 
heads  at  Boston,  they  were  attached  by  the  defendanr.     Hill  re-  T«niiniior 
fttseJ  ta  receive  them,  and  by  HilPs  ditect|oR,  they  were  replevied  ^f  ««*••«■ 
by  the  plaintiff's  agent. 

The  jiMlge  who  tried  the  cause,  was  of  opinion  there  was  no 
act  of  Hill,  which  vested  the  goods  in  him,  so  as  to  ouike  tiiem 
subject  to  the  attachment. 

Per  Cur.  Parker^  C  /•  This  case  is  stronger  for  the  plain* 
tiff  than  the  common  cases  of  stoppage  in  transitu.  In  those  cases, 
the  property  is  supposed  to  vest  in  the  consignee,  but  for  the  in* 
tervention  of  the  consignor.  When  the  goods  are  separated 
and  rem;>ved  from  the  possession  of  the  consignor,  upon  a  pre* 
tioua  contraet  of.  sale^  the  absolute  property  vests  in  the  eon* 
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signee;  and  they  are  at  his  risk,  the  moment  they  are  set  apart 
and  designated.  But  for  the  convenienct  of  trade,  and  the  t«« 
curity  of  merchants,  the  consignor  jnay,  before  they  are  actually 
delivered  according  to  their  destination,  rescind  the  contract, 
and  resume  his  property  in  the  goods,  in  preference  to  any  credU 
tor  of  the  consignee,  and  even  against  assignees  in  case  of  bank* 
Tuptcy.  Here  tras  no  delivery.  Before  a  remoral  of  the  goods 
the  consignor  receives  a  countermand  of  the  order. 
Judgment  for  plaintiff.^ 

4.      . 

Lane  v.  JiicKsoN,  March  T.  1809,  5  Mass.  Rep.  157. 
2£5inc?*^  ^^*'  ^^'  Parsons^  C.  J.  It  is  our  opinion,  that  an  insolvent 
eeiringthe  consigne.e  may,  before  he  receives  the  goods,  disagree  to  the  con- 
**^*^  signment,  and  that  the  consent  of  the  consignor  »hallbe  presum* 
td,  unless  in  a  reasonable  time  he  declares  his  dissent,  or  neglect 
(o  give  notice  of  his  assent.  That  he  may  avail  himself  of  this 
disagreement,  the  consignee  ought  to  give  seasonable  itntie« 
thereof,  and  he  must,  within  a  reasonable  time,  declare  his  iif« 
fenlion.  For  if,  after  notice,  he  is  siient,  bis  assent  shall  be  no 
longer  presumed.  If  the  goods  arrive  here  before  the  consignor 
ear)  have  notice  that  the  consignee  has  disagreed  to  the  shipment,^ 
any  person,  at  the  request  of  the  consignee,  may  receive  and 
take  care  of  hem  until  the  consignor  has  notice.  And  an  in* 
termediate  attachment  shall  not  defeat  bis  right*  For  the  insol- 
vent consignee  having  refused  to  receive  them,  the  goods  are 
in  iransi/Uy  and  may  be  seized  by  the  consignor  while  they  con- 
fin  uetn/ran^tVtf.  And  on  bis  giving  notice  of  his  assent,  within 
a  reasonable  time^  to  the  disagreement  of  the  consignee,  the 
contract  is  rescinded  db  tm/io,  atid  nothing  ever  passed  by  it  to 
4he  (:onsigi>ee« 

6. 

Wood  v.  RoaciT,  fit  At.  May  T.  1792,  1  Yeates'  Penn.  R.  177. 
The  right  Per  Cur.  Goods  may  be  stopped  by  the  shipper  in  trmxitu 
thego^r^  ^Tily  where  they  have  not  tHnen  paid  for,  or  the  party  is  insolvenf^ 
iniw*  ^"'    ^^^  ^^^  where  they  have  been  shipped  to  pay  a  precedent  debt* 

6. 

Walter  v,  Ross,  Oct  T.  1808,  2  Wash.  C.  C.  Rep-  283. 

Per  Cur.     Washingi(m^  J.     If  the  bill  of  lading,  and  the  en-» 

It  does  not   dorseittent,  -where  one  is  necessary,  direct' the  ftooik  to  be  tleliv- 
txiBK  where         ,  „,.t  ^     ^  %         •         1 

theeoods     ered,  generally,  third  persons  are  not  to  know  but  that  the  pro* 
^d*by  an    V^^^Y  ^^  ^"  ^^^  Consignee  as  vendee;  apd  if  a  pur  chase  be  fairly 
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made,  it  is  nothing  less  than  a  sale  by  the  consignor,  through  the  ?f  ¥T?  > 
intervention  of  an  agent.     But  the  property  may  be  followed  in-  Udingby 
to  the  hands  of  the  assignee  of  the  bill  of  lading,  who  bad  notice  |J|«»»sn 
of  the  circumstances. 

7. 
CoHaAD  T.  Atlantic  Iks.  Co.  Jan,  T.  1828,  1  Pet.  U.  S.  Rep. 

p.  386. 
Per  CW%     Story,  J.    The  consignee  of  goods  is   the  author-  ^Ijjft/i* 
ised  agent  of  the  owner.     And  by  his  endorsement  on  the  bill  of ''^jif* 
lading  to  a  bona  fide   purchaser,   for   a  valuable  consideration,  out  iMt'Mt. 
without  notice  of  any  adverse   interest,  the  latter  becomes,  as 
agninst  all  the  world,  the  owner  of  th^  goods.     This  is  the  re* 
suit  of  the  principle,  that  bills  of  lading  are  transferrable  by  en* 
dorsement.     And   none  but  the  consignee  can,  by.  endorsement 
of  the  bill  of  lading,  transfer  the  goods.     But  if  the  shipper  be 
the  owner,  and  the  shipment  be  on  his  own  accouut  and  risk,  al« 
though  he  may  not  pass  the  title  by  virtue    of  a  mere  endorse- 
ment of  the  bill  of  lading,  unless  he  be  the  consignee  of  the 
goods  to  be  delivered  to  his  urder.     Yet  by  an  assignment  of  the 
bill  of  lading,  or  by  a  separate  instrument,  he  can  pass  the  legal 
title,  except  as  against  purchasers,  for  a  valuable  consideration, 
without  notice. 

II  WHEN,  AND  UNDER  WHAT  CIRCUMSTANCES,  THE 

RIGHT  MAY  BE  EXERCISED. 

1. 

Tafi  Sak  Jose  Indiana,  Oct.  T.  1814,  2  QalU  U.  S.  Rep.  268j 

S.  C.  1  Wheat.  Rep.  208* 
•  Per  Cur.     Story ^  J.     As  to  the  doctrine  of  stoppage  in  transitu^  Therii^ht 
I  do  not  conceive  it  can  apply  to  this  case»     That  right  exists  [n^*'^"*^ 
In  the  single  case  of  insolvency,  and  presupposes,  not  only  that  iowvlvenc/ 
the  property  in  the  goods  has  passed  to  the  consignee;  but  that  ttgnce. 
the   possession  is  in  a  third   person  in  their  transit  to  the  con- 
signee.    It  cannot,  therefore,  touch  a  case^  where  the  actual  or 
constructive  possession  still  remains  in  the  shipper,  or   his  ex- 
olasire  agents.     The  case  was  carried  to  the  supreme  court  of 
the  United  States  by  appeal;  1  Wheat.  208;  where  the  proceed* 
ings  of  the  court  below  were  a(Iirmed« 

2. 
BoFFiiraTOv,  st  al.  v.  OsRaisH,  et  al.  May  T«   1818/ 12 

Mass.  R^p.  149. 
One  Walker  obtained  goods  of  the  plaintiffs  by  false  rcpresen-  ^ti^^ 
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**  *b«^ff^    tations  of  his  credit  and  ability  to  pay,  on  notes,  at  four  and  aix 
•dbynn  in  months.     The  goods  were  delivered,  and  transported  by  Walker 
aiu^nmr  ^®  Portland,  tvhere  he  resided,  and  were  there  attached  by  the 
*  defendants. 

The  court  charged  the  jury,  that  if  they  should  be  of  the  opin* 

ion,  that  the  sale  of  (he  goods  was  effected  by  the  fraudulent 
misrepresentations  and  deceptions  of  Walker,  it  would  render 
the  sale  void,  and  might  be  avoided  by  the  plaintiflTs,  notwith* 
standing  the  attachments  of  bona  fide  creditors  of  Walkfr,  with* 
out  notice  of  the  fraud. 

Verdict  for  the  plaintiffs. 

Per  Cur.  The  plaintiffs  endeavour  to  reclaim  the  property  the 
moment  the  fraud  is  discovered.  The  goods  had  never  become 
the  property  of  Walker,  and  the  right  of  the  plaintiffs  to 
it  against  him  is  indisputable. 

Judgment  on 'the  verdict. 


III.  WHEN  THE  GOODS  ARE  OR  ARE  NOT  IN  TRAN- 

SITUS. 

1. 
Stubs  v.  Lund,  May  T.  1811,  7  Mass.  Rep.  453. 
The  right  Per  Cur.  Parsons^  C.  J.  The  right  of  stopping  all  goods, 
ih^giioSa^  shipped  on  the  credit  and  risk  of  the  consignee,  remains  till  they 
comoimo  come  into  his  actual  possession  at  the  termination  of  the  voy- 
•iAnoTihe  age,  unless  be  shall  have  previously  sold  them,  bona  ^cfe,  and 
ocmni^nce,  endorsed  over  the  bills  of  lading  to  the  purchaser.  And  in  our 
niakMno  Opinion  the  true  distinction  is,  whether  any  actually  possession 
wbeiher^  of  the  consignee,  or  his  assigns,  after  the  termination  of  the 
the  vetMl  voyage,  be  or  be  not  provided  for  in  the  bills  of  lading.  When 
ingthcm,  such  actual  possession,  after  the  termination  of  the  voyage,  is 
edby^lH?^  s>  provided  for,  then  the  right  of  stopping  in  transitu  remains 
eoiisigno«    after  the  shipment.     Thus  if  goods  are  consiccned  on  credit,  and 

0rcon»iga  &  &  » 

^'^*  *  P«r  Lord  MansfioM:  Noihinf  U'more  doar,  Ihan  if  gnodn  be  lold  and  tha  price 

nol  paid,  Ihe  seUer  inayxtap  thom  in  transtta;  Hunter  t.  Beala,  3  T.  R.  564;  Stokca 
V.  La  Rivore,  3  Ka^t,  3P7,  (died.)  Tbcj  need  not  confo  to  the  corporeal  Imich  of 
the  rcndcos;  Dixon  v.  B^ldwirt,  5  Rest,  185,  to  put  an  end  to  the  rifhtof  cioppofe 
ifttranattH.  ]f  goods  in  conveyance  to  the  fondee«,  lie  delivered  to  a  whariaftrt 
tJie  rt^ht  ia  not  |fone;  S;nilh  v.  Gosii,  1  Campb.  Rep.  S82.  Bo  where  good*  were 
eeot  to  a  packer;  HnnI  v.  Ward,  3  T.  R.  467.  Nor  will  the  right  be  effected  where 
tlie  con»ign?o  obtains  po^Kcrsion  of  tho  gooda  before  tha  Toyage  ia  completed ; 
Ho!t  V.  Pownall,  1  £»)).  N.  P.  240.  So  also,  where  gorntt  are  depoaited  in  the  king^ 
warehoneea  for  duttea;  Northi^y  v.  Pield.  f  E«p.  N.  P.  613»  Aad  aee  T«oker«  et  mk 
e.  Uamphrej,  4  Ding.  Rep.  516.  aa  to  the  eflbci  ef  reeeiving  gooda  at  •  warefce«ee, 
and  fiartAtt  v*  Farcbrother,  4  Hing.  Rep.  579;  aa  to  the  effect  of  the  airival  of  the 
f  ooda  ai  tlie  wharf;  Leeda  v.  Wright,  3  B.  &  P.  320. 
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Mirertd  on  board  a  ship,  eimrtered  by  the  consignee,  to  be  im- 
portefl  by  him,  the  right  of  stopping  in  trunsiiUy  rontinnes  afler 
the  sbipmeat ;  but  if  the  goods  are  not  to  be  imported  by  the 
consignee,  bat  to  be  transported  from  the  place  of  shipment  to 
a  foreign  market,  the  right  nf^  stopping  in  transita  ceases  on  the 
shipment,  the  transit  being  then  completed;  because  no  actual 
possession  of  the  goods  by  the  consignee  is  provided  for  in  the 
bills  of  lading,  which  express  the  terms  of  the  shipment.  And 
the  same  rule  governs,  if  the  consignee  be  the  ship  owner.  (In 
Bolin^  etal.  v.  HnfTnagle,  1  Raw1e'«  Rep.  1,  Rogfr^,  J.  in  speak* 
ingof  this  case,  says,  ^^  I  cannot  concur  with  him  in  the  view 
be  has  taken.  He  seems  to  put  the  right  of  stoppage  in  transi- 
iUj  on  the  destination  of  the  goods,  or  final  termination  of  the 
Toyage,  a  distinction  which,  with  duc.defere^ice  will  be  found 
qnsi&tisfactory  in  it&  application  and  productive  of  litigation.) 

2. 

BoLijr,  CT  AL*  ▼•  HuFFVAGLE,  Dec.  T.  1828,  1  Rawle's  Penn. 
Rep.  1;  SuMERiL  v.  Elder,  1  Binn.  Rep.  106. 

Replevin  by  the  plaintiffs,  who  shipped  goods  per  order  from  Theamfm 
Malaga  to  Sperry  and  Stansbury,  on  board  their  vessel,. to  Phil-  wMbeldby 
adelphia,  the  master  being  employed  by  the   said  Sperry  and  J^y^.^*^**^ 
Stansbury.     Before  the  vessel  arrived,  Sperry  and  Stansbury  be  P«niwylTa 
came  tnsolrent,  and  assigned  to  the  defendant,  for  the  benefit  of ''^ 
their  creditors.     On  the  vessels  arriving  in  the  Delaware,  the 
writ  of  replevin  was  executed  and  notice  given.  » 

The  court  held,  the  iransitus  was  at 'an  end,  by  the  goods  be- 
ing shipped  on  board  the  consignee's  own  vessel,  and  delivery 
to  Xhe  master  appointed  by  him. 

Per  Cur.  Rogers^  J.  The  question  always  is,  whether  the 
party  to  whom  the  goods  actually  came,  be  an'  agent,  so  far 
representing  his  principal,  as  to  make  a  delivery  to  him,  a  full 
effectual,  and  final  delivery  to  the  principal,  as  contradistin* 
guish^  from  a  delivery  to  a  person  virtually  acting  as  a  carrier, 
or  mean  conveyance  to,  or  on-  account  of  the  principal,  in  a 
mere  course  of  transit  towards  him.  The  master  in  such  case^ 
cannot  be  considered  n  **  middle  man.'* 

Huston  SLttii. Smith  Js.  dissented  from  the  opinion  of  the  court, 
and  Huston  observed,  that  on  the  fullest  consideration,  it  seems 
to  me  to  be  settled,  that  if.  the  goods  hav«  arrived  at  the  place 
named  by  the  buyer  to  the  seller,  as  their  destination,  as  be- 
tween them,  ^t  a  place  where  the  buyer  has  full  and  absoliUe 
power  to  sell  them,  or  send  them  wherever  he  plcBses,  and  where  * 
they  must  stay  till  he  directs  their  destination,  the  transitus  be* 
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twten  the  seller  and  buyer  is  at  an  end,  and  thif^  whetber  the 
goods  are  in  the  ^are  house  of  the  bnyer,  or  of  one  employ* 
ed  by  him  for  the  purpose,  nihether  at  the  bouse  of  the  pack- 
er designated  by  hiin>  or  in  a  ship.  But  if  the  goods  are  pur-* 
chased  for  a  paiticular  person^  whether  by  a  speeiiil  or  a  general 
agent,  to  be  sent  to  Lim  at  a  particular  place  specified  to  the 
seller,  they  are  in  transitu  until  they  come  to  the  possession  of 
the  buyer  at  that  place,  and  may  be  stopped  if  the  purchaser 
become  insolvent,  whether  in  the  hands  of  a  general  or  special 
carrier,  or  in  a  warehouse,  or  in  a  ship,  and  whether  that  ship 
was  chartered  by  the  buyer  for  the  Toyage,  or  hired  hy  the  mas- 
ter, or  owned  by  thebuyer;  for  the  passage  is  not  at  an  end;  and 
how  they  are  passing,  whether  by  land  or  water,  is  not  material; 
and  I  can  find  no  principle  which  makes  goods  more  in  a  man's 
possession,  or  under  his  control  in  his  own  ship,  navigated  by 
his  own  master,  than  they  are  in  a  ship  chartered  on  freight,  for 
(he  express  purpose  of  carrying  them. 

3. 

Williams  v.  Moore,  Sept,  T.  1830,  5  N.  H.  Rep-  235;  M'. 

^.        ^  DoMALD  V.  Hewit,  15  Johns.  N.  Y.  Rep.  349. 

muvt  b«de        Ffover  for  a  quantity  of  crockery  ware, 

ItT^rcd.  Sbute  and  Benton  purchased  of  the  plaintifls  the.  goods  which 

were  then  in  Portsmouth,  and  were  to  be  paid  for  according  to 
the  bills  furnished  by  the  persons  of  whom  the  plaintiff  had  pur* 
chased.  Shutc  and  Benton  failed,  but  the  day  before  their  £ail- 
ure,  the  plaintiffs  had  contracted  with  a  common  carrier  to  trans* 
port  the  goods  from  Portsmouth  to  Concord,  and  when  they  ar- 
rived at  Concord,  and  the  wagon  was  still  standing  in  the  street, 
they  were  levied  on  as  the  property  of  Shute  and  Benton,  and  by 
their  consent.  The  plaintiff  claimed  the  goods,  and  forbade  the 
defendant  (the  oiEcer)  to  meddle  w:ith  them. 

Per  Cur.  Richardsonj  J.  C  It  does  not  appear  that  the  vendees 
bad  any  credit  for  the  price  of  the  goods.  They  had  a  right  to 
stop  them  in  transitu^  on  the  failure  of  Shute  and  Benton.  The 
goods  at  Portsmouth  were  to  he  transported  to  Concord,  and  de* 
livered  to  Shute  and  Benton,  by  the  plaintiffs,  and  until  actually 
.delivered  to  the  vf»ndecs,  they  could  not  be  considered  as  so  in 
the  possession  of  Shute  and  Benton,  as  to  put  up  end  to  th# 
plaintiffs  lien,  or  his  right  to  stop  in  transitu. 

4. 

COKVERS,    ET  AL.  V.  EnNIS,    ET    AL.  AD5I*RS,     JuUC  T.  l82l,    2 

Andnoiki  Mason's  U.  S.  Rep.  236. 

traotic.  The  intestate  being  insolvent,  ordered  goods  of  the  plaintiffs  in 
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Charleston,  on  the  dtscovcry  of  his  ottmerous  frauds,  committed 
suicide.  The  goods  arrived  at  Newport,  and  were  taken  poft- 
^ssion  of  bj  the  administrators,  and  sold  by  tbenu  And  this 
bill  was  brought  to  compel  the  defendants  to  pay  out  of  the  pro«  ' 
ceeds  of  the  goods,  the  estate  of  the  intest&t^  being  represented 
«s  insolvent.  It  was  contended  |hat  the  right  to  stop  the  goods 
ought  not  to  be  confined  to  the  ^ere  tranrUus^  but  should  ex-, 
tend  to  all  cases  where  the  property  is  not  paid  for,  and  remain^ 
la  the  hands  of  the  consignee. 

Per  Cur,  Siary^  J.  Nothing  is  better  settled,  if  an  unintur-  ' 
rupted  series  of  authorities  can  settle  the  law,  than  the  doctrine, 
that  the  vendor  in  cases  of  insolvency,  can  stop  the  property  on- 
ly while  it  is  in  its  transit.  If  it  h^s  once  reached  the  consignee^ 
there  is  an  end  of  all  right  to  x^laim  it  as  a  pledge  for  the  pay- 
tnent  of  the  purchase  money. 


Natme,  ST  AL.   V.   Dehnib,   March  T.  1829,  8  Pick.  Mawi, 
Hep.  198;  Wambe  t.  Ross,  2  Wash.  C.  C.  Rep.  283; 
ConaAD  V.  Atlantic  Ihs.  Co.  1  Peter^s  Rep.  386, 
The  plQintifrs,Tesiding  in  England,  sold  a  quantity  of  goods  to  Andwhm 
one  Pickering  in  Portsmouth,  agreeable  to  his  order,  and  at  his  du*7«nf«i 
ri%k.     The  goods  to  be  paid  for  in  4  and  6  months.     When  they  •^  .•*  ^"^ 
arrived  in  the  port  of  Btfston,  and  before  delivery  to  the  con*  ucbintnty 
aignee,  they  were  attached  by  one  of  the  creditors  of  Pickering.  Jfi^^"^ 
The  goods  were  demanded  by  an  agent  of  the  English  house,  and 
Pickering  the  purchaser  and  consignee,  relinquished  the  goods 
by  a  formal  and  written  renunciation  of  the  assignment,  he  hav- 
ing on  the  very  day  of  the  arrival  of  the  vessel,  become  insol- 
vent. 

Per  Cur,  Parker^  C  J.  There  can  be  no  doubt,  that  the 
goods  were  in  transiiu.  For,  notwithstanding  the  arrival  of  the 
vessel,  they  had  not  been  discharged  from  the  ship,  nor  had  they 
been  taken  possession  of  by  any  one  for  the  consignees.  The 
plaintiffs  had  a  right  to  stop  and  reclaim  the  goods,  and  if  they 
duly  exercised  the  right,  the  intervening  attachment  could  not 
defeat  it.  The  right  is  founded  on  an  implied  condition  of  the 
sale,  that  if  the  vendee  should  become  actually,  insolvent,  be- 
tween the  shipment  of  the  goods,  and  the  reception  of  them  by 
the  vendee,  the  vendee  shall  have  the  right  to  rescind  the  con- 
tract and  reclaim  the  goods.  To  allow  an  attachment  before  the 
transit  is  at  an  end  to  have  effect,  would  be  to  defeat  a  useful 
and  necessary  provision  of  the  taw  merchant. 
Vol.  VIII.  21 
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IV.  pETERMINATION  OF  THE  TRANSIT. 

I. 

TkoricMb  Stubbs  ▼.  Lund,  May  T.  1811,  7  Mass.  Rep.  453. 

not  deienni  Replevin  for  goods  by  the  plaintiffs,  who  were  merchants,  do* 
•bipmcni*  ing  business  in  Liverpool,  England,  for  goods  they  had  shipped 
*»^.j"«™"n»  to  Weeks,  et  al.,  in  Boston,  on  their  credit,  and  on  their  account 
eoDtienM  and  risk.  The  goods  were  shipped  at  Liverpool,  on  board 
•dijottei"  ^^^  ^^^P  Henry,  which  was  chartered  by  Weeks,  for  the  purpose 
•»•«•  of  conveying  the  cargo  from  Liverpool  to  Boston.     The  defend- 

dant,  a   deputy  sheriff,  attached  the   goods,  as   the  property  of 
Weeks,  at  the  suit  of  one  of  his  creditors. 
Verdict  for  plaintiff. 

Per  Cur,  Parstmsy  C,  J.  We  are  satisfied,  the  verdict  is 
right.  The  agreement  between  the  consignors  and  consignees^ 
was  predicated  on  the  supposition  the  consignees  were  solvent. 
The  right  of  stoppage  in  transitu^  when  goods  are  shipped  at  the 
risk  and' oredit  of  the  consignee,  lemains  untit^  they  come  int» 
his  possession  at  the  end  of  the  voyage;  and  where  an  actual 
possession  of  the  consignee  at  the  end  of  the  voyage  is  provided 
for  by  the  bill  of  lading,  the  right  remains-  after  the  sJiipmenti 
whether  the  consignee  be  the  hirer  or  owner  of  the  ship,  or  the 
shipment  be  made  on  a  general  ship,  but  not  where  they  af^ 
shipped  to  a  foreign  market.  And  see  Isley,  ei  al,  v.  Stubbs,  9 
Majw..  Rep.  63,  (65.) 

a. 


Atwlwra 


The  Francks,  Feb.  T.  1814,  8  Cranch  tl.   S.  Rep.  418^  Thb 

Franceses  ib.  183. 

the  goods  Irving,  an  American,  claimed  the  goods  captured  on  hoard  the 
th«  aceount  Frances.  They  were  shipped  by  a  British  house,  consigned  to 
thethipwfr  tim,  but  at  the  risk  of  the  shippers,  ir^d  the  ship  was  .captured 
by  an  American  privateer,  by  whom  a  claim  was  put  in  for  the 
goods,  and  was  resisted  by  Irving,  on  the  ground,  that  the  deliv* 
ery  to  the  master  vested  the  goods  in  him^he  having  made  ad> 
Tances  on  the.  goods. 

Per  Cur»  Washington^  J,  The  principal  strength  of  the  argu- 
ment in  favour  of  the  claimant  in  this  case,  seemed  to  be  rested 
on  the  pesition,that  the  consignor  in  this  case  could  not  have  eoun*^ 
termanded  the  consign ment,after  delivery  of  the  goods  to  the  mas- 
ter of  the  vessel;. and  hence  it  was  inferred  that  the  captar  had  no 
right  CO  intercept  the  passage  of  the  property  to  the  consignee. 
This  doctrine  would  be  well  founded,  if  fhe  goods  had  been  sent  to 


—    ■■  ■  •« 


^^m 
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the  claimant  upon  hit  tccoant  and  risk,  except  in  the  ca«e  of  in- 
aolrency.  But  when  the  goods  are  seat  upon  the  account  and 
risk  of  the  shipper,  the  deliver j  to  the  master  iaa  deliver;  to  him 
at  afi^ent  of  the  shipper,  not  of  the  consignee;- and  it  is  competent 
for  the  consignar,  at  any  time  before  actual  delivery  to  the  con- 
signee, to  countermand  it,  and  thus  prevent  his  lien  from  attach- 
ing. The  claim  cannot  be  supported.  See  the  case  of  The  Ma- 
ry and  Susan,  1  Wheat.  Rep.  25. 

3. 

Rowley,  kt  al.  r.  Bigelow,  et  al.  March  T.  1832,  12  Pick. 
Mass.  Rep.  317;  The  MsRaiiiACK,  8  Cranch  Rep.  317. 

Trover  for  a  quantity  of  corn.  ^^I'oi 

The  plaintiffs  proved  that  one  Martin  obtained  a  quantity  from  boaid  a  r« 
thew,  at  their  store  in  New  York,  by  fraud.     The  Circumstances  ^'by  thl"' 
were,  that   Martin  was  to  pay  for  the  corn  on  delivery,  but  the  vcno^  *• 
corn  was  put  on  board  the  sloop  Lion,  and  consigned  to  tne  ae-  ee. 
fendaots  in  Boston.     Payment  was  demanded  at  Martin'a count- 
ing house  in  New  York   without  effect.     One  of  the  plaintiffs 
then  immediately  proceeded  to  Boston,  and  reached  there  before 
the  vessel,  and  gave  notice  to  the  defendants,  the  consignees, 
that  the  corn  was  obtained  by  frauds  and  that  the  plaintiffs  de- 
manded it.     The  corn  was,  however,  delivered  to  the  defendants. 
The  defendants  had  received  the  invoice,  bill  of  lading^  -and  had 
accepted  a  bill  drawn  by  Martin,  to  the  amount  of  the  invoice. 

Verdict  for  plaintiff. 

Per  Cur.     SAaWy  C.  J.     What  does  not  constitute  a  journey-s 

end,  and  the  termination  of  the  transit  may  in  many  cases  be  a 

question  of  difficulty,  and  has  often  been  a  subject  of  discussion^ 

But  here  we  think  it  very  clear,  that  a  delivery  of  the  corn  on 

board  of  a  vessel  appointed  by  the  vendee  to  receive  it,not  for  the 

purpose  of  transportation  to  him,  or  to  a  place  appointed  by  him 
to  be  delivered  there  for  his  use,  but  to  be  shipped  bysuch  vessej 

in  his  name,  from  his  own  place  of  residence  and  business  to  a 

third  person,  was  a  termination  of  the  transit,  and  the  right  of 

the  vendor  to  stop  in  tranjtita  was  at  an  end. 

4. 

HoLLiNGswoRTH  V.  Napier,   Aug.  T.   1805,  3  Caine's  Penn. 
Rep.  162  ;  Conyees  v.  £<nni8,  2  Mason's  Rep.  236. 
Trover  for  cotton.  So  ad«lir« 

It  appeared  the  vendor  of  the  cotton  delivered  to  the  vendee  a  of^i^lsto 
bill  of  parcels,  the, cotton  then  being  in  the  public  store,  accom  the  tcudt* 
panied  with  an  order  on  the  store  keeper  to  deliver  them.     And  dervpoo 
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€f  a^^ST   ^^^  qnettion  was,  whether  this  w»»  a  delirery  and  the  transiius 

0toretod«    at  an  end. 

^J2^  Per  Cur^    Spentv^  J.    The  dellTeiy  in  this  caM  took  away 

the  defendant's  right  to  stop  in  irantiia.  The  order  is  Jt  deliv* 
ery.*  (And  see  ante  Vol.  4,  p.  296,  where  the  cases,  as  to  what 
amounts  to  a  delirery^  are  collected.) 

Bareett  t.  Goddard,  Oct  T.  1822,3  Mas.  U-  S.  Rep.  107. 

**£? "'^Sr      '^''o^®^  ^^^  •  quantity  of  cotton. 

ibcmoreit  It  appeared,  the  defendant  sold  a  quantity  of  cotton  in  his 
to  peH^cT  ^sirehouse  to  one  Perrin,  at  six  months  credit,  and  another  quan- 
ihedelire  tity,  not  separated  from  the  other  portion,  to  a  Mr,  Bullard. — 
'^*  The  broker  stating  the  cotton  might  lie  in  the  warehouse  free  of 

storage,  unless  room  should  be  wanted  for  the  storage  of  other 
goods.  Bullard  ganre  his  note,  at  six  months,  to  the  defendant. 
Afterwards,  Bullard  became  insolyent,  and  by  indenture,  con* 
Tcyed  to  the  plaintiff  and  others  the  cotton,  and  on  the  morning 
following,  defendant  went  with  the  note  to  Bullard,  and  told 
him  he  should  not  deliyer  the  cotton  unless  the  note  was  paid 
or  secured,  which  he  declined  to  do,and  this  action  was  brought. 
Story f  J.  held,  there  was  a  constructive  delivery  of  the  cotton 
to  Bullard.  And  referred  to  Hanson  v.  Meyer,  6  East  Rep.  614; 
Hammond  v.  Anderson,  4  Bos.  &  Pul.  69;  Whitehouse  v.  Frost, 
12  East  Rep.  614;  Austin  v.  Craven,  4  Taun.  Rep.  643,-  White 
V.  Wilkes,  6  ib.  176;  Busk  v.  Davis,  2  M.  &  S.  397,  as  establish- 
ing a  complete  delivery.  Nothing  remained  to  be  done  on  either 
side,  the  terms  of  the  contract  were  fully  complied  with,  the 
payment  was  made  in  the  mode  agreed  upon,  by  giving  a  note 
payable  at  a  future  time.  Giving  a  note  on  time,  under  such 
circumstances,  is  decisive  against  any  implied  right  of  retainer 
or  lien  for  the  price,  and  if  the  delivery  be  complete,  the  right 
of  stoppage  in  transitu  is  gone. 

^The  coart  held,  thai  where  sfood*  wore  delivered  to  the  vendae*e  pecker,  whiej^ 
'packing^  hoaee  he  had  need  as  hie  depoeiiorjTi  the  goode  were  do  longer  in  transitu ; 
*  Leede  v.  Wright,  3  B.  &  P.  320.  And  even  if  the  goods  aredelirered  en  the  wharf  to 
the  Tendee,and  be  ihipa  thom  from  there,  the  trantilus  has  end«d  by  remoTing  thcip 
from  the  convejance  to  the  warf;  Noble  t.  Adame,  7  Taon.  59.  So. alio,  the  eamo 
rale  prevails,  wbsre  goods  are  delivered  to  a  warehouse  man,  of  whom  the  f  endeo 
pays  rent ;  Wright  t.  Lawee,  4  Esp.  82.  And  where  liie  vendee  ordered  goods  t^ 
be  eent  to  his  agent,  to  beebipped  to  a  certain  place,  on  a  dolivery  to  the  agent,  tbo 
iramitut  is  at  an  end;  Dixon  v.  Baldwin,  5  East,  175.  So  the  right  ef  a  vendor  to 
stop  the  goods  is  lost  b/  assenting  to  a  sale  by  the  vendee ;  Stowell  v.  Hughes,  14 
East  Rep.  308;  Craven  v.  Ryder,  6  Taun.  633. 
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6. 

Whitino,  et  al.  t.  Fakrand,  bt  al.  June  T.  1814»  1  Cons. 

Rep.  60. 
Per  QiT.     Sm/ty  J.     Where  a  contract  is  made  for  the  sale  vri«»  ai 
of  gaods  which  are  not  delivered,  bat  are  to  be  sent  to  the  pur-  ^^  puicbtt 
chaser,  if  the   vendor  send  them  in  the  mode  of  conveyMce  •»• 
agreed  on  by  the  parties,  or  directed  by  the  purchaser;  or  if  no 
agreement  be  made  or  direction  given,  in  the  usual  mode;  or  if ' 
the  purchaser,  being  informed  of  the  mode,  assents  to  it;  or  if 
there  have  been  sales  and  conveyances  of  other  goods;  and  the  ^ 

vendor  continues  to  send  them  in  the  same  mode,  then  the  goods 
are  at  the  risk  of  the  purchaser  during  their  passage. 


Sreason. 

I.  WHAT  AMOUNTS  TO,  p.  165. 
11.  WHEN  THE  COURT   WILL  ADMIT  TO  BAIL  A 

PERSON  CHARGED  WITH,  p.  1«9. 
III..  OF  THE  INDICTMENT,  p.  169. 
IV.  OF  THE  PRIVILEGES  TO    WHICH   A  DEFEND- 
ANT  IN  AN   INDICTMENT    FOR   TREASON, 
IS  ENTITLED,  p.  171. 
V.  OF  THE  EVIDENCE,  p.  173. 
VL  PUNISHMENT  OF,  p.  174. 


I.  WHAT  AMOUJJTS  TO.' 

!• 
Ex  PARTK  BoLLMAN  AND  SwABTwouT,  Feb.  T.  1807,  4  Cranch 

U.  S.  Rep.  125,  126. 
Per  Cur.     Marshall,  C.  J.     To  prevent  the  possibility  of  those  Swws 

*  Traftton  is  a  crini*  kaownto  the  common  law;  RespnbTiea  t.  Chapman,  t  DalU 
6S«  *  Any  inaarrection  or  riling  of  any  body  of  iho  people,  witbin  the  U.  Slaiaa,  to 
attain  or  effect,  by  foreeor  violence,  any  object  of  a  great  public  nature,  or  of  pub- 
lic and  fi>naral  coiicern,i9  alerying  of  war  againf^t  the  United  Statei,witbin  the  con- 
templation of  the  conititution;  U.  S.  y.  Friea,  Wharton*!  Dig.  of  tlie  Ponn.  Rep. 
168,  a.  29,  Sd  ed.  Military  weapona,  lueh  as  gum  and  awords.  or  miUtsry  array, 
are  act  neeeraary  to  make  tuch  insurroctien  or  riaiag,  amount  to  lerying  war;  ibid. 
If  a  citizen  of  the  United  States,  being  a  prisoner  on  board  an  enemy*a  ihip,  proceed 
from  the  ship  to  theehore,  with  intention  peaceably  to  procure  provisions  for  the  en* 
•my, on  a  promise,  in  consequence  thereoC  of  being  liberated,  and  fails  In  his  attempt 
to  procure,  this  ia  not  treason.  But  if  his  intentions  were  to  proeure  them  forcibly, 
and  he  proofed  on  the  w«y;  or,  if  a  peraon,  baring  proviitiona  with  him,  intand«d 
fur  the  enomy,  proceed  towards  the  enemy,  in  the  tatter  case,  or  towards  the  shore  in 
the  former,  it  is  treason,  though  his  object  should  be  defeated;  U.  Statea  t.  Prypr,  3 
Watb.  C.  C,  Rep.  284. 
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tfainst  th«  calamitiefl  which  result  from  the  extension  of  treason  to  ofien- 
BcatM.  <^es  of  minor  importance,  that  great  fundamental  law  which  cle* 
fines  and  limits  the  various  departments  of  our  government,  has 
given  a  rule  on  the  subject,  both  to  the  legislature  and  the 
courts  of  America,  which  neither  can  be  permitted  to  transcend. 
^^  Treason  against  the  United  States  shall  consist  only  in  levy- 
ing war  against  them,  or  in  adhering  to  their  enemies,  giving 
them  aid  and  comfort." 

2. 

Ex  PARTE  BoLLMAN  &  SwARTwouT,  Feb.  T.  1807,  4  Cranch'tf 

U.  S.  Rep.  126. 

TomiuU        ^^  ^^*     Marshall^  C.  J.     To  constitute^hat  specific  crime, 
tute treason  (high  treason,)    for    which   the    prisoners  now  before  the  court 

war  mast     ,^  ,  .        ,  ,  .      n     t      .    •  •      .  .i 

beactually  have  been  committed,   war  must  be  actually  levied  against  the 

caiasttht    United  States.     However  flatigious  may  be  the  crime  of  conspi- 

Unit«d        ring  to  subvert  by  force  the  government  of  our  country,  such 

mereeoBspi  conspiracy  is  not  treason.     To  conspire  to  levy  war,  and  actual- 

racy  toMb  ly  to  levy  war,  are  distinct  offences.     The  first  must  be  brought 

forces  the     into  operation  by  the  assemblage  of  men,  for  a  purpose  treasona* 

ofrhecoun^  ble  in  itself,  or  the  fact  of  levying   war  cannot  Save  been  com- 

vy,  is  not    niitted.     So  far  has  this  principle  been  carried,  that  in  a  case  re- 

"*       ported  by  Ventris,  and  mentioned  in   some   modern  treatise  on 

criminal  law,  it  has  been  determined,  that  the  actual  enUstment 

of  men,  to   serve  against  the  government,  does  not  amount  to 

levying  war.     It  is  true  that  in  that  case,  the  soldiers  enlisted, 

were  to  serve  without  the  realm,  but  they  were  enlisted  within 

it,  and  if  the  enlistment  for  a  treasonable  purpose  could  amount 

to  levying  war,  then  war  had  been  actually  levied. 

It  is  not  the  intention  of  the  court  to  say,  that  no  individual 
can  be  guilty  of  this  crime,  who  has  not  appeared  in  arms  against 
his  country.  On  the  contrary,  if  war  be  actually  levied,  that  is, 
if  a  body  of  men  be  actually'assembled  for  the  purpose  of  effect* 
^^S  ^y  f^rce  a  treasonable  purpose,  all  those  who  perform  any 
part,  however  minute,  or  however  remote  from  the  scene  of  ac- 
tion, and  who  are  actually  leagued  in  the  general  conspiracy,  are 
to  be  considered  as  traitors.  But  there  must  be  an  actual  as- 
sembling of  men  for  the  treasonable  purpbse,  to  constitute  a  le* 
vying  of  war. 

3. 

Ex  PARTE)  BoLLMAK  AND  SwARTwouT,  Feb.  T.  l807, 4  Crsnch 
«  .  U.  S.  Rep.  127. 

tttte  aiety       Ptr  Cur.     Marshall^  C.  •/.     To  complete  the  crime  of  levying 
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%r«r  against  the  U.  S.  there  m«st  be  an  actual  assemblage  of  men  j^f ^^^ 

for  the  purpose  of  executing  a  ireasooable  design.  beanassem 

In  the  case   now  before   the  court,  a  design  to  overturn  the  J!l^SJ^ 
government  of  the  United  States  in  NewrOrleans  by  force,  would  ^  ^  affect 
bare  been,  unquestionably,  a  design,  which,  if  carried  into  ex-  treasonabl* 
ecution,  would  have  been  treason,  and  the  assemblage  of  a  body  ^^jJ^^JJJj^ 
of  men   for   the   purpose  of  carrying   it   into  execution,  would  enlistment 
amount  to  levying  war  against  the  U.  States;  but  no  conspiracy  ^^b^a^ 
for  this  object,  no  enlisting  of  men  to  effect  it,  would  be  an  ac-  poj  »««* 
tual  levying  of  war. 

4. 

The  Umited  States  v.  Mitchell,  1795,  2  Dall.  Penn.  Rep. 

p.  355. 
Indictment  for  high  treason,  by  levying  war  against  the  United  {L"***^ 
States,  preTent  Um 

PaiHrson^  J.     The   first  question  to  be   considered  is,  what  of  an  aci  of 
was  the  general  object  of  the  insurrection'?     If  its  object  was  to  f®'*?'^'?J 
suppress  the  excise  offices,  and' to  prevent  the  execution  of  an  timtdatioB.. 
act  of  congress,  by  force  and  intimidation,  the  offence,  in  legal 
estimation,  is  high  treason;  it  is  an  usurpation  of  the  authority' 
of  government;  it   is  high  treason  by  levying  of  war. '  Taking 
the  testimony  in  a  rational  and  connected   point  of  view,  this 
was  the  object.     It  was  of  a  general  nature,  and   of  national 
concern. 

5.        • 

Ukited  States  v.  Hoxie,  Oct.T.  1808,  1  Fatness  U.  S.  C.  C. 

Rep.  265. 

This  was  a  trial  for  high  treason,  in  levying  war  against  the  Butaresi* 
,  United  states,  .  ^^^ 

The  offence  charged   in  the  indictment  was,  that  the  prisoner  of  a  law  o# 
being  a  citizen  of  the  United  States,  intending  to  oppose  the  ex-  sutei,  ae 
ecution  of  the  laws  thereof,  and  especially  the  embargo  law,  on  «>.njl»n««J 
the  13th  day  of  June,   1808,  at  Alburgh,  Vt.  assembled  with  a  erea  of 
eempany  of  sixty  armed  men,  and  resisted  the  collector  of  the  a'jSSTaie 
District  of  Vermont,  in  the  execution  of  the  duty  of  his  office,  purpoaa^  is 
and  with  force  and  arms,  took  and  rescued  from  his  custody  a  Tocowti 
certain  raft  of  timber   which  had  been  seized  by  the  collector,  J*'*^*'*' 

•^  '  fence,  iha 

when  on  its  way  into  Canada,  aiid  was  then  moored  and  guard*  objaetoriho 
ed  by  the  troops  of  the  United  States,  who  were  aiding  the  eoU  mi^tbe  of 
lector.     And  that  the  defendant,  in  further  prosecuting  the  war  apublicandJ 
thus  levied^  and  in  order  more  effectually  to  rescue  the  said  raft,  roctar. 
in  company  with  the  rest,  fired  upon  the  collector  and  troopsi 


( 
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and  thereby  iDttmidated  them  from  detainiog  and  keeping  pos- 
session of  the  raft;  and  that  the  defendant  with  his  confeder- 
fttes  then  took  the  raft  into  Canada.  It  appeared  from  the  testi- 
mony of  witnesses  examined  on  .the  trial,  that  one  Vandusen 
had  sent  a  raft  of  timber  from  WbitehaU,  to  be  transported  into 
Canada,  contrary  to  the  provisions  of  the  embargo  laws.  When 
it  had  reached  the  Isle  of  Mott  in  Lake  Champlain,  it  was  seized 
by  the  collector  of  Vermont,  and  placed  in  the  custody  of  a  com- 
pany of  militia.  While  the  troops  were  at|some  distance  from  the 
raft,  a  company  of  about  sixty  men,  hired  for  the  purpose,  and 
armed,  some  of  them  with  a  dozen  cf  muskets,  and  the  rest  with 
clubs  and  spike-poles,  assembled  with  the  intention  of  rescuing 
the  raft,  and  if  necessary,  of  making  prisoners  of  the  troops 
who  guarded  it.  They  got  possession  of  the  raft,  however, 
without  any  resistance,  no  oi^  being  near  it,  and  proceeded  on 
with  it  towards  Canada.  In  about  an  hour,  as  the  rafttpassed  a 
point  of  the  shore,  twenty  rods  distant,  the  troops  fired  upon  it, 
and  those  on  the  raft  returned  the  fire.  This  firing  continued  un- 
til the  raft  was  beyond  the  reach  of  musket  shot.  About  one 
hundred  shots  were  fired  from  the  raft,  and  the  balls  struck  trees 
on  the  shore,  and  the  shot  from  shore  also  struck  the  raft,  but 
no  persons  were  wounded.  The  firing  was  in  earnest  and  in- 
tended for  execution.  The  men  were  to  have  eight  hundred 
dollars  if  they  took  the  raft  into  Canada,  but  if  they  did  not 
succeed,  they  were  to  get  nothing.  At  the  time  they  took  pos- 
session of  it,  the  sentinel  who  had  been  placed  over  it  was  a 
quarter  of  a  mile  off,  and  the  men  were  told  that  the  collector 
was  willing  that  the  raft  should  be  taken  away,  and  it  was  be- 
lieved that  they  woruld  meet  with  no  opposition.  .  The  prisoner 
was  on  the  raft,  firing  pretty  actively,  but  he  was  opposed  to  the 
proposition  which  was  made  in  the  first  instance,  to  make  priso- 
ners of  the  troops  who  guarded  it.  After  the  raft  was  got  into 
Canada,  Vandusen  paid  off  the  men,  and  they  returned  home. 
TJn»fe  was  evidence  that  the  prisoner  had  been  engaged  in  other 
attempts  to  pass  the  lines  with  potashes,  and  that  he  had  occa- 
sionally talked  about  fighting  his  way  through.  But  there  was 
no  evidence  that  he  had  ever  used  force,  except  in  this  instance. 
lAvingsicnj  h  in  charging  the  jury,  on  page  270,  says:  **  It 
haa  already  been  observed,  that  taking  the  constitution  as  our 
guide,  not  a  doubt  can  be  entertained  of  the  prisoner's  inno- 
cence of  treason."  Again,  on  page  273:  ^^The  offence  laid, 
stripped  of  its  artificial  dress,  and  technical  appearance,  is  noth- 
ing more  than  the  forcible  rescuing  of  a  raft  from  the  custody  of 
a  military  guard,  placed  over^it  by  a  collector." 

Verdict  of  acquittal. 
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6. 
Respublica  v.  M'Cartt,  April  T,  1781,  2  Dall.  Penn,  Rep,  87. 

MPKean^  C.  /•  The  crime  imputed  to  the  defendant  by  the  in-  Enlistisg, 
dictment,  is  that  of  levying  war,  by  joining  the  armies  of  the  king  fniwy^r 
of  Great  Britain.     Inlistiog,  or  procuring  any  person  to  be  in-  •(>«  to  im  en 
listed,  in  the  service  of  the  enemy,  is  cleanly  an  act  of  treason.  aJl^ice'of  ^ 
By  the  defendant's  own  confession  it  appears,  that  he  actually  f^'  eii«m7, 
enlisted  into  a  corps  belonging  to  the  enemy;  but,  it  also  appears,  NothiD; 
that  he  had  previously  been  taken  prisoner  by  them^  and  confin-  ^^^^ 
ed  at  Wilmington.     He  remained,  however,  with  the   British  joining  an 
troops,  for  ten  or  eleven  months,  during  'which  he  might  easi-  theftAroT 
ly  have  accomplished  his  escape;  and  it  must  be  remember-  L""^l^^^ 
ed,  -that  in  the  eye  of  the  law,  nothing  will  excuse  the  act  of  the  fear  of 
joining  an  enemy,  but  the  fear  of  immediate  death;  not  the  fear  V!^^t\^ 
of  any  inferior  personal  injury,  nor  the  apprehension  of  an  out-  yuiy^aor 
rage  upon  property.     But  had  the  defendant  enlisted  merely  hwdSndr 
from  the  fear  of  famishing,  and  with  a  sincere  intention  to  make  ^^i^^^ 
liis  escape,  the  fear  could  not  surely  always  continue,  nor  could  propertj.* 
his  intention  remain  unexecuted  for  so  long  a  period. 


II.  WHEN  THE  COURT  WILL  ADMIT  TO  BAIL  A  PER- 
SON CHARGED  WITH. 

The  United  States  v.  Stewart,  1795,  2  Dall.  Penn.  Rep. 

p.  348, 4. 

This  was  a  motion  that  the  defendant,  who  was  indicted  for  ^JJj^J*'*" 
high  treason,  should  be  admitted  to  bail.  muit  bev« 

The  court  in  refusing  to  grant  this  motion,  say^  '^  the  circun)-  ^[Jk^^i^ 
stance  must  be  very  strong,  which  will,  at  any  tvme,  induce  us  induce  the 
to  admit  a  person  to  bail,  who  stands  charged  with  high  trea-  onechustd 
son.''  withhirf 


traasoD. 


III.  OF  THE  INDICTMENT.t 


1. 

2  Burr's  Trial,  425. 
MarshaUj  C.  J.     In  considering  this  point,  the  court  is  led)  Jj^^jf** 

*  Bat  when  the'  rapreme  tuthoritj  if  not  able  to  give  him  proteetieo,  a  rabject 
maj  eater  into  aa  ag reement  ef  neatrality  with  a  pablie  eDeoiyf  Miller^  ft  al.  v. 
The  ReeolotioB,  S  DalL  la 

t  It  b  Buffieient,  in  an  indictment  for  hif  h  treaien,  to  lay,  that  the  defendant  eent 
intelliflrence  te  the  enemy,  withont  eetting  forth  the  paKieelar  lettar  or  iti  ceateniii 
Rea publiea  ▼.  Carlisle,  I  Pall.  35. 
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dwcTliSn  ^'®*'  ^^  inquire  whether  an  indictment  for  levying  war  must  ape- 
oMhe^ar"  cify  an  overt  act,  or  would  be  sufficient,  if  it  merely  charged  the 
neMn  ""*"  prisoncf,  in  general  terms,  with  having  levied  war,  omitting  the 
which  the  expression  of  place  or  circumstance.  The  place  in  which  a 
'Hed^ems  Crime  was  committed  is  essential  to  an  indictment,  were  it  only 
Ma\?eth  ^°  ^  ^^^"^  ^^^  jurisdiction  of  the  court.  It  is  also  essential  for 
accused  to  the  purpose  of  enabling  the  prisoner  to  make  his  defence*  That 
fenc^^^ull**  common  law  an  indictment  would  have  been  defective,  which 
fiotsuffi  did  not  mention  the  place  in  which  the  crime  was  committed,caB 
Sdictmeni  scarcely  be  doubted.     For  this,  it  is  sufficient  to  refer  to  Haw- 

neraif^Yt  ^^^^^  ^*  ^*  ^"  ^^»  ^*  ^^'  ^°^  ^'  ^>  s*  ^^-     '^^^^  necessity  is  ren- 
iht  accused  dercd  the  gtronjger,  by  the  constitutional   provision,  that  the  of- 
waVaga^nst  ^^^^^'^  "shall  be  tried  in  the  state  and  district  wherein  the  crime 
the  United  shall  have  been  committed,"  and  by  the  act  of  congress,  which 
Si'^ReJust  »'«q«ires  that  twelve  petty  jurors,  at  least,  shall   be  summoned 
^™<>fc  par  from  the  county  where  the  offence  was  committed.     A  descrip-^ 
tpecjfied  by  ^i^Q  of  the  particular  manner  in  which  the  war  was  levied,  seems 
{jy^^^^j^*^  also  essential  to  enable  the  accused  to  make  his  defence.     The 
•novertactlaw  does  not  expect  a  man  to  be  prepared  to  defend  every  act 
o^cvyjng    ^f  jjjg  |j|.^  which  may  be  suddenly  and  without  notice  alleged 
against  him.     In  common  justice,  the  particular  fact  with  which 
he  is  charged,  ought  to  be  stated,  and  stated  in  such  a  manner 
>as  to  afford  a  reasonable  certainty  of  the  nature  of  the  accusa- 
tion  and  the  circumstances  which  will  be  adduced  against  him. 
The  general  doctrine  on  the  subject  of  indictments  is  full  to  this 
point.     Foster,  p.   149,  speaking  of  the  treason  of  compassing 
the  king's  death,  says,   '*fiom  what  has  been  said,  it  followeth, 
that,  in  every  indictment  for  this  species  of  treason,  and  indeed 
for  levying  w?*-  and  adhering  to  the  King^s  enemies,  an  overt  act 
must  be  alleged  and  proved.     For  the  overt  act  is  the  charge  to 
which  the  prisoner  must  apply  his  defence."     In  page  220,  Fos- 
ter repeats  this  declaration.     It  is  also  laid  down  in  Hawk.  b.  8,. 
c.  17,  8.  29;  Ist  Hale,  121;    Ist  East,  116,  and  by  the  other  au- 
thorities cited,  especially  Vaughan's  case.     In  corroboration  of 
,     this  opinion,  it  may  be  observed  that,  treason  can  only  be  estab- 
lished by  the  proof  of  overt  acts;  and  by  the  common  law  as  well 
as  by  the  statute  of  7th  of  William  III.  those  overt  acts   only 
which  are  charged  in  the  indictment,  can  be  given  in  evidenccj^ 
unless  perhapii  as  corroborative  testimony  after  the  overt  acts 
are  proved*     That  clause  in   the  constitution,  too,  which  says 
that  in   all  criminal  prosecutions  the   accused   shall  enjoy  the 
right  ^Uo  be  informed  of  the  nature  and  cause  of  the  aeeusation,^ 
is  considered  as  having  a  direct  bearing  on  this  point.     It  se** 
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ciireR  te  him  such  information  as  will  enable  him  to  prepare  for 
his  defence. 

It  seems,  then,  to  be  perfectly  clear,  that  it  would  not  be  suf- 
ficient for  an  indictment  to  allege  generally  that  the  accused  had 
levied  war  against  the  United  States.  The  charge  must  be  more 
particularly  specified,  by  laying  what  is  termed  an  overt  act,  of 
levying  war.  The  law  relative  to  an  appeal,  as  cited  from  Stam- 
ford, is  strongly  corroborative  of  this  opinion.  •  If  it  be  necessa- 
ry to  specify  the  charge  in  the  indictment,  it  would  seem  to  fol- 
low, irresistibly,  that  the  charge  must  be  proved  as  laid. 

All  the  authorities  which  require  an  overt  act,  require,  also, 
that  this  overt  act  should  be  proved.  The  decision  in  Vaughan's 
case  is  particularly  in  point.  Might  it  be  otherwise,  the  charge 
of  an  overt  act  would  be  a  mischief  instead  of  an  advantage  to 
the  accused.  It  would  lead  him  from  the  true  cause  and  nature  , 
of  the  accusation  instead  of  informing  him  respecting  it. 

2. 

The  U.  S.  v,  Viool,  1795,  2  Dall.  Penn,  Rep.  347. 
Indictment  for  high  treason,  in  levying  war  against  the  United  lo  treann 

^^  ^  ^  1  J     &  5  itiiimmat© 

States.  rial  that  the 

Patterson^  J.     A  technical  objection  has  also  been  suggested  ^®^^P|^**^ 
in  favor  of  the  prisoner.     It  is  said,  that  the  offence  is  not  proved  difTerent 
to  have  been  committed,  on  the  day,  nor  the  number  of  the  in-  ^hZt  Wd 
surgents'  party  to  be   so  great,  as  the  indictment  states.     But  the  indict 
both  these  exceptions,  even,  if  well  founded  ill  fact,  are  immate-  thattho 
rial  in  point  of  law.     The  crime,  is  proved,  and  laid  to  have  been  "l^'j^^^^^'^ 
committed,  before  the  charge  was  presented,  and  whether  it  was  quentparty^ 
committed  by  one  hundred,  or  five  hundred,  cannot  alter  the  guilt  grel"ass°a 
of  tke  defendant.  -  icdimhe 

mdictmanL 


m 


IV.  OF  THE  PRIVILEGES  TO  WHICH  A  DEPENDANT, 
IN  AN  INDICTMENT  FOR  TREASON,  IS  ENTITLED, 

1. 

Respublxca  v.  Moldeb,  et  al.  Sept.  T.  1778,  1  Dall.  Penn. 

Rep.  33.  . 

After  full  argument  by  the  counsel  for  the  prisoners,  who  were  ^„f  in*"n  jn 
indicted  for  high  treason,and  the  Attorney  General  in  behalf  of  the  dictment 
commonwealth,  it  was  ruled  by  the  court,  that  every  4)erson  ac-  ^^^  If  cnO* 
cuaed,  or  indicted  of  high  treason,  shall  have  a  copy  of  the  whole  ^^^^  ^^^ 
indictment  (but  not  the  names  of  the  witnesses,)  a  reasonable  before  trial, 
time,  not  less  than  one  day  before  the  trial ;  his  attorney,  coun-  JJa  SUct^^ 
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nMnt,  Md  a  gel  or  agent  requiring  the  sanie,  and  paying  reasonable  feat  th  erc- 
^elof  the  for:  And  shall  also  be  furnished  with  a  copy  of  the  pannel  of  the 
wImS  tJy^  jurors  who  are  to  try  him,  duly  returned  by  the  sheriff,  and  deli- 
hioL  rered  to  him,  or  his  counsel,  a  reasonable  time,  not  less  than 

one  day  before  his  trial. 

2. 

aiMftrea         '^^^  ^'  ^'  ^*  Stewaet,  1795,  2  Dall.  Penn.  Rep.  343,  4. 
•onaUla  The  prisoner  being  brought  to  the  bar,  on  a  charge  of  high 

*   Suwed'ir  *J^c«son,  his  counsel  moved  for  a  postponement  of  the  trial,  in  or- 
teraliitof  der  to  give  an  opportunity  to  procure  the  attendance  of  witnes- 

BMisforn    sesses. 

ishad,  toa       p^  Q^^^    f^g  ^^jy  argument  of  weight  in  support  of  the  pre- 

dieted  for  sent  motion,  is  that  which  relates  to  the  period  of  furnishing  the 
S^Sjriwie  prisoner  with  the  names  of  the  witnesses;  but  it  is,  of  itself,  con- 
poae  of  dusive:  for,  unless  an  opportunity  were  afterwards  given  to  in- 
te^tmiony '  vestigate  the  characters,  and  trace  the  conduct  of  the  witnesses, 
from  the      jt  would  be  nugatorv  and  delusive  to  furnish    the  list  of  their 

countie»in  mi  f  .  .        .  t.  «       • 

which  the  ^names.     The  act  direct^  notice  to  be  given  ;   this  must  be  in- 
witnesses    leaded  for  the  purpose  alluded  to,  and,  for  the   attainment  of 
that  purpose,  time  is,  undoubtedly,  necessary. 

It  must,  therefore,  be  considered  as  a  rule  in  this  case,  and  in 
all  other  cases  of  a  similar  nature,  that  a  reasonable  time  shall  be 
allowed,  after  a  list  of  the  names  of  the  witnesses  is  furnished  to 
the  prisoners,  for  the  purpose  of  bringing  testimony  from  the 
counties  in  which  those  witnesses  live. 
"The  trial  was  accordingly  postponed. 

3. 

The  U.  S.  v.  The  Insurgents  or  Penk'a,  1795, 2  Dall.  Ptnn. 

Rep.  315,  342. 
Aeopyof      Indictments  for  high  treason  having  been  found  asfsinst  the  de- 

the  caption  ^j.-,..  ,.,. 

ofthein  lendants  for  having  been  concerned  in  the  insurrection,  in  the 
wetTw^f"  ^^^^  western  counties  of  Pennsylvania,  their  counsel  suggested 
the  indict  the  following  exception,  "That  a  copy  of  the  caption  of  the  in- 
must  bode  dictments,  as  well  as  a  copy  of  the  indictments  themselves,  had 
Ir^erad  to    not  been  delivered  to  the  respective  prisoners.'' 

PaUersony  J.  With  respect  to  the  objection,  that  a  copy  of 
the  caption  of  the  indictment  has  not  been  furnished  to  the  pris- 
oners, it  may  be  observed,  that,  although  the  practice  of  Penn- 
sjlvania  has  been  different,  yet,  the  caption  and  the  indictment 
seem  naturally  to  form  but  one  instrument;  and  copies  of  both 
should,  therefore,  be  delivered  under  the  provisions  of  the  act  of 
Congress.     There  can  be  little  inconvenience  in  adopting  this 


/ 
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role;  and  it  is  calculated  to  avoid  moch  difficulty  and  contro- 
▼eray. 


V.  OF  THE  EVIDENCE.* 


4. 

April,  1807,  1  Burros  Trial,  13, 14. 
Marshall,  C.  J.      The  second  charge   exhibited   against  the  ^y^^^  '^^ 

.      1  .    ,    ^  .      .      ,        TT    .       t  *^  '     1  of  treason 

prisoner,  IS  high  treason  against  the  United  States,  in  levying  must  be  pro 
■war  against  them.     As  Jthis  is  the  most 'atrocious  offence  which  ^^-tneLes,*^ 
can  be  committed  against  the  political  body,  so  is  it  the  charge  or  by  the 
which  is  most  capable  of  being  employed  as  the  instrument  of  ot  the  party 
those  malignant  and  vindictive   passions  which  may  rage  in  the  ^^^^^ 
bosoms  of  contending  parties  struggling  for  power.     It  is  that, 
of  which  the  people  of  America  have  been   most  jealous,  and  ^ 

therefore,  while  other  crimes  are  unnoticed,  they  have  refused 
to  trust  the  national  legislature  with  the  definition«of  this,  but 
have  themselves  declared  in  their  constitution,  that  "it  shall  con- 
sist only  in  levying  war  against  the  United  States,  or  in  adher- 
ing to  their  enemies,  giving  them  aid,  and  comfort."  This  high 
crime  consists  of  overt  acts,  which  must  be  proved  by  two  wit- 
nesses, or  by  the  confession  of  the  party  in  open  court,  f 

And  if  th« 

Aug.  1807,  2  Burr's  Trial,  444.  -f -^^ 

Marshall^  C.  J.     It  was  said  that  if  the  overt  act  were  not  indictmrnt 

proved  by  two  witnessess,  no  testimony,  in  its  nature,  corrobo-  "^"by^JJ^J 

rative  or  confirmatory,  was  admissible  or  could  be  relevant,  wimesaea, 

From  that  declaration  there  is  certainly  no  departure.  ny,initsna 

lure  corrobo 
«j  rative  or  . 

•^^  coiifirmato 

Respublica  v.  Malin,  Sept.  T.  1778, 1  Dall.  Penn.  Rep.  35.  gfb'ii! '''*'"** 
Indictment  for  high  treason.  After  an 

It  was  ruled  by  the  court,  in  this  case,  that  evidence  might  be  overt  is  pro 

•^  '  °  Ted  to  ha¥d 

*ln  an  indictment  for  treason,  evidence  is  not  admisiible,  that  the  defendant 
joined  in  the  commission  of  a  felony,  for  which,  as  such,  he  was  charged  in  another 
indictment;  U.  States  v.  Mitchell,  2  Dall.  357.  In  an  indictment  for  tieason,  U 
having  been  proved  that  the  defendant  had  enlisted  in  the  enemy's  army,  it  was 
held,  that  evidence  to  show  that  the  jiefendant  had  attempted,  without  success,  to 
prevail  on  another  to  enlist,  was  admissible,  to  show,  quo  ammo,  the  defendant  him- 
self had  joined  the  enomy's  forces;  Respublica  v.  Roberts,  1  Dall.  39. 

I  t^^No  person  shall  be  convicted  of  treason  nnlcFS  on  the  testimony  of  two  wit-  ' 

I  nesses  to  the  overt  act,  or' on  confession  in  open  court."    Const.  Article  III,  sec- 

tions. 
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ml^tiri?  ^^*°  ^^  ^^  ^^®'*  •^*»  committed  in  another  connty,  after  an 
thecounty  OYert  act  was  proTed  to  have  been  committed  in  the  county 
iS?cuiSSt  ^^^^^  ^^^  indictment  was  laid  and  tried, 

18  laid,  eyi 

dcncenqiy  a 

be  given  of 

an  overt  act  _ 

oomraiited   Respublica  V.  Malin,  Sept.  Sess.  1778,  1  Dall.  Pcnn.   Rep. 

in  another  qo 

coaoty.  ?•  *^«*- 

Where  the  Indictment  for  high  treason.  The  prisoner,  mistaking  a  corps 
Sn^dict"  ^^  American  troops  for  British,  went  oyer  to  them.  And  now 
mem  for  the  Attorney  General  offered  evidence  of  words  spoken  by  the 
■on  had  join  defendant,  to  prove  this  mistake,  and  his  real  intention  of  join- 
of  iSiri^    ing  and  adhering  to  the  enemy. 

can  troops,  Bjr  the  Court.  No  evidence  of  words  relative  to  the  mistake 
ihemToife  ^^ ^^^  American  troops,  can  be  admitted^  for  any  adherence  to 
British,  it  them,  though  contrary  to  the  design  of  the  party,  cannot  possi- 
that  no  eyi  bly  come  within  the  idea  of  treason.  But,  as  it  appears,  that 
worfsshow  '^^  prisoner  was  actually  with  the  enemy  at  another  time,  words 
log  his  mis  indicating  his  intention  to  join  them,  are  proper  testimony  to  ez- 

tbat  it^was  P^^'^  ^^^  motives  upon  which  that  intentioa  was  afterwards  car- 
hisrcaiin    ried  into  efifect. 

tention  tu 
join  theene 
my,  could 

ted!'^"'^'  VI.  PUNISHMENT  OF. 

Punish  1"^^  punishment  of  high  treason  by  the  common  law,  as  stated 

high  ufa  ^^  Mr..  Justice  Blackstone,  (4  Black.  Com.'  92,)  is  as  follows: 
■on,  both  at  !•  That  the  offender  be  drawn  to  the  gallows,  and  not  be  car- 
lawand  by  ^'^^  ^^  walk,  though  usually  (by  connivance  at  length  ripened 
*heact  of  into  law,)  a  sledge  or  hurdle  is  allowed,  to  preserve  the  offender 
^^'  from  the  extreme  torment  of  being  dragged  on  the  ground  or 
pavement. 

2.  That  he  be  hanged  by  the  neck,  and  cut  down  alive. 

2,  That  his  entrails  be  taken  out  and  burned,  while  he  is  yet 
^live. 

4.  That  his  head  be  cut  off. 

5.  That  his  body  be  divided  into  four  parts. 

6.  That  his  head  and  quarters  be   at  the    King^s   disposal. 
These  refinements  in  cruelty  (which  if  now  practised, would  be 

disgraceful  to  the  character  of  the  age)  were,  in  former  tiroes, 
literally  and  studiously  executed;  and  indicate  at  once  a  savage 
and  ferocious  spirit,  and  a  degrading  subserviency  to  royal  re* 
sentments,  real  or  supposed.  It  was  wise  to  place  the  punish- 
ment solely  in  the  discretion  of  Congress  ;  and  the  punishment 
has  been' since  declared  to  be  simple  death  by  hanging;  thus  in- 
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flictiDg  death  in  a  manner  becorning  the  humanity  of  a  civilized 
society.  Act  of  30th  April,  1790,  c.  36."  3  Story's  Com:  on 
the  Conatitmion,  170. 

The  power  of  punishing  the  crime  of  treason  against  the  Uni- 
ted States  is  exclusiye  in  Congress;  and  the  trial  of  the  offence 
belongs  exclusively  to  the  tribunals  appointed  by  them.  A  state 
cannot  take  cognizance,  or  punish  the  offence  ;  whatever  it  may 
do  in  relation  to  the  offence  of  treason,  committed  exclusively 
against  itself,  if  indeed  any  case  can,  under  the  constitution,  ex- 
ist, which  is  not  at  the  same  time  treason  against  the  United 
States.     Ibid.  173. 
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I.  WHEN  THE  ACTION  MUST  BE  TRESPASS  AND 

'  WHEN  CASE. 

[It  is  not  necessary  in  this  place  to  show  "when  the  action 
must  be  trespass  and  when  case]  because  this  has  been  already 
done  under  the  titles,  "  Action,"  vol.  1,  p.  182,  and  **Case,  Ac- 
tion on,''  vol.  2,  p.  665  to  582.] 

Watson  v.  Watson  and  another,  June  T.  1832,  9  Conn.  Rep 

141.  148. 
Trespass         p^  Qur.     Hosmzr^  C.  J.     Chitty,  in  his  treatise  on  pleading, 
for  a  mail    p*  187,  truly  States,  that  vrhene  ver  an  injury  to  a  person  is  effect- 
cff^led'^^"^  ed,  by  regular  process   of  a  court  of  competent  jurisdiction, 
through  the  though  maliciousIy  adopted,  case  is  the  proper  remedy,  and  tres- 
legarpro^    pass  is  not  Sustainable  ;  as  for  example,  for  a  malicious  arrest, 
cess,  by  a    or  a  malicious  prosecution.     Again,  he  says,  (p.  188,)  no  per- 
that  process  son  who  acts  upon  a  regular *writ  or  warrant,  can  be  liable  to  the 
remedkrbe  ^^^^^^  ^^  trespass,  however  maliciouc>  his  conduct ;  but  case  for 
ing  an  ac     the  malicious  motive  and  proceeding,  is  the  only  form  of  action. 
case.      *  These  principles  are  supported  by  numerous  cases;  Belk  v. Broad- 
bent,  etux.  3  T.  R.  185;  Root  v.  Cooper,  etal,  1  T.  Rep.  536, 
cited  S.  C.   leported,  3  Esp.  Rep.  135 ;  Ratcliffe  t«  Burton,  3 
Bos.  &  Pull.  223;  Stonehouse  y.  Elliot,  6  T.  R.  316;  3  SUrk. 
Ev.  1446,  and  cases  cited,  ib.     The  same  point  was  determined, 
in  a  similar  manner,  by  this  court,   in  Luddington  v.   Peck,  2 
Conn.  Rep.  700. 


An  action 


II.  OF  THE  PARTIES  TO  THE  ACTION. 

1. 

Boynton  v.  WiLLARD,Oct.  T.  1830.  10  Pick.  Mass.  Rep.  166. 

of  uMpass       '^^^^  ^^'^^  ^^  action  of  trespass  de  bonis  asportatisj  for  taking 
do  bonis  as  and  carrying  away  two  tons  of  hay. 
nghSy^ "       Verdict  and  judgment  for  the  plaintiff. 

brought  in  The  following  was  one  of  the  exceptions  filed  by  the  defcnd- 
thcperson  ant: — Because  the  action  was  allowed  to  proceed  in  the  name  of 
th^  bwner  ^^y^^o^^j  allhough  there  was  evidence  tending  to  prove  that  he 
ofthcgKwds  never  authorized  it,  and  had  no  interest  in  it,  and  that  he  had 
of  the  tres   ^^^^  ^^®  ^^y  to  One  Brooks,  who  instituted  the  suit. 

haTc  sold  as  we  understand  them,  that  this  action  was  rightly  brought  in 
Ihe  w^iiJr  the  name  of  the  plaii^tiff.     It  is  not  denied,  that  at  the  time  of 

was  com 
menccd. 
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the  supposed  trespass,  the  property  of  tbe  hay  in  question,  was 
in  the  plaintiff.  It  was  attached  by  the  defendant  as  his  proper- 
ty, and  if  the  taking  was  tortious,  the  right  of  action  vested  in 
him,  and  was  not  by  law  assignable.  The  subsequent  sale-migbt 
amount  to  an  equitable  assignment,  and  authorise  the  vendee  to 
maintain  the  action  in  the  plaintiff's  name.  And  if  it  were  not 
80,  it  was  too  late  to  question  his  authority  after  plea  pleaded* 
If  the  plaintiff  did  not  authorise  the  suit,  the  objection  should 
have  been  made  at  the  first  term. 

It  has  been  argued,  that  a  recovery  in  this  action  would  be  no 
bar  to  a. future  action,  in  the  name  of  tbe  vendee;  that  he  might 
demand  the  property  of  the  sheriff  and  maintain  trover.  This 
might  be  so,  perhaps,  if  this  action  were  prosecuted  for  the 
use  of  the  present  plaintiff;  but  it  is  alleged  in  the  exceptions,  that 
the  action  was  commenced  by  the  vendee,  and  is  prosecuted  for 
his  benefit;  and  if  so,  the  argument  clearly  fails* 

3. 

D*  T.  Murray,  akd  Mary  Murray  v.  Webster,  May  T. 

1831,  BN.H:  Rep,  391. 
Trespass  for  breaking  and  entering  the  house  of  the  plain-  }^^^  who 

..|^  hiisagood 

tltiS.  cause  of  ac 

Per  Car.     Bichardsm.  C.  J.     If  Mary  Murray  had  ally  title  1^^°'J°»"  "» 

,  •'  .       .      "  trespass 

to  the  land,,  as  a  tenant  in  common,  she  may  maintain  trespass  quare  clau 
quare  domum  fregitj  for  pulling  down  the-house;  Coke  Lit.  200;  ^uitl^l*'' 
8  B.  &  a  267,  Cubit  v.  Porter;  7  Cow,  Rep,  229.  who  has  no 

But  whatever  cause  of  action  she  may  have  had,  it  is  a  fatal  Sinfthe*^^ 
objection  to  a  fecovety  in  this  case,  that  she  has  joined  in  the  ^^  cannot 
action  with  another  who  had  no  cause  of  action;  1  Chit.  PL  54;  ed. 
3  Pick.  234,   Grozier  v.   Alwood;  7  J.  B^  Moore,  29,   Steel  v. 
Western. 

« 

a. 

BrothersOk,  et  al.  v.  Hodges,  and  an6ther,  May  T.  iSlO, 

6  Johns  N.  Y.  Rep.  108. 

Trespass  quare  cUmsum  fregit.  •  ^  Where 

At  the  trial,  it  appeared,  that  one  K,  was  tenant  in  coninaon  vera?  ten  ^*^ 

with  the  plaintiffs,  of  the  land  on  which  the  trespass  was  proved  ante  in  com 

to  have  been  committed ;  and  was  not  joined  in  the  action.     On  do  not  join 

this  ground  the  defendant's  counsel  objected  to  the  plaintiff's  re-*"*^*^^*>*^ 

®  ♦  J  *  quare  clau 

CO  very.  Bumfregit, 

Per  Cur.    Though  all  the  tenants  in  common  do  not  join  in^^^^^^^jj 
the  action  of  trespass  quare  cldusum  fregit^  the  defendants  can- i&i^e  ndvan 

not  take  advantage  of  the  omission,  at  the  trial,  or  in  any  other  Ihrtriar'^^ 
Vol.  VIII.  23 
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bjit^wiist^    way  than  by  pleading  in  abatement.     This  is  the  rule  in  tctions 
fuicmeni.  of  torts,    (1  Saund.  281,  note,  g.  h.)  where  the  aulhorities  are 
all  collected. 


III.  WHEN  IT  LIES. 
(A)  For  injuries  to  tbe  pebson.  . 
„   ^  Hurst  v.  Carlilse,  Sept.  T.  1831,  3  Penn.  Rep.  176, 

7or  battery  , 

wounding  Per  Cur.  Rogersj  J.  For  battery,  wounding,  or  mayhem,  of 
or foJln^'it'  for  an  attempt  to  commit  any  of  these,  (which  in  law  is  termed, 
icmpt  to      an  assaulL)  the  injured  party  may  have  a  remedy  in  damages,  by 

commit  any  '/  .      T    ^k        -i^  r  *i.        *  o     '  ^ 

ofihem, the  action  of  trespass;  Arch,  25.  Jiiven  for  a  threat,  or  menace,  to 
Tm'^J'^^"  commit  any  of  these  inj  aries;  Rey.  104;  2  Roll.  545;  Nos.  25,41; 
have  a  pern  or  to  pull  a  man's  house  down,  Rey.  108,  or  the  like.  If  any 
^p5^g^^J[.  injury  arise  to  the  party  from  such  threat  or  menace,  the  remedy- 
by  action  of  it  seems,  is  also  by  actioi\  of  trespass  ;  Vide  Com.  Dig.  Battery> 
D.  and  the  authorities  there  cited. 


(B)  For  injuries  to  personal  property* 

J. 

Woodruff  v.  HALSEy,Sept.  T.  1829,  8  Pick.  Mass.  Rep.  33&, 
S.  P.  Walcott  v.  Pomeroy,  et  al.  2ib.  122;  Aikin 
ads.  Buck  and  others,  1  Wend.  N.Y.  Rep. 466;  North 
T.  Turner,  9  Serg.  &  Rawl.  Rep.  244;  Root  v.  Chand- 
ler, j>o^/,  p«  179. 

maAr'br*         ^^  ^^^'     -^^''^^^j  ^'  •^*     ^^    regard  to   personal  property  or 

maintained  chattels,  the  law  is  that  trespass  may  be  maintained  by  one  whof 

hds*theacru  has  the  actual  or  constructive  possession.     Constructive  posses- 

alor  cof)      gjQj^  jg  ^'hece  the  general  owner,  although  the  chattel  is  in  the 

possession    actnal  possession  of  another,  has  the  right  to  reclaim  it  immedi- 

propeiTy.     ^^^^y>  ^^®  person    in    possession    not  being  entitled  to  retain  it 

ag'ainst  his  will.     A  strong  case  to  illustrate  this  position,  is  put 

in  Bac.  Abr.  Trespass^C.  2.     If  the  owner  of  a  chattel  which  is 

in  York,  gives  it  to  J.  S.,  who  is  in  London,  and  it  is  taken  or 

injured  by  a  stranger,  J,  S,  may  maintain  trespass.* 

♦But the  porty  must  have  pogscssion  either  in  fact  or  in  law;  Smith  v.  MilU,  t 
T.  R.  475;  Walter  v.  Rumball,  4  Mod.  Rep.  39^2.  A  mere  bailee  may  sustain  tho 
action;  Fowler  v.  Down,  1  B.&  P.  45.  And  the  actual  right  of  possession  of  per- 
sonal  chattels  is  sufficient;  Williams  v.  Saunders;  8  T.  Rep.  72.  £veu.  without  tbe 
Conseiit  of  the  owner;  Churchward  ▼.  Studdy,  14  East  Hep.  249. 
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2. 

Bbainard  and  Newton  v.  Burton,  and  Withty,  Jan.  T. 
1833,  5  Vt.  Rep.  97.  S,  P.  Bdlklet  v,  Dolbeare,  7 
Conti.  Rep.  235. 

Baylies^  J.     The    plaintiffs  have  brought  their  action  of  tres-  ^^^^^^^^ 
pass  against  the  defendants  for  taking  thirty  bushels  of  ears  of  qualified 
corn,  which  the  plaintiffs  allege  was  their  property  and  in  their  Sic^hiuteL 
possession  when  taken. 

The  plaintiffs  to  maintain  their  action,  were  bound  to  show, 
that  at  the  time  when  the  injury  was  done,  they  had  either  the 
actual  or  constructive  possession  of  the  ears  o{  corn  ;  and  had 
also  either  a  general  or  qualified  property  in  the  same ;  1  T.  R. 
480 ;  4  T.  R.  490, 

It  is  established  law,  that  theperson  who  has  the  general  pro- 
perty in  a  personal  chattel,  may  maintain  trespass  for  the  taking  • 
of  it  by,  a  stranger,  although  he  never  had  the  possession  in  fact; 
for  a  general  property  in  a  personal  thattel,  draws  to  it  a  pos- 
session in  law*;  Bro.  Abr.  tit.  Trespass,  pi.  303,341;  Latch.  214; 
2  Bulst.  268;  Bac.  Abr.  Trespass,  C.  2,  3  Stark.  Ev.  1639,  per 
Hosmer,  C.  J.  delivering  the  opinion  of  the  court  in  Buckley  v. 
Dolbeare,  7  Conn.  Rep.  235. 

3. 

Root  v.  Chandler,  Jan.  T.  1833,    10  Wend.  N.  Y,  Rep.  110. 
S.  P.  Williams  v.  Lewis,  3  Day's  Rep.  498;  Bird  v. 
Clark,  ib.  272. 
Trespass,  de  bonis  aspor fails.  So  thai »« 

r«ii'-«.i  '        ^  t  Tfc-rM        r*ii        1  owner  may 

The  plaintiff  lent  a  pair  of  horses  to  R.   &  G.     The   horses  mnimain 
were  lent  at  Buffalo',  and  the  borrowers  had  permission  from  the  [^0^^^;^^ 
plaintiff  to  proceed  east  as  far  as  Clarence,  in  the  county  of  Erie,  of  property 
but  were  requested  not  to  go  any  further.     G.  proceeded,  how-^jaudsofa 
ever,  to  Batavia,  in  the  county  of  Gennesee,  where  the  horses  pe/aon  to 

whom  it 

were  taken  from  his  possession  by  a  constable,  on  an  execution  was  lent, 
against  R.  The  defendant  had  no  agency  in  the  first  taking  of 
the  property,  but  it  was  detained  under  the  direction  of  the  de- 
fendant and  others.  The  defendant  moved  for  a  nonsuit,  on  the 
ground,  that  the  plaintiff,  at  the  time  of  the  taking  of  the  horses, 
had  not  such  possession  as  entitled  him  to  maintain  trespass. 

The  motion  for  a  nonsuit  was  denied. 

Per  Cur,  Savage^  C,  J.  The  plaintiff  had  the  general  prop- 
erty in  the  horses ;  he  lent  them  to  R.  to  go  to  Clarence,  but  no 
farther;  he  had  a  right  to  reduce  the  property  to  his  actual  pos- 
session whenever  he  pleased,  he  was,  therefore,  constructively 
in  possession,  and  the  action  on  that  ground,  is  well  sustained. 
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4. 

.  Woodruff  v.  Halsey,  et  al.  Sept.  1829,  8  Pick.  Mags.  Rep. 

p.  333, 
^eToP^T        Trespass  quare  clausum  fregUj  for  pulling  down  a  blacksmith's 
sonalprop    shop  belonging  to  the  plaintiff. 

gagLd^SiU  The  shop  stood  on  the  land  of  one  C.,  having  been  built  there 
c"'^''^!'*'^'  under  a  lease  from  him.  The  brother  of  the  defendant,  Halsey, 
taintres  on  April  8,  1825,  being  then  owner  of  the  shop,  and  Emeline, 
gaSsta  ^'*  ^'f^'  mortgaged  to  the  plaintiff  a  small  lot  of  land  oppo- 
stranger,  site  to  the  shop,  and  also  by  the  same  deed,  mortgaged  the  shop 
from^thr"  *^  *^®  plaintiff,  to  secure  a  note  for  $169,  payable  in  two  years 
possession  from  that  date.  The  shop  was  pulled  down  before  the  expira- 
^agor,ai  tion  of  the  two  years,  and  there  was  no  evidence  of  any  entry  m- 
ucsSs'bc  ^^  ^*  ^y  ^^^  Plaintiff,  before  it  was  pulled  down, 
committed  It  was  Contended  for  the  defendants,  that  the  plaintiff  not  be«- 
debTbe  °  ^°S  ^^  possession^  could  not  maintain  trespass;  and  that  the 
cornea duf.  mortgagor  was  the  only  person  who  could  maintain  trespass 
while  in  possession. 

Per  Cur.  Parker^  C  /.  The  blacksmith's  shop,  the  subject 
of  this  suit,  was  mortgaged  to  the  plaintiff  to* secure  the  pay- 
ment of  a  debt  in  two  years.  We  presume  this  mortgage  to  be 
valid  against  Henry  S.  Halsey,  the  mortgagor.  The  plaintiff,  as 
mortgagee,  it  is  very  clear,  had  a  right  to  an  action  of  trespass 
for  destroying  it. 

Wall  and  Wall  v.  Osbobng,  May  T.  1834,  12  Wend.  N.  Y. 

Rep.  39,  40. 
Any  unlaw      Per  Cur.     Sovoge^  C.  J.     The  principle  has  been  frequently 
enceover     Tccognized  in  this  court,  that  any  unlawful  interference  with,  or 
Another's     assertions  of  control  over  the  property  of  another,  is  sufficient 
aUrcspa^.i  to  subject  the  party  to  an  action  of  trespass  or  trover;  8  Wend. 

613;  7  Cow.  735.     See  also  10  Mass.  Rep.  125« 

6. 

WiNTRiNGHAM  V.  Lafoy,  Oct.  T.  l827,  T  Cowen's  N,  Y.  Rep. 
Even  the'  p.  735,  738. 

manua?  i!?       Trespass  d'e  bonis  asportaiis, 

icrfcrcncc,  Per  Cur.  Savage^  C.  J.  Was  there  any  evidence  of  a  tres- 
cisinganau  pass?  If  a  sheriff  takes  the  goods  of  a  stranger,  he  is  liable  in 
iUndefi^^'  this  action.  It  is  contended,  however,  that,  admitting  the  goods 
anceorcx  to  belong  to  the  plaintiff,  the  defendant  did  no  tortious  act.  Ev- 
Uie'owijcr.   ^^J  unlawful  interference  by  one  person  with  the  ''property  or 
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person  of  another,  is  a  trespass.  The  defendant,  in  the  court  be- 
low, undertook  to  control  the  property  levied  on.  He  took  it 
into  his  possession,  though  there  was  no  manual  seizing  of  it. 
He  was  about  to  take  it  away,  and  would  have  done  i o^  but  for 
the  security  given  to  him  that  it  should  be  forthcoming  upon  the 
execution.  He  exercised  dominion  over  it.  This  was  enough 
to  constitute  him  a  trespasser,  he  having  no  authority.  Trover 
lies  against  a  defendant  who  undertakes  to  control  property,  in 
defiance  or  exclusion  of  the  owner.  (5  Cow.  325,  6,  and  the 
cases  there  cited. 

The  same  doctrine  is  applicable  in  trespass,  as  in  trover, 
where  the  conversion  is  the  tortious  intermeddling  with  the 
goods  of  another. 


(C)  For  injuries  to  real  property. 

1. 

Stutvesant  v.  Tompkiks  and  Dunham,  Jan.  T.  1812, 9  Johns. 
N.  Y.  Rep.  61.  S.  P.  M'MilbAn  v.  Haflet,  2  N.  Ca. 
Law  Repos.  89;  Taylor  v.  Townbend,  SMass.  Rep.416; 
Shock  v.  Munoorf,  2  Browne's  Rep.  106  ;  Bseos  v. 
Thompson^  Ohio  Cond.  Rep.  266;  Aodleman  v.  Way, 
4  Yeate's  Rep.  218;  Cook  v.  Thornton,  6  Rand.  Va. 
Rep.  8, 

Trespass  quar^  clausumf regit.  ^  ^^ 

Per  Cur.    The  plaintiffs  below  were  not  entitled  to  an  action  actuat  and 

of  trespass.     The  party  must  have  actual  and  lawful  possession  |i^]||[j|^^ 

of  real  property,  to  enable  him  to   maintain  trespass,  and  the  nal  proper 

plaintiffs  below  had  no  such  possession.*    .  Ii^  tomaiq 

taifitrea 

2.  ^**' 

Van  Rensselaer  v.  Radgliff,  Oct.  T.  1833,  10  Wend.  N.  Y. 

Rep.  639. 

Trespass  for  entering  the   plaintiff's  close,  and  cutting  andButhald, 

.•     1  that  a  party 

carrying  away  timber.  haTin«5tli 

It  was  contended  for  the  defendant,  that  the  plaintiff  was  npt  tolaDdt,al 

tllOUCS  DOi 

entitled  to  recover,  not  having  shown  himself  in  the  actual  pos-  inihaaoiiiai 
session  of  the  locus  in  quo^  .  JJJJJJf*®"* 

'^Confltructivo  poBsouion  is  tufficient  to  maintain  trespass  quare  ciauntm  /regit* 
M^illan  ▼.  Hafley,  2  N.  Ca.  Law  Rapos.  89. 

Per  Lord  Kenjon«  To  support  trespass,  tbo  actual  right  of  possession  ii  suffi- 
cient, without  having  actually  had  possession  ;  Williams  v.  Sanders,  8  T.  R.  72. 
And  seo  Churchward  t.  Btuddy,  14  £ft8t,249i  Evert  ▼.  Brown,  5  Biof.  7. 
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may  mail  Per  Cur.  Savage,  C.J.  Th€  possession  of  the  plaintiff  was 
pan  a  Sufficient  against  a  stranger;  he  showed  title  to  lands  which  were 
ShorMiin '^^^  in  the  actual  possession  of  any  other;  he  was  therefore  in 
Ui«  actual    possession,  as  in  such  cases  the  possession  follows  the  title.* 

posaeaston 

of  Uia  prem  ^ 

iaaa.  «^* 

% 

r 

Kennedy  v.  Wheatly,  April  T.  1826,  2  Hayw.  N.  Ca.  Rep. 

p.  402. 
SoinNorih      Per  CSir.     Taylor^  /.     This  is  an  action  of  trespass,  for  break- 
tba  owner    ^^Z  ^^^  plaintiff's  close,  entering  upon  his  lands,  &c.  and  the  de- 
of  wild        fendant's  counsel,  relying  upon  the  English  law,  insists  that  an 
brini^trea    actual  possession  in  the  plaintiff,  at  the  time  of  the  trespass  com- 
JJ*^  „°|  jq  mitted,  is  necessary  to  be  proved,  to  support  the   action.     In 
tkaaeiaal     England,  all  their  lands  are  occupied,  and  a  trespass  cannot  be 
'  committed  but  upon  the  possession  of  some  one,  and  it  must  be 
proved  who  was  the  actual  occupant,  for  the  purpose  of  ascer- 
taining the  person  who  is  entitled  to  the  action.     Here  a  great 
part  of  our  lands  are  not  occupied  by  any  actual  possession;  and 
if  we  were  to  require  the  same  proof  that  is  required  by  the  Eng- 
lish law,  we  should  exp'sse  the  unoccupied  lands  of  every  person 
to  be  trespassed  upon,  and  the  timber  to  be  cut  down  and  de- 
stroyed to  whatever  extent  those  who  were  in  the  neighborhood 
thought  proper,  and  the  owner  could  havei  no  remedy. 

4. 

Toby  v.  Read,  June  T.   1832,  9  Conn   Rep.  216,  223. 
_  Trespass  for  an  ejatry  of  the  defendant  on  the  plaintiff *s  land 

The  action         j  ^   ,  .  ,  •  i       *  'i         /  i 

of  trespass   and  taking  and  carrying  away  several  articles  of  personal   pro- 

baing  found  pprjy 

aion,  and  Per  Cur.  Hosmer^  C  J.  It  is  an  established  principle  of 
titte  TntJe  ^^w,  that  the  action  of  trespass  is  founded  on  possession  only, 
|)lainuir,      qj^j  ^ot  on  title.     An  injury  to  the  plaintiff's  possession  is  the 

VlthOUtpOS       .  ...  ,    ./.     1  ....  11        r  1  '         ^ 

aeaaion,  gist  of  bis  action;  and  if  this  indispensable  tact  does  not  appear, 
;j^*^^f%^*'lhe  suit  cannot  be  sustained;  1  Chit.  Plead.  175;  Arch.  Pr.  216; 
an  absolute  Lambert  V.  Stroother,  Willes,  218,  221;  Catteries  v.  Cowper,  4 
o?a°mort'  Taunt.  547;  Dyson,  etal  v.  Collick,  5  Barn.  &  Aid.  601;  Ricker 
^ffi  •"*"  etal.  V.  Kelly,  et  d.  1  Greenl.  117;  Duke  of  Newcastle,  etal.  v. 
aSsiSSri  Clark,  et  al.  8  Taunt.  602;  S.  C.  2  Moore,  666;  Graham  v.  Peat, 
«uch  action.  ^  £j*g^  244.     Hence,  a  lessee  cannot  support  this  action  before 

entry;  (1  Ld.  Raym.  367;)  nor  an  heir  at  law  against  an  abtator; 

(Com.  Dig.  tit.  Trespass,  b,  3;)  nor  can  a  bargainee,  although 

*  Graham  y.  Peat,  1  East,  244;  Catlcris  v.  Copper,  4  Taun,  517;  Carjr  r.  Halt, 
8tra.  1^38;  Harrison  y.  Parker,  6  Kast,  154. 


ll —  J^  ^  * 


■  »j    w^^w^r* 


^m 


^^^ 


■5TI 


TRESPASS.— W^Acn  t^  lits.  183 

the  statute  of  uses  transfers  the  possession;  (Cora.  Dig.  tit.  Tres- 
pass, b.  3;  Berry  v.  Bowes,  1  Vent.  361 ) ,  The  proof  of  title  docs 
not  dispense  with  the  proof  of  possession.  It  is  for  this  conclu- 
sive reason,  that  the  action  of  trespass  is  adapted  and  intended  to 
give  the  possessor  a  remedy  for  an  injury  committed.  Whether 
the  plaintiff's  title  is  derived  from  an  absolute  bill  of  sale,  or  one 
on  condition  subsequent,  as  a  mortgage  is,  there  exists  no  differ- 
ence. Possession,  in  both  cases^  is  equally  indispensable;  and 
for  the  same  reason. 

5. 

Conner  v.  The  Preset  and  Trustees  of  New  Ai-bany,  Nor. 

T.  1820,  1  Blackf.  Ind.  Rep.  88. 
Error  to  the  Circuit  Court.  The  qualifl 

Per  Cut,     Holman^  J,     We  learn  from  the  record  in  this  case,  sion  which, 
that  the   president  and  trustees  of  New  Albany  commenced  an  pJI^JUd^nJ*** 
action  of  trespass  in  the  Circuit  Court  against  Conner;  in  which  nndirusteet 
issue  was  joined  on  the  plea  of  not  guilty,  and  a  verdict  and  judg-  porated 
ment  were   rendered  for   the  plaintiffs.     The  only  evidence  of  fown^aTe 
trespass  was  that  of  digging   up  the  sou,  so  as  to  form  a  road  imotsuifi 
across  one  of  the  streets   in  said  town.     On  this  evidence^  ^^^  bic'thMf"* 
Circuit  Court  instructed  the  jury,  that  the  president  and  trus^tees  foranymju 
of  the  town  of  New  Albany  had  a  right  to  maintain  the  action  by  Jo  mainuitn 
virtue  of  the  qualified  possession,  which,  by  law,  they  had  in  the  *"  action  of 
streets  of  the  town.  "  To  which  opinion  of  the  court,  Conner  ex-qaareclau 
cepted;  and  which  opinion  is  the  only  error  complained  of  in  the  •""* ^'^'** 
case.     A  slight  attention  to  the  nature  of  a  public  street,  and  an 
examination  of  the  powers  of  a  town  corporate,  will  enable  us 
to  determine  this  question.     A  street  in  a  town  is  a  public  high- 
way.    It  is  a  subject  of  common  use  and  not  of  exclusive  pos- 
session; an  incorporeal  hereditament,  in  which  all  persons  pos- 
sess equal  right,  the  right  of  passing  over  it;  and  is,1n  its  nature^ 
incapable  of  being  reduced  into  possession.     But  it  is  a  subject 
of  government;  and  the  government  of  it  is^by  the  act  regulating" 
the  incorporation  of  towns,  placed  in  the  hands  of  the  corpora- 
tion.    They  have  the  power  to  keep  it  in  repair,  to  remove  nui- 
sances, &c.;  but  this  power  is  no  more  than  a  supervisor  pos- 
sesses over  a  common  highway,  and  is  certainly  of  a  very  diflfer- 
ent  nature  from  a  possession,  either  absolute  or  qualified.     Con- 
sequently, no  possessory  right  exists  in  the  corporation,  by  whichr 
,   the   action  can  be  supported.      See   Conner  v.  The  Pres't  and 
Trustees  of  New  Albany,  ibid.  43.     Works  of  use  or  ornament^ 
erected  in  the  streets  by  the  corporation,  are  of  a  different  na- 
turc;  and  depend  on  different  principles;  end  consequently,  pre- 
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-sent  no  argament  which  can  effect  this  case.    It  follows,  of 
course,  that  the  opinion  of  the  Circuit  Court  ia  incorrect. 


6. 


Wilder  t.  Paihe,  1824,  Ohio  Cond.  Rep.  118.    S«  C.  1  Ham. 

Rep.  107. 

A  parly  in       Trespass  quare  clausumf regit, 

ofkmTun        '^^  defendant  made  a  parol  contract  with  one  S.,  that  he,  S., 

derm  parol  should  clear  and  fence  a  certain  lot  of  firround,  in  consideration 

contract  . 

may  main  of  which,  he  should  be  permitted  to  raise  on  the  premises,  a  crop 
panaglSnst  ^^  ^^i^^*  ^-9  i°  pursuance  of  the  contract,  took  possessipn  of 
theowmr.  the  lot,  cleared  and  fenced  it,  and  raised  his  crop;  but  before  it 
was  gathered,  he  sold  it  to  the  plaintiff,  for  a  valuable  consider- 
ation, and  authorised  him  to  gather  and  remove  it.  Notice  of 
this  sale  was  given  to  Paine,  who  afterwards  went  on  the  prem- 
ises, gathered  the  corn,  removed  it,  and  converted  it  to  his  own 
use,  for  which  this  action  was  brought. 

Per  Cut.  We  do  not  consider  it^ necessary ,-however,  to  main- 
.  tain  this  action,  that  the  plaintiff  should  have  the  full  and  ex* 
elusive  possesion  of  the  premises.  A  possessory  right,  under 
an  agreement,  is  sufficient.  In  this  case,  S.  had  the  entire  and 
exclusive  possession  of  the  lot,  delivered  to  him  under  his  con- 
tract with  Paine;  and  Wilber,  by  his  agreement  with  S.,  succeed- 
ed to  that  possession.  Paine,  therefore,  had  no  right  to  enter, 
till  the  expiration  of  the  term,  which  was  to  continue  till  the 
crop  was  gathered  and  removed. 

7. 

GiDKEY  V.  Eahl,  May  T.  1834.  12  Wend.  N.  Y.  Rep.  98. 

Vor  an-ap       Gidney  sued  Earl  in  a  justice's  court,  in  an  action  of  trespass, 

propriation  for  digging  up  and  removing  the  soil  from  a  highway,  passing 

a  road,  ties  through  the   land  of  the  plaintiff.     It  was  admitted,  that  the 

ffieo>«mer^  plaintiff  owned  and  occupied  the  land  opposite  to  which  the  soil 

of  the  land  was  taken,  on  both  sides  of  the  road,  except  a  burying  ground 

whi!^  the   ^^  ^^^  south  side  of  the  road.     The  soil   was  taken   from  the 

roa4paB8ea.  north  side  of  the  road  and  deposited  in  the  defendant's  garden. 

It  was  objected  by  the  defendant,  that  the  fact  of  the  plaintiff 

owning  the  lands  opposite  the  highway,  did  not  prove  title  in 

him  to  the  highway^   nor   possession,  so  as  to  enable  him   to 

maintain  trespass  against  the  defendant^      This  objection  was 

sustained  by  the  justice,  who  rendered  judgment  against   the 

plaintiff. 

Per  Cur.    J^Telson^  J.    The  person  in  possession  of  the  farm 
or  lot  through  which  the  highway  passes,  is,  in  contemplation  of 
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law,  i0  pQ8«e6$ion  of  the  bigbway,  8ub|ect  to  the  public  ease» 
ment;  for,  being  in  possession  of  tbc  lot,  be  is,  prima  faeie^  in 
possession.of  every  parcel  of  it,  Tbis  principle  is  recognized  by 
the  court,  in  Cortelyan  v.  Van  Brunt,  2  Johns.  Rep.  363,  where 
it  is  said,  the  general  rule  here  is,  that  the  fee  of  the  highway 
belongs  to  the  owner  of  the  adjoining  ground,  and  that  the  sov- 
ereign has  only  a  right  of  passage.  It  is  but  a  servitude  or  ease- 
ment, and  trespass  will  lie  for  any  exclusive  appropriation  of  the 
soil.     Judgment  reversed. 

Bearpsle£  v.  FaEVCH,  June  T.  1828, 7  Conn.  Rep.  186.^ 
This  was  an  action  of  trespass  qnuure  dausuni  fregii^  alleging 
the  throwing  down  and  the  removing  of  the  plaintiff's  posts  and  in^^mrf^ 
bars.     The  defendant  justified,  on  the  ground  that  the  locus  in  ff)6trws 

•  ■•..,  t,         ,  -  11  lions  rfoni 

quo  was  a  public   highway,  and  that  the  posts  and  bars  were  a  highway, 

across  and  upon  such  highway.  w^uime 

The  plaintiff  claimed  to  have   proved,  that  in  removing  said  cessaniyda 
bars,  the  defendant  conducted  unreasonably,  and  unnecessarily  property  of 
destroyed  the  property  of  the  plaintiff,  and  thereupon  contended  ff'y!^?':^^ 
^hat,  although  there  was  a  highway,  yet,  if  in  removing  the  ob-  uespam 
structions  thereon,  the  defendant  had  wantonly  and  unnecessa- 
rily destroyed  the  property  of  the  plaintiff,  he  must  be  found 
guilty;  and  prayed  the  judge  So  to  instruct  the  jury.     But  the 
judge  omitted  to  instruct  the  jury  on  that  point. 

Per  Cur.  Hosmery  C  J.  The  omission  of  the  court  to  instruct 
the  jury,  that  the  wanton  an  unnecessary  destruction  of  the  posts 
and  bars,  by  the  defendant,  in  removing  them,  was  a  trespass, 
was  an  unquestionable  error.  If  the  plaintiff  had  erected  posts 
and  rails  across  a  highway,  or  on  the  defendant's  land,  the  de* 
fendant  might  legally  remove  them,  doing  no  unnseessary  dam- 
age; but  the  law  admits  of  no  wanton  spoil  or  waste,  even  ia 
such  cases.  It  is  sufficient,  that  a  person  may  put  out  of  the  way 
all  impediments  to  the  enjoyment  of  his  rights,  without  inflicting 
unnecessary  injury  on  the  rights  of  others.  Welch  v«  Nash,  8 
East,  394;  Vid.  2  Phill.  Ev.  138. 

9. 

Prewitt  v.  Clayton,  Spring  T.  1827.  5  Monfoe^s  Ky.  Rep.  6. 
-     Per  Cur.    Bibb.  C.  J.    A  personal  bodily  entry  upon  the  land,  A  t««pAi« 
is  not  necessary  to   constitute  a  trespass  qvure  clausum  freg^,  may  be  txm 
One  who  stands  upon  his  own  land,  and   with  force  and  arms,  "^J^^JJJ^ 
by  throwing  stones  and  clubs,  breaks  his  neighbor's  house,  is  arbo£^n 
guilty  of  trespass  quart  dausum  /regit.*  SuSSH 

*  EDtering  a  dwelling  boose  of  aoothor,  wtthottt  a  Ucense,  10  atresptM;  Adams 

Vol.  VIII.  24 
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(D)    Foa    ACTS  COMMITTED  ONDER  COLOa  OF  LE€AL  PaoeEED- 

INGS.* 
1. 

Savacool  r.  HouoHTOir»  July  T.  1830,  5  Wend.   N.  Y.  Rep. 

180,  18L 

t!w  andTffi      ^^^  ^^^*     Marq/y  J.     The  following   propositions^  I  am  dis- 
ceranre  pro  posed  to   beliere,  will  be  found  to  be  well  sustained  by  reason 

ofprocessH        That  where  an  inferior  court  has  not  jurisdiction  of  the  sub* 
eoasidered  j^^^  matter,  or  having  it  has  not  jurisdiction  of  the  person  of  the 
trespassers,  defendant,  all   its  proceedings  are  absolutely  void;  neither  the 
members  of  the  court,   nor  the  plairvtiflF,  (if  he  procured  or  as- 
sented to  the  proceedings,)  can  derire  any  protection  from  them 
when  prosecuted  by  a  party  aggrieved  thereby. 

T.  Freeman,  12  Johns.  Rep.  408.  Familiar  inlimacj  may  bo  evidence  of  a  general 
license;  ibid.  And  keeping  an  inn  or  tavern  amounts  to  a  general  license;  ibid. 
If  a  person  enters  a  dwelling  house  by  permission,  and  continues  there,  after  he 
has  been  requested  to  leave  it,  he  becomes  a  trespassers  ab  initio;  ib.  A  person  go* 
ing  or  sending  a  servant,  upon  the  land  of  another,  and  taking  away  his  own  pro* 
perly,  is  a  trespasser;  Blake  v.  Jerome,  14  Johns.  Rep.  406.  Every  unwarrantable 
*'entry  in  the  land  of  another,  whether  :t  be  enclosed  or  not,  is  a  trespass;  Wells  v. 
Howell,  19  Johns.  Rep.  385.  The  reason  is,  that  every  man's  land  is  in  the  eye  of 
the  law  enclosed,  and  set  apart  from  his  neighbor*s,  either  by  a  he<fge,  or  by  an  ideal 
and  invisible  boundary,  existing  only  in  contemplatioik  of  l»w;  as  where  one  man's 
land  adjoins  to  another  in  the  same  field;  and  every  unjustifiable  entry,  or  breach  of 
a  man^s  close,  carries  necessarily  along  with  it,  some  resulting  damage  or  injury  to 
the  owner  or  occnpior;  3  Black.  Com.  p.  210.  And  trespass  lies  for  an  injury,  how- 
ever temporary  the  interest  of  the  person's  interest  may  be;  Crosby  v.  Wadsw  orth« 
6  East  Rep.  602. 

« 

*Foreiecuting  legal  process  in  an  unlawful  manner,  trespass  is  a  proper  rem»< 
dy ;  Green  v.  Morse,  5  Green  1.  291  ;  as  where  a  magistrate  improperly  granted  • 
warrant  to  levy  posr  rates;  Weaver  v.  Pricoi,  3  B.  A;  A.  409.  And  trespass  lies 
agaioMt  a  magistrate  for  cemroiitiog  a  party  charged  with  a  crime,  for  an  unreason- 
able  time.  Davis  v.  Capper,  10  B.  &  C.  28;  Bates  v.  Pilling,  ^t  aL  6  ib.  38;  Bark^ 
ef  V.  Brafaam,  3  Wils.  368;  Crozier  v.  Crundy,  et  aL  6  B.  &  C.  232. 

A  party  who  extends  the  power  of  a  court  of  specif  juv isdiction,  to  a  case  t# 
whi£b  it  cannot  be  lawfully  extended,  is  a  trespasser;  Curry  v.  Pringle,  11  Johns. 
Rep.  444.  Where  the  subject  matter  of  a  suit  is  not  within  the  jurisdietion  of  a 
court,  all  the  proceedings  are  absolutely  void,  and  the  officer  as  well  as  the  party,  is 
a  trespasser;  Smith  ▼.  Shaw,  12  Johns.  Rep.  257.  But  if  the  subject  matter  is 
within  the  jurisdiction  of  the  court,  and  the  want  of  jurisdiction  is  as  to  the  person 
•r  place,  the  officer  is  excused,  unless  the  want  of  jurisdietion  appears  on  the  face 
of  the  process;  ibid.  Trespass  does  not  lis  against  a  collector  fur  entering  and* 
teyying  a  distress  or  a  tax  on  premises  liable  to  be  assessed,  but  which  have  been 
assessed  erroneously;  Henderson  v.  Brown,  1  Caines'  Rep.  91.  It  lies  against  a 
justice  ef  the  peace,  who  issues  a  writ  of  restitution  on  an  indictment  for  a  forcible 
entry  and  detainer,  aAer  a  certiorari  has  been  delivered  to  him ;  Case  v.  Shepard,  2 
Johns.  Cas.  27.  If  a  sheriff  levy  an  execution  after  the  return  day,  by  the  directieft 
of  the  plaintiff  and  his  attorney,  they  are  all  trespasssrs ;  Vail  v.  Lewis,  4  Joh&s^ 
Kep.  450k 
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.  If  a  mere  ministerial  oiHcer  executes  any  process,  upon  the 
face  of  which  it  appears  that  the  court  which  issued  it,  had  not 
jurisdiction  of  the  subject  matter,  or  of  the  person  against  whom 
it  is  directed,  such  process  will  afford  him  no  protection. for  acts 
done  under  it. 

If  the  subject  matter  of  a  suit  is  within  the  jurisdiction  of  a 
*  court,  but  there  is  a  want  of  jurisdiction  as  to  the  person  or 
place,  the  officer  who  executes  process  issued  in  suet  suit,  is 
no  trespasser,  unless  the  want  of  jurisdiction  appears  by  such 
process;  Bull.  N.  P.  83;  Willes,  32,  and  the  cases  there  cited  by 
Ld.  C.  J.  Willes. 

2. 

Beaty  v.  Perkins,  Jan.  T.  1831,  6  Wend.  N.  Y.  Rep.  382. 

This  was   an  action   of  trespass   for  entering  the  plaintiff's  ^ui^not^ie 
house,  by  virtue  of  a  search  warrant,  to  search  for  stolen  goods,  ai^inst  a 
The  defendant  pleaded  the  general   issue,    and  gave  notice  of  E^rprocur 
justification   under  a  search  warrant,  issued  by  a  justice  of  the  edascarch 

-^  7  J       J ,  warrant  to 

peace.  search  for 

On  the  trial,  it  appeared  that  the  defendant  had  procured  a  J^fhTIa?^' 
search  warrant  to  search   the  plaintiff's  house,  on  the  allega- rambcdul/ 
tion  that  a  quantity  of  clover   seed  had  been  stolen  from  him;  reg"uiDriy 
the  warrant  was   delivered   to   a   deputy  sheriff,  who,  with  the  exccuietL 
defendant,     went   to  the    house    of    the  plaintiff,    and     enter- 
ed  the  same,  without  using  any  force;  after  being  in  the  house, 
the  plaintiff  being  from  home,  the  officer  told  the  wife   of  the 
plaintiff^  that  they  had  a  search  warrant  to  search  the  huuse;   to 
•which  she  answered,  that  if  they  had  authority  they  must  search. 
Search  was  accordingly  made,  but  no  clover  seed  was  found. 

The  common  pleas  decided,  that  the  warrant  was  a  justifica- 
tion to  the  defendant,  and  that  the  action  could  not  be  maintain- 
ed.     The  plaintiflF  sued  out  a  writ  of  error. 

Per  Cur.  Savage^  C.J.  The  plaintiff  insists,  that  notwith- 
standing a  search  warrant  may  be  a  justification  to  the  officer, 
although  no  stolen  goods  be  found,  yet  it  is  not  so,  to  the  pros- 
ecutor, upon  whose  oath  the  warrant  issued  ;  and  that  if  no 
goods  are  found  upon  search,  trespass  lies  against  him. 

(After  a  review  of  the  cases,  his  honor  proceeds.)  An  ac- 
tion on  the  case  might  perhaps  he  brought  in  a  case  like  this, 
if  it  appeared  that  the  complainant  had  no  ground  for  his  pro- 
ceedings, and  was  actuated  by  malicious  motives.  The  warrant 
having  been  legally  and  regularly  issued,  and  duly  executed  in 
the  day  time,  is  a  protection  to  those  who  executed  it,  in  an.ac- 
tion  of  trespass.     Judgment  affirmed. 
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3. 

Elder  v,  Moerxsoh,  Jan.  T.  1833, 10  Wend,  N.  Y.  Rep.  138. 
iSJ^r  Per  Cur.  Savage^  C.  J.  If  a  stranger  comes  in  aid  of  an  of- 
'fficerin'ibe  ^^^^»  ^^  doing  a  lawful  act,  as  executing  legal  process,  but  the 
execution  of  officer,  by  reason  of  some  subsequent  improper  act,  becomes  a 
J^  wm  be  trespasser,  ab  inUio,  the  sttanger  does  not  thereby  become  a  tres- 
conidercd  passer;  Cro.  Eliz.  181;  Cro«  Car.  446;  but  when  the  original 
^trospossei  ^^^  ^^  ^^^  officer  is  unlawful,  any  stranger  who  aids  him,  will  be 

a  trespasser,  though  be  acts  by  the  officei^s  command  ;  Oystead 

T  Shed,  12  Mass.  Rep.  511. 


IV.  AGAINST  WHOM  THE  ACTION  MAY  BE  BROUGHT.* 

1. 

Bell  v.  Miller,  1831,  5  Ham.  Ohio  Rep.  351. 
Apartyad  Per  Cur.  All  concerned  in  the  commission  of  a  trespass,  are 
akUr^in  considered  principals.  An  assault  and  battery  may  be  commit- 
oommitting  t«d  by  a  party  not  present,  if  he  be  a  principal  actor  in,  or  advi* 
Siati^as  ser  and  promoter  of  making  the  attack.  If  one  person  employ 
notoe^**  another  to  commit  an  assault  and  battery,  or  any  other  trespass, 
all7preMnt  and  the  act  is  perpetrated,  both  are  gtulty« 

at  tbe  time 
of  commit 
ting  it.t  2. 

Harpbr  aho  James  t.  Bakeb,  Fall  T.  1826, 3  Mon.  Ky.  Rep. 

p.  423. 
Per  Cur*  Owsley,  J,  We  admit,  that  by  agreeing  to  a  tres-. 
j^jj^  to  P^®*»  committed  by  another  to  his  use,  a  person  may,  though  he 
nireepaas  were  absent  when  the  trespass  was  committed,  become  principal; 
by^unother  ^^^  ^^^^  ^^  ^^  action  against  him  for  the  trespass,  it  would  be 
to hisose,  competent  for  the  court,  hypothecating  its  opinion  upon  such  a 
come  apria  state  of  facts,  to  instruct  the  jury  to  find  for  the  plaintiff. 

(ipai. 

3. 

WoooRtjPF  V.  Halset,  et  al.  Sept.  1829,  8  Pick.  Mass.  Rep. 

p.  333. 
Trespass         Trespass  for  pulling  down  a  blacksmith's  shop  belonging  to 
may^       the  plaintiff, 
against  a         I^  appeared  in  evidence,  that  the  defendant,  Halsey,  tore  down 

«  Trespass  will  lie  against  a  oorporation;  LormanT.  The  Wbite  Eivcr  Bridge  Co. 
*  3  Aik.  Rep.  255. 

tThis  principle  accords  with  Britten  ▼.  Cole,  Comb.  434;  Leonard  ▼.  Stafe)f,.6 
Mod.  140.  A^setvaat  may  be  proeeenled  in  this  form  of  action,  for  a  tort  done  by 
the  mastor^s  commanif;  Sands  v.  Child,  3  Lev.  359. 
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the  shop,  and  that  the  defendant,  Avery,  drove  oflF  a  team  load-  p«w*n  ^^ 
cd  with  a  part  of  the  materials.  The  defendant,  Avery,  was  stand-  awaf  th« 
ing  by,  at  some  distance  from  the  shop,  with  a   team,  while  the  J^S^^ 
defendant,  Halsey,  was  pulling  it  down,  but  did  not  assist  in  ta-  whic^  *»" 
king  it  down.     After  Avery's  learn  was  loaded  with  the  materi-  down  by  a 
als,  and  he  was  moving  with  it  on  the  road,  the  plaintiff  threat-  {jj^^SJ^Se 
ened  to  prosecute  him  if  he  did  not  carry  it  back.     Avery,  how-  penM  car 
ever,  drove  on  with  his  load,  and  met  one  F.  to  whom  he  said,  he  2^|[|  \J^ 
did  not  know  but  he  had  got  into  trouble,  and  asked  him  what  he  noicngagcd 
sliould  do.     F.  said,  he  was  going  to  get  leave  of  the  plaintiff  to  ungdowiu 
buy  the  materials  of  the  defendant ;  and  then  went  and  asked  the 
plaintiff  if  he  had  any  objections  to  his  purchasing,  who  said  he 
had  none,  for  he  had  been  informed  that  he  should  have  his  rem- 
edy against  the  defendant.     F.  then  told  Avery  be  had  bought 
the  materials,  and  Avery  drove  on  his  load. 

It  was  contended  for  the  defendant,  Avery,  that  no  action  lay 
against  him,  on  account  oi  the  plaintiff's  consent  to  the  sale  of 
the  materials. 

Per  Cur,  Parker ^C.  /.  As  to  the  other  defendant,  Avery, 
he  was  a  trespasser  in  taking  away  the  materials;  the  trespass 
was  complete,  when  he  moved  off  with  the  lumber,  and  the  right 
of  action  then  vested.  The  subsequent  transactions  with  F. 
eould  not  amount  to  a  release,  accord  or  relinquishment. 

4. 

Wall  aud  Wall  v.  Osbokne,  May  T,  1834,  12  Wend.  N.  Y. 

Rep.  39. 

The  Messrs.  Wall  sued  Osborne  in  trespass,  for  entering  upon  ^•'*^j 
a  lot  owned  by  them,  and  taking  down  and  carrying  off  a  mill,  miU  stand 
erected  thereon.     Osborne  was  in  possession  of  a  lot  adjoining  ISHJJ^hig 
that  of  the  plaintiffii,  whose  mill  projected  a  few  inches  upon  the  neighbor, 
lot  of  the  defendant.     The  defendant  sold  -the  mill  to  one  Car-  eda^day' 
man,  and  told  him  that  if  he  would  send  his  men  to  take  down  ^^^^^^pur 
the  mill,  at  a  specified  time,  he  would  have  a  man  to  assist  him  taka  it  a 
if  he  wanted   help.    The  mill  was  subsequently  taken  by  Car-  JJUSg ^S 
man,  but  whether  Osborne  was  present  or  furnished  any  assist*  Uminitira 
ance,  was  not  clearly  shown.    The  chief  justice  of  the  superior  Bistance 
court,  instructed  the  jury,  that  the  sale  of  the  mill  to  Carman,  ^"Y^^^al* 
and  the  appointment  of  a  time  for  him  to  take  possession  of  it,  mill  was 
was  not  such  a  participation  in  the  act  of  removal,  as  to  make  fy^SIS^"^ 
the  defendant  a  trespasser.     The  jury  found  for  the  defendants,  ^^^""2*? 
and  the  plaintifis  excepted.  ih^purchM 

Per  Cur.     Savage^  C.  J.    In  Seott  v.  Shepard,  2  Black.  Rep.  gw  JJJJf 
892^  Chief  Justice  De  Gray,  laid  it  down  as  a  correct  principle^  tht  Teador 
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iT^J'JISL  ^^^  ®"*  ^^^  doc*  ^n  unlawful  act  is  considered  as  the  doer  of 

m  an  aeuon    n    «         *.  i«  * 

of  ttcffiafli,  all  Inat  follows.  Jn  the  language  of  Lord  Ellenborough,  in 
therewas  ^^0*^  V.  Bray,  3  East,  595,  he  is  Ihc  causa  causans — the  prime 
hL^^  mover  of  the  damage  to  the  plaintiff.  The  defendant  in  this 
preaentfor  ^ase,  by  Undertaking  to  sell  the  plaintiff *s  property,  was  the 
the*r(fiii5lai  °^^^^°8  cause  of  the  injury  sustained  by  the  plaintiffs,  on  the 
oCUia  buUd  supposition  that  the  pucrchaser  is  perfectly  responsible,  the  plain- 
***  tiffs  hare  been  put  to  trouble  and  expense  for  which  the  defend- 

ant should  be  liable;  if  the  law  were  otherwise,  and  if  in  such 
case  a  purchaser  was  irresponsible,  the  owner  might  lose  his 
property  altogether.    The  judgment  below  must  be  reserved. 

6. 
B&ouoHTON  AND  Parks  V.  Whallon,  Jan.  T,  1835,  8  Wend. 

N.  Y.  Rep.  474. 
^  This  was  an  action  of  trespass  for  the  taking  of' two  piles  of 

will  not  lie   plank  from  Cedar  point,  on  Lake  Champlain.  One  Clapp,  being  in- 
^^^f^    debted  to  the  defendant,  gave  him  an  order  for  three  thousand 
the  taking    plank  which  he  had  at  Cedar  point.     The  order   was   given  in 
bymiiSK,  ^^^  ^*^y  ^^  ^roy,  from  whence  the  defendant  forwarded   to  the 
brhiaser     ^[(e   of  Clapp   at  Cedar-point  by  the  master  of  a  canal  boat, 
no  direction  "who    probably   by  mistake,    took     seven    or   eleven    hundred 
oramhori    pieces   of  plank  from  Cedar-point,  belonging   to   the  plaintiffs 
bytheprinand   proceeded   with   them  to  Troy.     A  few  days    thereafter^ 
ihe"Jwi?cu*'  on«  of  the  plaintiffs  and  the  defendant  and  Clapp,  met  at  Cedar- 
lar  proper    point,  and  it  was  ascertained  that  the  plank  of  the  plaintiffs'  had 
t»on"and'    been  taken.     The  defendant  proposed  that  Clapp  should  pay  the 
fanosiSfl™  plaintiffs  for  the  plank,  who  consented  to  do  so,  and  the  plain- 
quentas      tiff  agreed  to  the  arrangement,  saying  it  was  immaterial  to  him 
^SbatiSn     "^^^  V^^^  ^^^  ^^^  plank,  provided    they  were  paid  for;  but  not 
vithaknow  being  able  to  ascertain  the  precise  quantity,  nothing  further  was 
ireapass.  ^  then  done.     Some  time  afterwards,  the  plaintiff  called  on  Clapp 
for  payment;  he  said  he   was  unable  to  pay;  and  this  suit  was 
commenced. 

Per  Cur.  J>rels<m^  J*  The  principal  question  is,  whether  tres- 
pass will  lie  against  the  defendant;  I  am  of  opinion  it  will  not. 
No  authority  or  direction  was  given  by  him  to  the  boatman  to 
take  the  plank  of  the  plaintiff's,  nor  is  there  any  assent  to,  or 
approbation  of  the  taking,  by  the  defendant,  after  the  trespal^s 
was  committed.  On  learning  that  the  boatman  had  made  the 
mistake,  instead  of  justifying  the  act,  or  pretending  he  had  any 
right  or  authority  to  do  so,  the  defendant  proposed  a  mode  of 
compensating  the  owners,  and  no  doubt  supposed  he  had  accom- 
plished it,  which  would  have  been  the  fact  had  Clapp  not  failed. 
Most  clearly,  the  admission  of  the  fact,  that  the  boatman  had 
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taken  the  plank,  and  the  proposition  of  payment,  which  is  all 
*  the  defendant  has  done,  cannot  be  construed  into  an  assent  to, 
approbation  af  the   wrongful   taking;  if  they  prove   any  thing^, 
they  show  the  dissent  of  tlte  defendant. 

6. 

SiKEs  V.  Johnson,  ET  al.  Sept.  T.  1820,  16  Mass.  Rep^  389. 
The  queMion  in   this  case  was,   whether  a  ftme  covert,  or  a  fJj*J[S^ 
minor,  might  be  charged  as  trespassers,  for  having  procured  an-  now  are 
other  to  commit  an  assault  and  battery.     And  it  was  holden  that  j^  tr^pA» 
they  might;  for  all  persons  aiding  and  abetting,  or  counselling  ^°''***^^"5 
and  procuring  a  trespass   to  be   done,   are  principals,  whether  other  to 
present  or  not.*    So  are  those  who  afterwards  assent. to  ^^  tres- ^^J^^  J^ 
pass  done  for  their  benefit ;  and  there  is  no  exception  in  the  law,  batiery. 
in  favor  oS  femes  C4>vert  or  minors. 

7. 

M'Pherson,  kt  al.  v.  Seguine,  Dec.  T.  183t,  3  Dev.  N.  Ca. 
Rep.  153.     S.  P.  TAVLoa;AND  Young  v.  Stockdale,  3 
M'Cord's  Rep.   305;  Gibson  v.  Vaughan,  2  Bailey's 
Rep.  389. 
Trespass  quare  clausum  ^regit  On©  tenant 

Per  Cur.     Ruffin^  J.     The  parties  then,  are  tenants  in  com-  cannot 
mon,  and  one  cannot  maintain  trespass  against  the  other.*  SSpi^ 

against  his 
3^  co-tenant* 

Gibson  v.  Vaughan,  May  T.  1831,  2  Bailey's  S.  C.  Rep.  389,. 

390>     S.  P.  Erwin  v.  Olmstead,  7  Cow.  N.  Y.  Rep.  229. 

Per  Cur.     O^Jfealy  J.     One  joint  tenant,  or  tenant  in  common,  tThlesa  tctw 
may  fpr   an  actual  ouster,  maintain  trespass  against  his  co-ten-  byhisco.^ 
ant ;  3  Burr.  1827;  Harman  v.  Gartman,  Harp.  430.  ^^^^ 

9. 

Tatlor  and  Young  v.  Stockda-le,  April  T.  1825,  3  M'Cord'^ 

s!c.  Rep.  302.   , 
The  court  in  this  case  decided,  that  an  action  of  trespass,  to  Aco-tenani 
try  titles,  cannot  be  brought  by  a  co-tenant  in  common,  against  JJJJj"*^^^ 
a  person  \?ho  has  entered  and  holds  under  the  auihprity  of  the  trespass  a 
other  co-tenant.  fon"who^' 

'  holds  under* 
♦  One  tenant  in  common,  hm  no  right  to  enter  npon  faiif  co* tenant,  and  anst  him  fhe  author 
of  his  posseasion.    If  he  do  sovtrespasa  quare  eUutum  fregity  ties  for  the  injury;  other  co»lan 
Erwin  ▼.  Olmstead,  7  Caw.  $39.    See  Co.  X^itt.  l^Orh.  where  the  sabject  is  moob  ant. 
diKOseed. 
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10. 

Philips  v.  C?ovkbt,  Nov.  T-  1810,  7  Johns.  N.  Y.  Rep.  1,  4* 
S.  P.  SuFFREir  V.  TowwsEHD,  9  ib.  35. 
Twspaw  p^  Cur^  There  is  no  doubt  but  that  an  action  of  trespass 
atADantat  will  lie  against  a  tenant  at  will,  for  voluntary  waste,  as  in  cutting 
unimry^^  of  limber;  for  the  injury  amounts  to  a  determination  of  the  will 
waste.*      and  of  his  possession;  (Co.  Litt.  57,  a.  5;  Co.  13,  a«  Cro.  Eliz« 

777,784.) 

11. 
D^itFo&Ta  V.  Sa&oeant  aho  akother,  Feb.  Tr  1780, 14  Mass^ 

Rep.  491. 
Trespass  quare  dausumf regit* 
AndaRBiiwt     The  defendants  iiad  hired  premises  of  the  plaintiff,  terminating 
h^o7^  *he  13th  April,  1779,  and  held  over  until  the   20th  of  May  fol- 
lowing, notwithstanding  being  warned  out  by  the  plaintiff,  and 
they  insisted   that  they  had  a  right   to  retain  possession,  until 
ejected  by  process  of  law. 

The  court  held  the  defence  to  be  frivolous;  and  stated  that 
the  law  was  clearly  otherwise.  The  lessor,  after  the  term  is 
ended,  may  enter  at  pleasure,  and  order  the  lessees  out;  and  if 
they  hold  over,  there  is  no  qul&stion  that  it  is  a  trespass. 


Vrh«re  aev 
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Williams  v.  Sheldon  and  others,  Oct.  T.  1833, 10  Wend. 

N.  Y.  Rep.  654. 
Trespass  for  entering  upon  a  lot  of  the  plaintiff,  and  cutting  and 
inTMhii  carrying  away  pine  logs.     The  suit  was  brought  against  eight  de-* 
coooen  ifT  fcndants,  who  separately  put  in  a  plea  of  not  guilty.     The  plain- 
entering  up  tiff  proved  the  cutting  and  carrying  away  of  about  150  saw-logs; 

OQ  a  lot  01 

*  A  tenant  at  will  may  mointKin  trespass  for  breaking  dewn  the  fence  of  his  en* 

closare;  Brown  v.  Bates,  Brayton's  Rep,  S30.    A  landlord  cannot,  daring  a  sab« 

•  listing  lease,  support  trespass,  but  the  actign  must  bo  in  the  name  of  the  tenant ;  S 

Blk.  Com.  210;  but  it  lies  against  a  mere  tenant  at  will,  for  puUing  down  the  bouse, 

or  catting  down  tbo  trees;  ibid.  Cro.  Eliz.  704. 

tWhere  an  act,  causing  immediate  injury,  for  which  trespass  lies,  is  done  by  tho 
co-operation  of  several  persons,  all  are  trespassers,  and  all  may  be  sued,  or  one  is 
liable  for  the  injury  Jone  hy  all;  but  it  must  appear  that  they  acted  in  concert,  or 
that  the  act  of  the  one  sued,  naturally  and  ordinarily  produced  the  acts  of  the  otliers; 
Guille  y.  Bw&n,  19  Jx>hns.  Rop.  381.  In  Wifson  v.  Barker,  et  al.  4  B.  &  A.  614. 
the  oourt  held,  that  a  person  who  knowingly  receives  fVom  another  a  chattel  which 
the  latter  bod  wrongfully  seized,  and  afterwards,  on  demand,  refosea  to  give  it 
back  to  the  owner,  does  not  thereby  become  a  joint  trespassor*  unless  the  chattel 
was  seized  for  his  aso. 
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that  a  road  was  made  to  his  lot  for  the  purpose  of  taking  timber  ^UJ^J^^ii 
from  it;  that  all  the  dcfeadahts,  about  the  same  period  of  timejonriiv 
were  engaged  in  committing  trespasses  upon  the  lot;  that  there  ),„£^„^ 
was  a  shanty  erected  on  it,  in  which  the   defendants  slept  and  ^inUr  Ua 
eat  their  meals,  near  to  which  the  logs  were  cut,  and  that  thej  tioooftrM 
quit  the  premises  at  the  same  time.     On  the  part  of  the  <l^f*'"^-SMydoMt 
ants,  it  was  proved,  that,  although  they   all  got  logs  from  the  p«ruwpM« 
plaintiff's  lot^  it  was  not  a  joint  concern,  inasmuch  as  A.  and  B.  ,hu«Md 
worked  together,  and  C.  and   D.  by  themseWeB,   and  Coo  bi8«^|^ 
own  account,  and  that  the  proportions  of  the  spoils  varied,  some  oftketn* 
having  more  than  the  others.     The  jury  found  all  the  defendants  P"*"" 
guilty;  and  they  excepted  to  the  charge  of  the  judge,  which  suf- 
ficiently appears  in  the  following  opinion  of  the  court. 

Per  Cur.  Satherltmd,  J.  The  only  questions  which  arose 
upon  the  trial  wertf;  first;  whether  a  joint  trespass  had  been  es- 
tablished against  the  defendants. 

Upon  the  first  point,  the  evidence  was  abundantly  sufficient  to 
justify  the  judge  in  submitting  it,  as  a  question  of  fact,  to  the 
jury.  His  charge  was  unexceptionable.  He  instructed  the  jury 
that,  to  entitle  the  plaintiff  to  a  verdict  against  all  the  defend- 
ants, as  joint  trespasser;^,  it  must  appear  that  they  acted  in  con- 
cert in  committing  the  tr  ^spass  complained  of;  that  if  some  aided 
and  assisted  the  others  in  the  trespass,  all  were  equally  guiltyj 
or  if  some  employed  the  others  to  commit  the  trespass,  or  assent- 
ed to  the  trespass  committed  by  the  others,  having  an  intelest 
therein,  they  were  all  jointly  guilty;  and  in  commenting  upon 
the  evidence  to  the  jury,  he  again  observed  that  they  must  be 
con  vinced  from  the  evidence,  that  all  the  defendants  were  acting 
in  concert,  in  the  trespass  in  question,  or  they  could  not  all  b« 
found  guilty;  but  it  would  not  be  material,if  they  had  unequal  in- 
terests in  the  avails  of  the  trespass,  for  that  those  who  eonfeder- 
ated  to  do  an  unlawful  act  are  deemed  guilty  of  the  wh«le,  al- 
though their  share  in  the  profits  may  be  small.  But  if  any  of 
the  defendants  were  not  guilty  at  all,  or  if  any  of  them,  though 
guilty,  were  acting  separately,  and  for  themselves  alone,  with- 
out any  concert  with  the  others,  ^hey  ought  to  be  acqihUtd,  and 
those  only  found  guilty  who  were  acting  jointly.  Thaa  it  a  cor- 
rect exposition  of  the  law,  and  embraces  substantial^  all  the 
points  upon  which  the  judge  was  requested  lo  charge  specifi- 
cally.  

VI.  OP  THE  PLEAMNGS. 

(A)  Dbcla»atiom.' 

iMi  de  benit  atpwUOU  wut  tfoifj  elMiIj  tad  fttdmij 


TKESVASS.-^  Of  tht  pleadings. 


N«ALB  T.  Clihtice,  June  T.  IS26,  7  Har.  *  Johns.  Md.  Rep. 
372, 379.  S.  P.  HiTB  v.  Lone,  6  Rand.  Rep.  457. 
tHMoetiM  Per  Ctir.  EarU,  J.  The  plaintiff  here  has  alleged  in  bis  de- 
r«ukmr  claration,  that  the  goods  and  chattels  mentioned  therein,  at  the 
penoml  time  of  the  taking  of  them  hy  the  defendant,  were  his  goods  and 
d^^ri'tion  chattels,  and  if  he  had  omitted  the  averment,  the  omission  would 
(h^'tob^  haTc  heen  fatal,  even  after  verdict,  the  objection  being  a  want 
iho  plain  of  title,  and  not  a  title  defectively  stated.  1  Chit.  PI.  366,  and 
lime  of  U«  *^«  authorities  there  cited. 

IhB  omia  n 

■ion  will  ba  ■^' 

SfUrSS"    DoHAGUK   T.  RouDEBousB,  Jan.   T.  I8I3,  4  Munf.  Va.  Rep. 

venliet.  p.  251. 

The  appellee  brought  his  action  of  trespassagalnst  the  appel- 

Butiba       '"ft,  in  the  Superior  Court  of  Law;  charging  in  his  declaration, 

P'^"*      that  the  defendant,  with  force  and  arms,  took  and  carried  away 

kgeinbii   "one  wagon,  the  property  of  the  plaintiff,  then  and  there  being, 

(hau".'"''  "'"  "■*  '"'*>*'  of  $120."     The  jury  fo'jnd  a  verdict  for  the  plain- 

cbatKl*      tiff,  and  the  -defendant  moved  in  arrest  of  judgment,  because  the 

ouiofbii    declaration   did  not  charge,  that  the  property  taken  by  the  de- 

poHMaioD.  fendant,  was  in  the  possession  of  the  plaintiff  at  the  lime  of  the 

taking,    "and  therefore  did  not  charge  a  trespass."     The  court 

overruled  this  objection,  and  entered  judgment  according  to  the 

veidicl,. from  which  the  defendant  appealed  to  this  court,  which 

affirmed  the  opinioa  of  the  court  below. 


GouLB  T.  Browk,  Sept.  T.  1827,  4  Halst.  N.  J.  Rep.  165,7. 
Per  Cur.  Evnng,  C.  J.  The  state  of  demand  is  in  trespass 
vi  et  armis,  for  the  taking  and  carrying  away  sundry  goods  and 
chattels  particularly  enumerated;  and  it  is  admitted  to  be  every 
"  way  formal,  except  that  Ihc  alleged  value  of  the  articles  taken  i& 
not  expressed.  For  such  an  omission,  or  for  one  partaking  so 
little  of  (he  tA'-i'a  i;  "I'a  cause  of  action,  no  judgment  of  a  justice 

Doda  takeo;  Ofstead  t.  Bbad,  t  tL  19  Man.  Rsp.  509 

rt'«EBp.241. 

,/.  an  eiict  dMcriptioB  of  Iha  lubjacl  attter  of  tho 
liere  the  proof  da  pen  da  on  oral  teitimeny:  and  tbe*qui> 
would  Dot  be  ragardad  aa  a  material  vaiianea;  DnrgJD, 
I,  10  Maaa.  Rap.  56. 

tien  for  entBring  the  ptaintiCa  olaaa  and.  dMlioyiog  bii  mill  dam. 
•vidanca  of  iha  daitructlon  of  a  dam  aitnatad  in  the  aame  eloio  above  the  milt,  and 
called  Ibe  falaa  dam.  waa  eomid^red  aa  auffieiaot  to  lapport  tbe  daclaralion,  tlu 
rariaace  batvean  the  aTetuanta  tai  the  aTidence  not  beiDg  material;  ibid. 
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fn  of  a  ©ourt  of  common  pleas,  it  is  believed,  has  ever  been  re- 
▼ersed  in  this  court.  In  Moore  v.  Whitacar,  Pen.  460,  in  tres- 
pass; and  in  Lippincott  v.  Smith,  1  South.  95,  in  case,  the  value 
of  the  property  was  not  averred.  Notwithstanding  exception  to 
the  state  of  demand,  the  judgments  were  sustained.  The  case 
of  Vandyke  v.  Dodd,  1  Hal st.  129,  is  more  directly  in  point. 
The  very  objection  was  there  taken.  Justice  Ford,  in  deliver-  ' 
ing  the  opinion  of  the  court,  said,  ''Had  it  alleged  tl^e  quantity 
and  value  of  each  article,  it  would  have  been  more  formal,  but 
the  uttermost  form  of  the  books  alleges  quantity  and  value  under 
a  videlicity  and  then  they  are  not  to  be  proved  as  laidj  but  are 
left  open  to  any  evidence  that  the  plaintiff  may  be  able  to  ad- 
duce at  the  trial.     The  declaration  is  sufficient  in  substance.'' 

4. 

RiCHAEDsoM   V.  Eastman,   Oct.  T.  1815,  12  Mass.  Rep.  505: 

3d.  ed.  522. 

Trespass  for  taking  and  carrying  '^mahogany  tables,chairs  and  'j^^" 

bureau."     After  verdict  for  the  plaintiff,  the  defendant  moved  in  and  carry 

arrest  of  judgment,  because  the   declaration  did  not  state  the  '^ako^ 

number  of  the  tables  and  chairs.  ny  table* 

and  chairs, 

Btit  the  court,  after  taking  time  to  examine  the  authorities  ci-  without spt 
ted,  held  the  declaration  well  enough  after  verdict.     The  jury  numbw  hoi 
must  have  had  evidence  of  the  number  of  the  several  articles  ta-  dcnwcU 
ken:  at  least  they  would   have  found  damages  only  for  so  many  twTerdlcu 
3s  were  proved. 

*  Where  in 

trespass  for 

Ropps  V.  Bark&r,  et  al.  Oct.  T.  1826,4  Pick.  Mass,  Rep.  239.  breaking 

This  was  an  action  of  trespass   for  breaking  the  plaintiff's  ti^'f^doU 
close  and  carrying  away  50  lengths  of  fence.     The  declaration  and  carry 
contained  only  one  count.     Verdict  for  clefendants.  hischattelt 

Per  Cur.  It  was  urged,  that  in  trespass  quare  clausum,  al  [jlfn^d^s^ 
though  the  plaintiff  fails  to  prove  his  close,  he  may  recover  for  not  contain 
chattels  alleged  to  have  been  carried  away.  The  authorities,  ^a^°n^,hi'^ 
however,  do  not  support  this,  where  there  is  but  ^iWHL^'^^-  ^iidinUff  ^^'* 

\t^'  cannot  reco 

6.  ver  for  tak 

ing  them  un 

UirioN  Bank  of  Md.  v.  Ridgelt,  June  T.  1827, 1  Hat.  ft  Oill  proves  a 

Md.  Rep.  327,  434.  ^^'^^J 

Per  Cur.     Buchanan^  C,  J.     It  is    very  certain,  that  the  day™.   ^ 
laid  is  frequently  not  material;  as  in  trespass,  where  the  injury  laid  is  not 
charged  may  be  proved  to  have  been  committed  on  a  day  before  l^Ji^ss*'* 
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the  injvr  or  after  the  time  stated  in  the  declaration;  provided  it  appears  to 
^Upn  tave  ^ten  btfoffe  the  action  was  brought,  the  subslantial  part  of 
yed  to  haT«  y^g  J^g^g  beincT,  whetbcfT  the  trespass  was  committed,  and  not  on 
mlued  on  a  what  day  it  was  committed* 

day  before 


or  after  the  . 1 — — 

time  stated 

intbcdeda  (g)    Plea.» 

ration,  pro  ^    ^ 

Tided  It  ap 

pears  to      Nbale  t.  Clantice,  June  T.  7  Har.  &  Johns.  Md.  Rep.  372, 

have  been  '  ^^^ 

before  the  o/y, 

b?mS»tr*'      P^  CW-     Earhy  J.     A  plea  in  trespass  is  bad  on  demurrer, 

A  plea  in     that  does  not  cover  the  whole  trespass,  as  laid  in  the  declaration, 

^'^P^*      although  it  need  not  answer  matter  stated  in  aggravation  of  dam- 
must  COTer  J5,      1  ^   ^       a  m     n     rtrk«  Tk    11 

thewhoU    ages;  Taylor  v.  Cole,  3  T,  R,  297,  per  Buller. 

trespass 

laid  in  the 

drelan^poB, 


(C)  Genebal  issuBf. — See  '^License,"  jw^/,  p.  199. 

Root  v.  Chakdleb,  Jan.  T.  1833,  10  Wend.  N.  Rep.  110, 112. 
This  was  an  action  of  trespass  de  bonis  osportaHs,  to  which  the 
tustification  defendant  pleaded  the  general  issue. 

bli'SJdw"'  P^  *^-  Savage,  C.  J.  The  taking  of  the  horses  was  not 
thei^of  justified;  there  was  no  legal  evidence  of  any  process  authorising 
is^e^»k  the  seizure  of  the  property,  nor  could  the  defendant  be  permit- 
action  of     ted  to  give  such  evidence  under  the  pleadin£;s.     In   Dimock  v. 

tKBoass  de  a  o 

jbonuaspor  Chapman,  11  Johns.  Rep.  132,  the  action  was  like  this,  trespass 
^^  de  bonis  asportatisy  and  the  plea  not  guilty.     The  defence  offered 

was  similar  to  that  offered  in  this  ca^^ — that  the  property  had 
been  seized  by  virtue  of  process  against  the  person  who  had 
fraudulently  conveyed  it  to  the  plaintiff.  This  court  said  that 
the  excuse  that  the  property  was  taken  by  virtue  of  nn  attach- 
ment, should  have  been  specially  pleaded;  that  matter  of  justifi- 
cation or  excuse  at  common  law  must  be  pleaded,  and  cannot  be 
received  in  evidence  under  the  general  issue.  The  reason  of 
the  rule  i|Mr  prevent  surprise.  1  Chit.  PI.  1  Saund.  298,  n.  1; 
7  Cowen,^* 

*ln  an  action  for  a  trespass  upon  the  realty,  pcrvonalty  and  person,  a  specisl  plea 
must  answer  as  to  all;  Tribble  t.  Frame,  3  Meoroe^s  Rep.  14. 

tin  trespass  quart  elaununfregit^  an  entry  or  location  of  land  may  be  given  in 
evidence  under  the  general  issun,  in  Tennessee;  Duncan  r.  Blair,  2  Overton's  Rep. 
p.  213. 
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2. 
Cabsok,  et  al.  v.  Wilson,  Sept.  T.  1829,  6  Halst.  N.  J.  Rep. 

p.  43, 

Per  Cur.     Ewing^  CL  J.    The  declaration  in  this  case  is  in  ^^^  ^^^ 
trespass  for  breaking  and  entering  the  house  of  the  plaintiff  and  lermusiba 
taking  «nd  carrying  away  his  goods  and  chattels.     The  plea  is,  ^fj-    *^ 
not  guilty.     On  the  frial,  the  defendants  offered  evidence  to  jus- 
tify the  breaking  and  entry,  and  the  taking  of  the  property,  un- 
der an  execution  from  a   court  for  the  trial  of  slnall  causes,  in 
debt,  at  the  suit  of  one  of  them,  placed  in  the  hands  of  another 
of  them,  who  was  a  constable;  and  to  show  that  the  goods  and 
chattels  mentioned  in  the  declaration,  were  the  property  of  one 
Buckelew,  the  defendant  in  the  execution,  and  fraudulently  se- 
creted in  the  house  of  the  plaintiff,  and  as  such,  were  levied  on' 
and  taken  by  virtue  of  the  execution.     The  court  6f  common 
pleas  rejected  the  evidence,  and  a  verdict  and  judgment  were 
rendered  for  the  plaintiff, 

Und^r  the  plea  of  not  guilty,  the  evidence  offered  by  the  de- 
fendants was  inadmissible.  The  charge  set  forth  in  the  decla- 
ration, and  proved  on  the  trial  by  the.  witnesses  of  the  plaintiff, 
appeared  prima  facie  to  be,  at  common  law,  v^  trespa88;^-In  such 

case,  the  rule  of  pleadipg  requires  matter  of  justification  or  ex- 
cuse, to  be  specially  pleaded;  and  this  rule  has  been  expressly 
applied  to  an  entry  by  virtue  of  a  process  of  J?,  fa.  Co.  Litt. 
282,  b.  283,  a.  Com.  Dig.  tit  Pleader,  E.  15  17;  3  Bos.  &  Pull. 
223;  1  Saund.  298,  n.  1;  1  Chit.  PI.  492, 495;  2  Chit.  PI.  587,  and 
note  g.  The  evidence  offered  by  the  defendants  was  therefore 
properly  overruled. 

% 

3. 

Murray,  et  al.  v.  Webster,  May  T.  1831,  6  N.  Hamp.  Rep. 
391,  2.  S.  P.  Babcock  v.  Lamb,  1  Cow.  Rep.  ^8;  The 
Proprietors  of  Monunoi  Great  Beach  y.  Rogers, 
1  MasB.  Rep.  159;  Caston,  et  al.  v.  Perry,  2  Bailey's  intrwpa» 

Rep.  104.  quaroclRU 

Per  Cur.  Richardsarij  C.  J.  It  is  well  settled,  that  in  tres-  theiiUeof' 
pass  to  real  property,  the  title  of  the  defendant,  or  the  person  JJit*«rof* 
under  whom  be  justifies,  may  be  given  in  evidence,  under  the  the  person 
general  issue,  to  show  that  the  right  of  possession,  which  is  ne-  ^hom  he 
cessary  in  trespass,  is  not  in  the  plaintiff.  1  Chit.  PL  492;  8D,  •niered,  _^ 
&  E.  403,  Argent  v.  Durrant;  7  ib.  354,  Dodd.  v.  Kyffin,  2  Man-  ^nlatvF'' 
ning  &  Ryland,  226,  Johnson  v.  Howson.  th^tf^X 

*Bn%  an  authority  or  easement,  rauat  be  pleaded,  or  notice  given  of  it;  Babeock  iasue.* 
\.  Lamb  and  Doly,  1  Cowen,  238.    So  a  right  of  way  muat  be  pleaded ;  Strang  et 
al.  V.  Berry,  7  Masa.  Rep.  385. 


1»8  TR^VASS.— Of  the  pleadings. 

(D)    PBOPEaTT  tV  A  BTHAHOEB. 

Sqitire  r.  HoLLBNBECK,  Sept.  T.  1830,  9  Pick.  Mass.  Rep.  652. 
S.  P.  AiKiN  ads.  BacK,  et  jll.  1  Wend.  Rep.  466,  9. 
In  trespan.  Per  Our,  It  is  clear,  that  it  is  not  competent  to  a  defendant 
cannot"  in  trespass  for  the  taking  of  goods,  to  plead  property  in  a  stran- 
pleadprop  g^j.  ^^^  upon  tound  principle;  for  the  trespass  may  be  an  injury 
•traogop.     to  the  possession. 


(E)    LiBEBUM   TENEMEI^I^UM. 

1. 

Shank  v.  Ckoss,  May  T.  1832,  9  Wend.  N.  Y.  Rep.  160. 
U^  '^^^len      Trespass  for  felling,  taking  and  carrying  away  certain  trees 
•nientum  ii  belonging  to  the  plaintiff.     The  defendant  pleaded  liberum  tent- 

quare  ciau  p^  Q^^^  Jfelson^  J.  It  is  true  that  trees  standing  are  a  part 
and  if  not  of  the  inheritance,  and  severing  them  from  it  might  be  consider* 
toa 'tnu^  cd  an  injury  to  the  frehold,  for  which  trespass  quare.  clausum. 
torytres  f regit  would  be  the  appropriate  remedy,  but  the  pa^ty  may  waive 
that  ground  of  recovery,  and  go  for  the;value  of  the  timber  on- 
ly, thus  severed  and  carried  away,  as  has  been  done  in  this  case. 
In  the  onecase,the  entering  and  breaking  the  close,  is  the  gist  of 
the  action;  in  the  other,  the  taking  and  carrying  away  the  prop- 
€rty.  The  action  in  this  case,  is,  therefore,  transitory  and  not  lo- 
<^al;  and  it  appears  to  be  well  settled,  that  a  simple  plea  of  Zift- 
4rumi€nementum,  is  not  applicable  to  a  transitory  trespass,  but  is 
peculiar  and  proper  only  in  trespass  quare  clausum  fregit;  Garth. 
176;  Alstone  V.  Hutchinson,  2  Willes,  222,  n,  6  Bacon's  Abr. 
tit.  Trespass,  613. 

The  case  as  stated  in  Bacon,  was  trespass  for  taking  a  tree 
out  of  a  close;  the  defendant  pleaded  that  the  place  in  which  the 
trespass  was  charged  was  his  freehold^which  was  held  bad,as  such 
a  defence  can  only  be  pleaded  to  an  action  quare  clausum  fregit. 
The  defendant  may  plead  a  special  liberum  tenementum  to  a  tran- 
sitory trespass,  and  thereby  make  it  local;  but  in  such  case  he 
must  set  forth  specifically  the^place  in  which  he  j  ustifies  taking'the 
property;  and  this  may  compel  the  plaintiff  to  new  assign  the 
trespass  complaimed  of,  or  take  the  hazard  of  proving  a  tres- 
pass, and  meeting  the  defence  at  the  place  set  up  in  the  plea,  if 
he  takes  issue  upon  it;  Saund.  300,  a.  and  cases  there  cited ;  2 
Chit.  550,  s.;  Bac.Abr.  tit.  Trespass,  662.  In  this  case  the  action 
18  tran8itory,and  is  not  made  local  by 'the  plea,  the  place  therefore, 
where  the  trespass  was  comjuitted  is  wholly  immaterial,  and  the 
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plaintiff  is  at  liberty  lo  prove  it  wbexe  he  pleases,  and  of  coaise 
the  justification  must  be  made  where  the  trespass  is  proved;  Bui. 
N.  P.  92. 

2. 

Simmons  y.  Parsons,  May  T.  1828,  1  Bailey's  S.  Ca.  Rep. 

p.  62,  63, 
Trespass  for  breaking  the  plaintiflf's  close,  and  ploughing  up  ^^«r  !"*>«' 
a  cotton  field.     Plea,  liberum  ienementum^  mentum 

The  plaintiff   was  in    possession   when  the   trespass    ^»s  pj^ilulff Sn 
committed.     His  honor,  the  judge  charged  the  jury,  that  even  not,  upon 
if  the  defendant  were  the  real  owner  of  the  land,  slill  the  plain-  sioJSone, 
tiff  might  maintain  this  action  for  a  trespass  committed  whilst  he  maintain  aa 
was  in  possessions     The  jury  found  for  the  plaintiff,  and  the  de-  irespass, 
fendant  moved  for  a  new  trial.    The  second  ground  relied  on,  an  ^^^redL** 
a  motion  for  a  new  trial,  was,  that  the  presiding  judge  erred  in  against  the 
instructing  the  jury  that  the  plaintiff  was  entitled  to  recover,  al-  ofihaliuad 
though  the  defendant  had  established  a  ^itle  in  himself. 

Per  Cur,  Kptt^  J.  I  also,  differ  in  opinion  with  the  presiding 
judge,  on  the  second  ground.  The  defendant  had  pleaded  the 
plea  of  liberum  tenementum  ;  and  the  real  question  submitted  to 
the  court  and  jury,  was- whether  the  title  was  in  the  plaintiff  or 
defendant.  If,  therefore,  the  defendant  showed  a  title  inhimself^ 
he  was  entitled  to  verdict.  I  think  the  judge  erred  ia  hb  ia- 
structions  to  the  jury,  and  a  new  trial  must  be  granted. 


(F)  License. 

Gambling  v.  Prince,  Nov.  T.  1819,  2  Nott  &  M'Cord's  S.  Ca. 

Rep.  138. 
Trespass,  q.  c.  /.    ,  Alketmia^ 

One  of  the  questions  in  this  case  was,  whether  evidence  of  a  notbegireii 
license  could  be  given  in  evidence  under  the  general  issue.  *"d  riha* 

Per  Cur,     J^oU^  /.     Under  the  plea  of  not  guilty,  a  defend-  general  is 
ant  cannot  give  in  evidence  a  license  from  the  plaintiff;   (Phil-  JeciausuS 
lips,  129.)     In  case  of  Bennet  v.  Allcott,  Mr.  Justice  Buller,fr«g*»^r*' 
says,  ^Mt  is  now  perfectly  clear,  that  a  license  ta  enter,  cannot  pleaded^ 
be  given  in  evidence  under  the  general  issue.'* 

*  A  letter' of  licence  from  the  plaintiff  was  allowed  to  be  giren  in  eTidenee  under 
the  general  issue,  in  trespass  quart  clauium  fregit^  by  the  court  of  North  Carolina; 
Cox  ▼.  Dots,  Martinis  Rep.  43.  A  person  who  enters  under  a  void  license  is  a< 
trespasser;  Chandler  v.  £dson,  9  Johns.  Rep.  362.  Ef  idenca  of  a  lease  from  tha 
plaintiff  will  not  support  a  plea  of  license;  Johnson  r.  Carter,  16  Mass.  Rep.  443,. 
In  trespass  quart  clautum  fregii,  with  other  abusat  in  aggravation,  if  the  dafendaat     - 
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(Q)  Replication. 

1. 

Hyatt  f.  Wood,  Feb.  T.  1809,  4  Johns.  N.  Y.  Rep,  151,  159. 

S.  P.  Neal  v.  Clantice,  7  Har.  &  Johns.  Rep.  372. 

Per  Oar.     SpenceryJ.     It  cannot,  I  think,   be  controverted, 

To  the  plea  ^^^^  ^^  ^^  action  of  trespass  quare  clausum  fregitj  the  defendant 

libcnimteQ  shall  plead  liberum  ienementum,  the  plaintiff  must  either  traverse 

Sie*pw"iifr*^®  ^**'®  ®®*  "P>  ^^  ^7  ^  replication  admitting  the  source  of  the 
cannot  re  derivative  title,  state  a  title  in  himself,  paramount  to  that  of  the 
proprifijbut"®*^Ddant;  but  in  no  case  where  the  defendant  sets  up  a  title, 
vcrae  i^e  ^®"  ^^^  plaintiff  reply  de  injuria  sua  propria  alone.  If  the  de- 
title,  fence  set  up  be  matter  of  excuse,  as  contradistinguished   from 

matter  of  justification,  than  a  replication  de  injuria  sua  propria 

pots  the  excuse  in  issue* 

2. 

.     Collier  v.  Modlton,  Nov.  T.  1810,  7  Johns.  N.  Y.  Rep.  109. 

s'^'udemes  '^^'^spaBS,  assault  and  battery,  The  defendant  pleaded  the 
ne,tbe  plain  general  issue ;  and  gave  notice  that  he  should  give  in  evidence, 

manusim  Per  Cur.  Tkwnpsony  J.  Son  assault  is  a  plea  of  justification, 
cj^notgive  charging  the  plaintiff  with  having  committed  the  first  assault; 
d"*^*  der  ^^^  proving  that  fact  would  exonerate  the  defendant,  unless  the 
the^eneral  resistance  was  carried  further  than  the  necessity  of  the  case  re- 
SefijirS*  q^^ed.  If  the  defendant  had  pleaded  son  assault^  Jnstead  of 
suapro  giving  notice  of  it  under  the  general  issue,  and  the  plaintiff  in- 
*'  tended  to  avail  himself  of  the  molliter  manus^  he  must  have  re- 

|>lead  a  lioenao  to  enter,  tb^  plaintiff  may  new  assign  the  matter  in  aggravation  as 
a  substantive  trespass;  and  if  tlie  licenso  proved  be  a  license  given  by  law,  may  re- 
cover not  only  for  the  matter  newly  assigned,  but  for  the  breaking  And  entering 
also.  But  if  the  license  be  given  by  the  partjr,  he  shall  recover  on  the  new  assign- 
ment onlyj  for  an  abnse  of  &  license  te  enter,  given  by  the  law,  makes  the  wrong- 
doer a  trespasser  ab  initio,  but  otherwise  of  a  license  given  by  the  party. 

But  if,  in  an  action  of  trespass,  for  breaking  and  entering  the  plaintiff's  hoase  and 
debauching  his  daughter,  ftr  quod^  &c.,  the  defendant  plead  the  general  issue,  and 
give  notice  under  the  statute,  that  he  shall  give  in  evidence  a  license  to  enter,  the 
plaintiff  may,  under  the  same  issue,  prove  the  seduction,  and  recover  for  it  as  for  a 
tubetantive  trespass,  notwithstanding  the  license  to  enter,  for  the  advantages  of  the 
statute  are  reciprocal,  and  the  defendant,  by  his  mode  of  pleading,  has  precluded 
the  plamtiff  from  new  assigning;  Hubbell  v.  Wheeler,  2  Aik.  359. 

*  In  trespass  for  .assault  and  battery  committed  upon  the  plaintiff  in  his  dwelling 
bouse,  the  defendant  pleads  that  Uio  assault  and  battery  were  committed  in  defence 
of  the  poseessios  of  a  dwelling  house,  of  which  the  defendant  was  seized  and  pos- 
sessed, and  the  plaintiff  replies,  de  injuria,  &c.;  held,  that  the  repUcation  was  saffi* 
cient;  Sanq^won  v*  Henry,  11  Pick*  Rsp.  379. 
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plied  speciilly;  for  he  could  not  give  it  in  evidendfe,  tinder  the 
general  replication,  de  injuria  sua  propn^ia ;  King  t.  Phippard^ 
Comb.  288;  20  Vin.  440;  Esp,  Dig.  317. 


(H)  New  assignment. 
1. 

Hallock  v.  Robinson,  Nov.  T.  1804,  2  Caines'  N.  Y.  Rep.  232. 

The   plaintiff  declared  generally,   for  breaking  and  entering  J/ i*beJum 
his  close,  in  the  township  of  Brookhaven.    The  defendant  plead-  tenemtn 
cd  liherum  tenementnnij  specifying  and  setting  it  out  by  metes  and  Ij* f;^,,"^^^ 
bounds.    To  this  the  plaintiff,  without  new  assigning,  replied  his  metrs  and 
own  freehold,  traversing  the  freehold  of  the  defendant,  and  con-  p^S^flff  ^* 
eluding  with  an   et  hoc  paratusy  praying  his  damages.     The  de-BhouJdnew 
fendant  demurred  specially  and  showed  for  cause,  the  want  of  a  •■•'*"' 
new  assignment,  and  the  not  concluding  to  the  country. 

Per  Cur.  Kenij  C.J.  The  replication  is  evidently  no  an- 
swer to  the  plea  of  the  defendant,  setting  forth  by  specific  metes 
and  bounds,  a  particular  close,  as  his  freehold.  The  plaintiff 
replies  only  that  the  close  in  the  declaration  is  his  close,  but 
says  nothing  as  to  the  specific  close  in  the  plea,  which  is  left  to- 
tally unanswered.  If  the  plaintiff  had  averred  the  close  in  the 
plea  to  be  his,  he  ought,  perhaps,  to  have  tendered  an  issue.  As, 
however,  we  think  the  plaintiff  should  have  new  assigned,  it  is 
unnecessary  to  decide  in  what  manner  his  replication  should 
have  concluded. 

2. 

Austin  v.  Mobse,  Jan.  T.  1832,  8  Wend.  N.  Y.  Rep,  476. 

Austin  sued  Morse  in  an  action  of  trespass  qtiareclausum  fre-'^^^^^^^^^ 
gity  stating  the  close  to  be  situate  in  the  town  of  Easton,  with-^^"^i^ 
out  naming  the   close,  or   specifying  abuttals.     The  defendant  withootna 
pleaded  liberum  ienemenium^  and  the  plaintiff  Replied,  taking  is-cJaUi  quo, 
sue  upon  the  plea.  or  the  abut 

Per  Cur.  Savage^  C,  J,   The  state  of  the  pleadings  in  this  case^  cio«e, 
is  not  that  which  is  best  calculated  io  settle  the  point  in  dispute;  widthede 
for,  according  to  the  strict  Vules  of  law,  if  the  defendant  has  pie^ijsiib^r 
shown  title  to  any  land  in  the  town  of  Easton,  he  has  verified  his  ^^  ^^^ 
plea.     It  was  decide^  in  Helwis  v.  Lombe,  6  Mod.  11^7,  that  "if  STwhich"^ 
a  man  declare  quart  dausum^  generally,  in  such  a  ville,  the  dc-*h*P*«"^»ff 
fendant  may  plead  Zifrerum  tenementuniy  and  if  the  plaintiff  trav- instead  of  * 
erse  it,  it  is  at  his  peril;  for  the  defendant,  if  he  has  any  part  of 

Vol.  Vill.  26 


203  ^  TRESPASS.—  Of  ihc  damage. 

**^  h*"d**  ^^®  '^^^  ^^  ^'^^  whale  to'wn,  shall  justify  it  there;  and,  therefore, 

fendantvar  thc  better  way  IS  to  make  a  new  assignment.'' 

ifieshi.  xjjfg  doctrine  will  be  found  in  1  Saund.  299,  b.;  7  T.  R.  335, 

DlC3  bv 

•hawing ti  per  Lawrence,  justice;  Willes,  223;  Salk.  45^.  Mr.  Chitty 
J^«^^!||^y^  states,  1  Chitt.  PI.  565,6,  that  in  trespass  to  real  property,  the 
townwhere  plaintiff  may  answer  a  plea  of  liberum  tenementunij  in  either  of 
thepremif  fourwavs:  J.  If  the  close  has  been  described  by  a  name  orabut- 
ed  in  the  tals  in  the  declaration,  then  the  replication  should  deny  the  de* 
to  bi'.uii«  f^nJa'^t's  title  and  conclude  to  the  country.  2.  If  the  plaintiff 
cd.  derives  title  under  the  defendant^  then   he  should  not  deny  the 

defendant's  title,  but  reply  a  lease,  or  some  other  title  under  hinu 
3.  If  the  plaintiff  has  a  middle  case,  and  neither  derives  title  un- 
der the  defendant,  nor  has  a  title  inconsistent  with  the  defendant's 
title,  he  may  reply,  that  before  the  defendant  had  any  thing  in  the 
premises,   another  person  was  seised,  and  show  a  title  derived 
from  such  person.     4.  If  the  declaration  be  general,  without 
naming  the  locus  in  quoy  or  the  abuttals,  and  there  be  any  reason 
to  apprehend  that  the  defendant  has.  any  laiul  in  the  same  pacisK, 
the  plaintiff  must  new  assign,  setting  out  the  locus  in  quo  with 
more  particularity.     In  the  case  under  consideration,  the  plaintiff 
took  issue   to   the   defendant's  plea,  without  a  new  assignment. 
According  to  the  cases  cited,  the  defendant  verifies  his  plea  by 
showing  title  to  any  lands  in  the  town  of  Easton. 


VII.  OF  THE  DAMAGES. 


(A)    In  GENEBAL. 

Dei^nisont.  Hyde  and  another,  July  T.  1827,6  Conn.  Rep* 

p.  509, 520. 
Ill  actioM        Trespass  vi  ei  armis  against  the  defendant,  for  forcibly  taking 
f^rinJurieB  ^^®  plaintiflf's  sloop  out  of  his possession. 

to  property      Per  CuT.     Daggett,  J.     That  there  is  no  precise  rule  of  dama- 

nishesne    ^g^^>  ^^  actions  of  this  description,  is  admitted.     If  the  prop« 

precis0rule  erty,  by  the  tort,  be  wholly  destroyed,  or  only  deteriorated,  the 

'**"*^"  jury  are  to  judge,  under  all  the  circumstances  accompanying  the 

t^ansaclion,to  what  damages  the  plaintiff  is  entitled.* 


*  In  trflBpass  t«t  e/tirmit,  tbe  dana|reB  wrt  net  limited  hj  the  valot  of  the  property 
destroyed;  Edwardi  ▼.  Beacb,  3  Day's  Rep.  447.  Action  of  trespass  and  for  as* 
saiilt  and  battery, are  intbeir  nature  vindictive,  and  when  a  jury  gives  exen)plar|k 
damages,  the  generaK  safest  rule  is,  for  the  court  not  to  interfere,  unless  they  ar» 
raanifestly  outrages;  Allen,  et  al.  ads»  Gray,  1  Green'f  Rep.  394; 
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(B)    CovaCQUENTIAI*  DAMA0C8.* 

White,  kt  al.  v.  Moselet,  et  al.  Sept.  T.  1829, 8  Pick.  Mass. 

Rep.  356. 
Trespass  for  breaking  down  and  destroying  a  part  of  a  miM-  j^  ^'J^'P."' 
dam,  belonging  to  the  plaintiffs.  struction  of 

Verdict  for  the  plaintiffs  for  reasonable  damages.  Thrpiafn"'' 

Per  Cur^     A  question  is  raised  in  regard  to  the  consequential  tiff's  weie 
damages.     The  interruption  to  the  use  of  the  mill,  and  the  di-titd  tore 
minution  of  the  plaintiffs'  profits  on  that  account,  were  alleged  cover  consa 
in  the  declaration,  and  proved  at  the  trial;  and  ^we  think  this  was  ma^csfor 
right.     The  plaintiffs  are  entitled  to  recover  for  all  the  damage  |ilf„  of*he  ** 
they  suffered  by  reason  of  the  trespass.  use  of  their 

J  ^  ^  mill,  this  in 

— — jury  beinjs 

'  aet  forth  in 

(C)    As  TO  THE  SUM  LAID  IN  THE  DECLARATION.  ihedeclar* 

^     *  lion. 

Tbxat  V.  Babbbk  and  anotheb,  July  T.  1828,  7  Conn,  Rep- 

p.  274. 

Trespass  de  bonis  asporiatis. 

Per  Cur.  Hasmer^  C.  /.  Some  of  the  witnesses  testified, 
that  the  goods  in  question  were  of  higher  value  than  that  which  fortakiiwof 


was  assigned  to  them  in  the  plaintiff's  declaration;  and  the  de- g^^^s*  »"^«? 
Cendant  prayed  the  court  to  instruct  the  jury,  that  in  the  estimate  claration  lo 
of  damages,  they  could  not  go  beyond  the  value  by  the  Plaintiff  ^^.^^^^^'JJ^^f 
alleged;  but  on  this  head  the  court  omitted  to  charge  them.    The  ihcdamagei 
plaintiff,  if  he  obtains  judgment,  can  only  recover  secundum  ai/c-  ^^^J\(^^ 
gaiOj  unless,  his  allegation  is  entirely  superfluous.     It  is  correct-  piaimiii  ro 
ly  said  by  Starkie:    ^^It  seems,  indeed,  an  universal  rule,  that  a  f^^as  they 
.   plaintiff  or  prosecutor  shall,  in  no  case,  be  allowed  to  transgress  ^,^^"^L^J*of 
those  limits  which,  in  point  of  description,  limitation  and  extent,  tbcgootis, 
be  ha«  prescribed  for  himself;  he  selects  his  own  terms,  in  order  J^^j^icd^to* 
to  express  the  nature  and  extent  of  his  charge  or  claim;  he  can-  toihe  valua 
not,  therefore,  justly  complain  that  he  is  limited  by  them.*'     3**  ^®  • 
Stark.  £v.  1531.     The  affixing  of  a  value  to  goods,  in  an  action 
of  trespass,  is  necessary  and  not  superfluous,  although  an  omis- 
tiiun  to  make  this  allegation,  is  cured  by  verdict;  Strode  v.  Hunt, 
2  Lev.  230;  Bertie  v.  Pickering,  et  ux.  4  Burr.  2455;  Wood  v. 
Smith,  Cro.  Jac.  129;  Usher  v.  Bushel,  1  Sid.  89. 

The  court  should  have  charged  the  jury,  that  beyond  the  alle- 
gation of  value  affixed  in  the  declaration,  they  could  not  allow 
damages,  whatever  might  be  the  actual  value  of  the  goods. 

^  Intr«tpa«t,  q.  c.  f.  the  plaiDtiflT  may  give  evidtnco  of  eonscquential  damai^et 
fluatained  by  him  in  his  crop,  by  reason  of  the  defendant's  driving  away  bis  ne- 
groes; Joha*9B  T.  Courts,  3  Har.  ft  M'Hen.  510. 
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(D)  Of  the  assessment  of  joint  damages  AOAIMiT-SETSB- 

AL  JOINT  TKESPASSERS. 

Halsey,  et  AL.  T,  Woodruff,  Sept.  T.  1830,  9  Pick-  Mass. 

Rep.  555.     S.  P.  Shultz  v.  Hunter,  2  Browne's  Rep. 

233;  Palmer,  et  al.  v.  Crosby,  1  Blackf.  Rep.  139,  1 

Green's  Rep.  294. 
Id  trespass  Trespass  against  Halscy  and  Avery  for  entering  Woodruff's 
ilfedefend^  close,  and  pulling  down  a.  blacksmith's  shop, 
anu  plead  The  defendants  pleaded  severally  the  general  issue,  and  the  ju- 
and  several  ry  find,  **that  the  said  Avery  is  guilty  in  manner  and  form,  as  the 
areales  plai^tiff  has  alleged,  and  assess  damages  against  said  Avery  at 
sed  by  th6  two  dollars,  and  the  jury  also  find,  that  said  Halscy  is  guilty  in 
pimmiff      manner,  &c.  and  assess  damages  against  Halsey  at  seventy-five 

may  take      dollars.'^ 

against  Thc  defendants  sued  out  a  writ  of  error,  assigning  for  error, 

Horibus'"*  that  although  the  jury  which  tried  the  cause  returned  a  separate 
damnifl.       verdict  of  seventy-five  dollars  against  Halsey,  and  also  a  sepa- 
rate verdict  of  two  dollars  against  Avery,  the  court  rendered  a 
judgment  against  both  for  the  sum  of  75  dollars  and  costs. 

Per  Cur..  We  think  the  judgment  was  rightly  entered.  The 
result  of  the  authorities,  which  are  numerous,  is,  that  where  » 
joint  action  is  brought  against  two  for  a  trespass  done,  and  there 
is  a  judgment  against  both,  it  must  be  a  judgment  for  joint  dam- 
ages. All  the  legal  consequences  of  there  being  a  joint  judg- 
ment must  necessarily  follow;  one  of  which  is,  that  each  is  liable 
for  all  the  damage  which  the  plaintiff  has  sustained  by  such  tres- 
pass, without  regard  to  different  degrees  or  shades  of  guilt. 
Heyden's  case,  11  Co.  5,  cites  many  of  the  authorities,  the  effect 
of  which  is  given  in  Tidd,  that  where  thp  action  is  brought 
against  several  defendants,  and  the  jury  assess  several  damages, 
the  plaintiff  may  enter  a  remittitur  as  to  the  lesser  damages,  and 
take  judgment  against  all  who  are  guilty  of  the  joint  trespass^ 
for  the  greater  damages.  And  this  is  founded  on  a  sufficient 
reason.  Each  defendant  is  liable  for  the  whole  damages  of  a 
joint  trespass.  A  release  to  one  discharges  both,  and  the  reason 
is,  that  the  damage  is  joint.  The  plaintiff  here  alleges  a  joint 
trespass.     The*  defendants  plead  severally,   that  they  are  not 

^ir separate  euits  be  brought  against  against  several  joint  trespassers,  tho  plain- 
tiff may  recover  separately  against  each,  but  he  can  have  bat  •ne  satiBfactioiit  and 
he  may  elect  de  melioribiu  damnify  and  issue  his  execution  thertfor  agakist  one  of 
them;  and  the  other  defendants  will  be  obliged  to  pay  the  costs  of  the  suits  against 
them  respectively;  Livingston  v.  Bishop,  1  Johns.  Rep.  290. 

But  a  recovery  against  one  joint  trespasser  is  not  alone  a  bar  to  a  suit  against  the 
other;  there  must,  at  least,  have  been  an  execution  shereon;  ibid. 
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gttilty^-of  whatl  of  the  joint  trespass ;  and  they  are  found  guil- 
ty— of  what?  of  the  same  joint  trespass.  Damages  are  assessed 
against  one  at -seventy-five  dollars;  this,  therefore,  by  t)ie  finding 
of  the  jury,  is  the  damage  which  the  plaintiff  has  sustained,  and 
the  law  draws  the  inference  that  both  are  liable  for  that  sum. 
On  principle,  as  well  as  authority,  the  judgment  entered  in  the 
case  before  us  was  correct. 


(E)  Evidence  jn  mitigation  of.* 

1. 

JoHMSOV  V.  Fa&well,  et  al.  May  T.  1831,7  Greenleaf  *s  Me. 

Rep.  370. 

This  was  an  action  of  trespass  for  demolishing  and  destroying  of  trcr^w"* 
five  dwelling  houses,  the  property  of  the  plaintiff.  for  dcmol 

The  defendants   offered  to  prove,  in  mitigation  of  dams^ges,  taindwei 
that  the  dwelling  houses  demolished  were  at  that  time  houses  of  {["l^^^g^hcW 
ill  fame,  and  on  that  account  were  incapible  of  being  profitably  incompe 
rented  for  any  lawful  purpose;  and  that  they  were,  on  that  ac-  defendant 
count,  so  worthless,  that  they  could  not  be  let  to*  persons  of  hou*  lo  prove  in 

.  Tit*  .f  i-.r<«i*/*r«  111    «tmigauon 

est  reputation.     But   this  evidence  the  Chief  Justice  excluded;  of  damages, 
observing  that  the  coart  had  no  authority  to  presume  that  future  ^e^^^fu 
tenants  would  be  violators  of  the  law;  or  that  the  houses  would  pied  as 
have  been  leased  for  any  unlawful  purposes.     To  this   decision  fame. 
the  defendant  excepted. 

Per  Cur.  Parrisy  J.  We  Ihink,  with  the  judge  who  presided 
at  the  trial,  that  the  court  had  no  authority  to  presume  that  fu- 
ture tenants  would  be  violators  of  the"  law,  or  that  the  houses 
would  have  been  leased  or  used  for  any  unlawful  purpose,  if 
they  had  not  been  destroyed. 

2. 

Squike  v.  Hollenbeck,  Sept.  T.  1830,  9  Pick.  Mass.  Rep. 

p.  55 1 . 
Trespass  for  taking  the  plaintiff's  mare  out  of  his  possession.  In  trespass 
The  defendant  offered   to  prove,  that  the  property  was  in   one  portatilsth* 
Crippen,  and    that   one   Baldwin,  being  a  creditor  of   Crippen,  defendant 
caused  the  mare  to  be  attached  by  a  deputy  sheriff,  and  taken  out  in  mitiga* 
of  the  defendant's  possession,  and  that  the  mare  was  sold  accor-  "^"g^^thi*" 

*In  tresptss  for  breaking  and  eateringtho  plaintiff  ^0  bouse,  with  intent  to  ravish 
his  wife,  the  defendant  cannot  give  evidence  that  the  plaintiff's  wifo  ws?,  at  the 
time  of  the  trespass,  of  lewd  and  abandoned  character ;  Davenport  v.  Russell,  5 
Day,  145. 
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SdMtb«    ^^^^  ^^  ^^^'  ^^^  ^^^  proceeds  applied  to  the  payment  of  the  pro- 
long to  the   per  debt  of  Crippen. 

mSth5  ^^^  defendant  was  a  stranger  claiming  to  set  up  the  property 

theybsTe    of  Crippen,  to  a  third  person,  in  mitigation  of  damages,  without 
use  of  the  ^  any  authority  from  Crippen  to  act   for  him.     The  judge  ruled 
tlT^'h  ^    Against  the  admission  of  the  evidence  offered  by  the  defendant, 
taking  them  and  the  jary  found  a  verdict  for  the  full  value  of  the  mare,     if 
*nifi«ed^   this  was  wrong,  a  new  trial  was  to  be  granted, 
wiihoutany      Per  Cur,     The  question  to  be  considered  is,  whether,  if  the 
^'    property  comes  to  the  use  of  the   owner,  evidence  of  that  fact 
may  not  be  received  in  mitigstion  of  damages;  and  we  all  think 
it  may  be.     The  reason  why  a  party  having  possession  should 
maintain  trespass  is,  that  he  may  have  sustained  injury  by  being 
deprived  of  the  goods;  nor  should  his  claim  to  damages  be  con- 
strued strictly.     Ordinarily,  he  is  either  the  owner,  or  answera- 
ble over  to  the  owner;  and  in  either  case,  he  is  entitled  not  only 
to  damages  for  the  taking,  but  also  for  the  value  of  the  goods. 
Possession  is  prima  facU  evidence  of  title,*and  unless  the  con- 
trary is  shown,  it  is  sufficient  to  entitle  the  plaintiff  to  recover 
for  the  value.     But  here,  if  ttie  allegation  of  the  defendant  can 
be  made  out  by4)roof,  the  plaintiff  is  not  answerable  over.    The 
real  damage  then  sustained  by  him,  arises  from  the  injury  to. his 
special j>roperty,  and   he  ought  not  to  recover  for  the  value  of 
the  mare.     The  evidence  which  was  rejected  ought  to  be  receiv- 
ed, and  the  burden  will  rest  on  the  defendant  to  prove  satisfac* 
torily  the  fact  alleged,  in  order  to  justify  a  reduction  of  damages* 
New  trial  granted. 


(F)  Evidence  in  aggravation  of. 

1. 

Anonymous,  Dec.  T.  1821,  1  Alabama  Rep.  52. 

b^^m         ^^  ^^'     Crenshaw,  J.     The  declaration  alleges  that  defend- 

4iff*i  hoase  ant,  with  force  and  arms,  broke  and  entered  into  plaintiff's  dwel- 

^n^&T    l^^E  house,  under  pretence  of  searching  for  money  stolen,  and 

searching     unlawfully,  unreasonably,  and  maliciously  searched  said  house 

goods,  inja  without  a  warrant,  &c.  by  means  whereof  plaintiff  and  his  family 

t^nmeybe  ^^^^  disturbed  in  their  dwelling,  his  private  papers  exposed  to 

{>roved.       the  eye  of  curiosity,  and  he  greatly  injured  in  his  good  name, 

fame  and  credit,  and  brought  into   public  scandal,  infamy  and 

disgrace,  &c.     The  defendant  demurred,  and  assigned  for  causes, 

1st.  The  plaintiff  claims  consequential  damages  for  an  injury  to 

his  character,  in  an  action  of  trespass  vi  et  armU,    2d.  An  inju- 
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ry  Vi^  foree  caBnot  be  joined  in  the  eame  metion  with  an  injury 
to  the  character.  The  court  below  sustained  the  demurrer^ 
which  is  the  matter  assigned  as  error  here. 

It  is  laid  down  by  the  jnost  approved  authorities,  that  in  this 
action  damages  are  recoTerable  for  all  injuries  which  naturally 
result  from  the  wrongful  act  which  constitutes  the  trespass.  In 
many  instances  it  is  not  necessary  to  allege  such  incidental  or 
consequential  injuries  in  the  declaration;  but  they  may  be  given 
in  evidence,  under  the  general  allegation  of  olia  enortaa.  The 
declaration  here  alleges,  that  by  reason  of  a  tortious  entry  into 
the  plaintiff's  dwelling  house,  and  an  unlawful  and  malicious 
search  for  stolen  money,  he  sustained  an  injury  in  his  chaiacter 
Can  we  conceive  any  act  better  adapted  to  wound  sensibility  and 
destroy  reputation?  It  is  the  natural  and  immediate  consequence 
of  the  unlawful  and  malicious  entry  and  search  of  the  plaintiff's 
dwelling.  He  may  have  sustained  no  pecuniary  loss,  but  the 
injury  fixes  on  him  the  eye  of  public  suspicion,  inflicts  a  rank- 
ling wound  on  his  feelings,  and  tends  to  prostrate  his  char- 
acter. We  think  that  in  this  form  of  action  damages  may  be 
reeovered  for  such  a  consequential  injury.  It  is  immaterial 
whether  it  be  averred  in  the  declaration  or  not;  it  may  be  given 
in  evidence^  and  if  it  naturally  resolts  from  the  original  tres- 
pasSy  it  goes  to  aggravate  the  damages,  though  it  is  not  to  be  view* 
ed  as  a  substantive  cause  of  action  in  the  case.  I  know  of  na 
action  which  would  lie  for  this  consequential  injury  to  the  plain- 
tiff's  character.  If  he  cannot  obtain  satisfaetion  in  this  form  of 
action  he  is  without  remedy.     Judgment  reversed* 

2. 

Ta£ATv.  BABBxa  AVD  AffoTHER,  July  T.  1828,7  Conn.  Rep* 
275,  279.    S.  P.  Shafeb  v.  Smith,  7  Har.  &  Johns.  R.  67. 

Trespass  d«  bonis  aspartatis. 

Per  Cur.    Hosmer,  C.  J.     At  the  time  of  the  trespass  connnit^ 
t)ed,  the  defendants  opened' a  chest  belonging  to  the  plaintiff^  ^^^'pL    • 
made  use  of  language  in  relation  to  the  contents  of  it,  that  woun-  stances 
ded  her  feelings;  and  the  facts  having  been  prqved,  an  increase  ^^pany 
of  damages  was  demanded  on  this  account.      'Rie  defendants  and  give 
prayed  the  court  to  charge  the  jury,  that  they  could  not  aug- a  trespass, 
ment  the  damages  on  this  ground;  but  the  judge  omitted  to  give  utnrtS^ 
them  any  instruction  on  this  subject.  toenhanci 

"It  is  always  the  practice,"  said  Le  Blanc,  J.  in  Bracegirdle  v.  ^  ^^l^ 
Orford,  2  Mau;  &  Selw.  79,  "to  give  in   evidence  the  circum- the  pecunia 
stances  which  accompany  and  give  a  character  to  a  trespass^^'taineci  by 
and  that  is  the  case  relative  to  the  evidence  before  us.     The  jury  JJ^reforSf^ 
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^^dSn^  *'®  "®*  bound  dowtt  to  give  the  mere  pecuniary  lots  ButUtneA 
an  action  of  by  the  plaintifT,  but  may  award  damages  for  the  malice  and  in- 
bonis^^lspor  ^^^^  attending  a  trespass.  In  an  action  for  breaking .  and  enter- 
the  defend  *°^  ^^*  plaintiff's  close,  and  searching- for  game,  he  was  permit- 
ant  opened  ted  to  prove,  that  the  defendant,  on  being  warned  off  the  plftin* 
ihepiahiiff  ^^^'^  ^^'^^y  used  very  intemperate  language,  and  threatened  to 

containing  Commit  him;  (Merest  v.  Harvey,  5  Taun.  442.)  and  yet  no  mat- 
ter weanns:.  -  ^.  11  1        r«i  .      .    , 

apparei,and  ^^^  ^i  aggravation  was  alleged.  The  same  principle  was  recpg- 
UngSa^tTn  "*^®^  by  this  court,  in  Edwards  v.  Beach,  3  Day,  447,  and  in 
relation  Churchill  V.  Watson,  5  Day,  140.  There  are  instances  where 
wounded  *^®  damaares  do  not  necessarily  arise  from,  or  accompany  the  act 
her  (eeiin^a  complained  of,  whicb,  iiotwithstandinffs  are  allowable,  but  which. 

It  was  held,  .  J        .  ^     *  .  .,        ,    1.       I      ^  X  V  .• 

that  these  ^^  order  to  prevent  surprise  on  the  defendant,  must  be  particu* 
«8*'w'2r?"  ^^""'y  »"«ged  in  the  declaration.  1  Chit.  PI.  386,  7,  8.  The 
proper  ts be  abuse  to  the  plaintiff,  however,  by  searching  her  chesty  and  in- 
in'tulsessing  ^"^S^^^g  ^^  improper  remark,  at  the  time  and  in  the  manner  men- 
the  dama     tioned,  was  an  aggravation  of  the  trespass  co-etaneously  existing 

with  it,  and   serving  to  show  the  malice,  with  which  her  legal 

rights  were  violated. 


VIIL  RELATIVE  TO  THE  INDICTMENT  FOR. 

The  State  v.  Mills,   June  T.  1830,  2  Dev.  N.  Ca.  Rep.  420, 
S.  P.  The  State  v.  Simpson  and  Fisbeb,  1  ib.  504. 
In  ap  indi        ^^^^  ^*^  ^^  indictment   against  the  defendant  for  a  forcible 

mcntfora     trespass. 

S  tn"*"  ^^^  ^^^'  '^H^^'  J'  The  objection  to  the  indictment  is  foun- 
personal  ded  on  the  position,  that  at  common  law,  no  trespass,  either  on 
greater^'  lands  or  chattels,  was  indictable,  without  a  breach  of  the  peace; 
be^av  *""?  ^^^  *^^^  ^^  *^  chattels,  so  the  law  now  remains,  I  do  not  sup- 
thanisex  ''pose  that  an  actual  breach  of  the  peace  is  necessary,  to  make  a 
i?e  worcS7  trespass  a  crime.  But  certainly  it  must  be  something  more  than 
▼ici  armis.  a  mere  civil  injury,  or  that  degree  offeree  which  is  expressed  by 
passnma  *'^^  terms  vi  ct  armis.  The  act  must  involve  a  breach  of  the 
brcaciTo*  P^^^^>  ^^  manifestly  and  dkcctly  tend  to  it,  as  being  done  in  the 
the  peace,  presence  of  tjje*party,  to  his  terror,  or  against  his  will.  The 
tend  uTu^  force  or  the  numbers  can  make  no  difference,  (except  under  the 
as  being  statutes  of  forcible  entry  and  detainer,)  where  they  neither  put 
presence  of  ^be  Owner  in  fear,  nor  provoke  him  to  an  immediate  redress  of 
lor  iot\^^^  ^^^  wrong  by  force,  nor  excite  him  to  protect  the  possession  of 
terror  or  his  chattel  by  personal  prowess  ;  and  none  of  these  can  happen 
a^§«nst  his  j^^  ^^le  absence  of  the  owner  and  his  family^ 

"^If  three  perions  commit  a  trotpass  upon  the  property,  in  the  presence  of  the  per* 
son  in  possesaioD,  their  number  makes  it  indictable,  althoa^b  actual  force  ia  not 
wted;  State  T.  Simpaon  and  Fiaher,  1  Dot.  Rop.  504. 
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I.  NATURE  OF  THE  ACTION,  p.  209. 
II.  FOR  WHAT  IT  DOES,  OR  DOES  NOT,  LIE,  p.  209. 

III.  REQUISITES  TO  MAINTAIN. 

(A)  Of  the  plaintiff's  imtekest  in  the  thino 

CONTERTBD, 

(a)  Possession,  p.  212. 

(b)  Property,  p.  212. 

(B)  Of  the  conteksioh,  p.  213. 

IV.  BY  WHOM  MAINTAINABLE,  p.  216. 

V.  AGAINST  WHOM  MAINTAINABLE,  p.  219. 
VI.  DEFENCE  IN,  p.  223. 

VII.  RELATIVE  TO  BRINGING  THE  PROPERTY  IN- 
TO  COURT,  p.  224. 
VIII.  OF  THE  PLEADINGS; 

(A)  Declakation. 

(a)  Venue,  p.  226. 

(b)  Description  of  the  property,  p.  226. 

(B)  Plea,  p.  226. 
IX.  DAMAGES  IN,  p.  226. 

JC.  INTEREST,  p.  229. 


^ 


I.  NATURE  OF  THE  ACTION. 

» 

Mather   v.  MintsTers   of  Trinity  Church,  anb  others, 
Dec.  T.  1817,  3  Scrg.  &  Rawie's  Penn.  Rep.  516. 
Duncauy  J.,    It  may  be  laid  down  with  respect  to  thig  action,  JNFatureof 
(trover,)  that  it  is  in  substance  a  remedy  to  recover  the  value  of  oftroTen* 
personal  chattels,wroDgfaIly  converted  by  another  to  his  own  use. 


IL  FOR  WHAT  IT  DOES,  OR  DOES  NOT  LI|:.t 

1- 
Weis-er  v.  Zeizinger,  1800,  2  Yeates'  Penn.  R^p.  537. 
It  was  contended  for  the  defendant  in  thifi  case,  which  was  an  Trover  wQI 

*  II  is  a  special  action  on  the  case  to  recover  damages  for  the  wrongful  conyer-  ^^^ 
sion  of  property  to  the  taker's  use,  and  not  for  the  restoration  of  the  thing  itself. 
The  gi«t  of  the  action  is  theiiicgal  conversion.  And  lies  only  for  persona!  proper- 
ty; Colegrave  v.  Santos,  2li»Si  C.  7&  The  plaintiff  must  have  the  right  of  pos- 
session, and  the  right  of  properly  to  sustain  the-actlon;  Gordon  v.  Harper,  7  T.  R.9. 
Bathe  need  not  have  actual  possession,  the  right  of  possebsion'being  sufficient;  Hud- 
con  v.  Httdsoo-,  cited  7  T.  R.  19;  Armory  v.  Delm&ine,  t  Stra.  505;  Sutton  v.  Buck* 
2  Taun.  jlep.  302.  Aod  a  temporary  property  in  the  thing,  is  sufficient;  Roberta 
V.  Watth  2  Tuun.  Rep.  S68. 

t  Trover  lies  for  wild  animals,  which  have  been  tamed,  and  strayed  away,  but 
without  acquiring  their  natural  liberty;  Aroory  v.Flyn,  14  Johns.  Rep.  103. 
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action  of  trover,  brought  to  r%^>rer  a  title  deed,  that  detinue^ 
and  not  trover  was  the  proper  action;  but  the  court  held,  that 
the  action  of  trover  was  well  brought. 


Hudspeth  t.  Wilson,  June  T.  T830,  2  Devereax's  N.  C.  Rep. 

p.  372. 
Andfcra        Trover  for  a  judgment  rendered  by  a  justice  of  the  peace. 
jndgBMnu        pgy  f;^      jj^i^  j^     The  first  question  is,  whether  trover  will 

lie  in  this  case.     Trover  will  not  lie  to  recover  a  record,  but  it 
will  lie  to  recover  letters  patent,  being  but  the  copy  of  a  record; 
Hardress,  111.     It  lies  for  a  bond,  without  alleging  that  it  was 
due  to  the  plaintiff*;  Wilson  v.  Chambers,  Cro.  Ca.  262.     It  klso 
lies  for  a  note^  in  which  the  plaintiff  has  no  legal  interest;   Mur* 
vay,  ei  al.  t.  Barling,  10  Johns.  172.     It  will  lie  against  the  finder 
of  a  bank  bill,  but  not  against  his  assignee;  Anon.  1  Salk.  126. 
Ii  lies  upon  a  special  property.     A  stranger  may  maintain  it  upon 
a  special  property,  by  bailment,  as   well  as  the  obligee  himself* 
And  a  stranger,   as  Veil  as  the  obligee,  may  declare  in  trover, 
.    ut  de  scripto  sua  obligaiono;  and  the  scriptum  stmni  is  not  inserted^ 
to  declare  that  the   defendant  has  converted  the  duty,  or  chose 
tn  action,  which  belonged  to  the  plaintiff^  but  to  show  what  sort 
of  a  deed  it  is  which  is  converted;  Arnold  v.  Jefferson,  1  Lord 
•      Raym.  275;  S.  C.  Sal.  654,     It  is  stated  in  Watson  v.  Smith, 
Cro.  EUz.  723,  that  trover  will  not  lie  for  a  bond.     But  the  au- 
thor of  Bac.  Abr.    (Trover,  D.)  says,  that  other  authorities,  be- 
sides  being  more  modern^  seem  to  be  the  better'opinion.     The 
Q,]aiDtiff  had  a  property  in  the  judgment  in  question,  and^  there- 
fore, this  action  will  lie. 

3. 

TooD  V.  Crookshanks,  Aug.  T.  1808,  3  Johns.  N.  Y.  Rep.  432« 
Ptr  Cur.     An  action  of  trover  will  lie  for  a  note  in  the  hands 
of  a  third  person.* 


Or  »note. 


4. 
Mather  v.  The  Ministers  of  Tanj^Tv  Church  and  oth- 
ers, Dec.   T.    1817,  3  Sergt.    &   Rawle's  Penn.    Rep. 
509,  511. 
JoTjrfw^^^      TUghman,  C.  J.     This  (trover,)  is  not  the  proper  form  of  ac- 
juries  to      tion,  to  try  the  title  of  land,  nor  have  I  been  able  to  find  any  case 
where  it  has  been  sustained  for  that  purpose,  although  there  are 

*  So6  Scott  T.  JoiieS)  4  Taun.  Rep.  865»  tna  Col^ravo  v.  Santoi,  2  B.  &  €.  ?€• 
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tB«njr  cases  where  it  has  been  brought  for  the  conversion  of^^"^?**** 

J  II  1    .        crreai  prop 

wood,  coals,  &c.,  when  the  right  of  the  freehold  was  not  ciaim-^-erty. 
«d  by  Ae  defendants.     The  incpnvenience  of  trover  lo  decide 
the  title  of  the  land,  would  be  great;  for,  being  a  transitory  ao-. 
tion,  the  trial  might  be  transferred  to  a  distant  county,  or  even 
to  a  distant  state,  if  the  defendant  should  happen  to  be  found 
there. 

-  DuncaUj  /•  It  (trover)  does  not  lie  for  injuries  to  land  or 
other  real  property,  even  by  a  severance  from  the  freehold,  un- 
less there  be  also  an  asportation;  that  if,  after  severance  from 
the  freehold,  av  in  the  case  of  trees  cut  down,  the  property  sev-  , 
ered  be  taken  away,  or  if  coals  dug  from  a  pit  be  afterwards 
thrown  out,  this  action  will  lie  by  the  person  having  the  right, 
and  being  in  the  possession,  against  a  mere  intruder  and  tres- 
passer.* 

Nelson  ▼.  BuaT,  July  T«  1818,  15  Mass.  Rep.  2D4. 
'  Trover  for  30  byahels  of  corn  and  600  lbs,  of  corn  stalks.        But  it  fma 

The  evidence  was,  that  the  corn  and  stalks  were  standing  and  ^^ndol^rry^ 
growing  on  the  plaintiff 's  land,  and  that  the  defendant  cut  and  ingaway 
carried  them  away  at  one  and  the  same  time;  and  a  verdict  be-  inland 
ing  returned  for  the  plaintiff;  it  was,  on  exceptions  filed,  insist-  g^^ving. 
ed  for  the  defendant,  that  the  plaintiff  had  misconceived  her 
action,  and  that  the  in  jury   complained  of,^  having  been  done 
to  the  realty,  trespa.<(s  was  the  proper  remedy. 

Per  Cur.  The  plaintiff  had  a  right  to  waive  her  demand  for 
the  trespass  done  to  her  close,  and  sue  only  for  the  value  of  the 
property  taken,  in  trover.  If  the  defendant  was  in  fact  a  trcs- 
passer,  in  entering  the  close,  and  cutting  down  the  corn ;  the 
property  of  the  corn,  when  cut,  was  in  the  plaintiff;  and  the 
taking  it  away  was  a  wrong,  for  which  the  action  of  trover  wiH 
lay. 

6. 

PiHKHAM  T.  Obak,  et  al.  Sept.  T.  1826,3  N.  H.  Rep«  4S«v 
Trover  for  six  loads  of  manure. 

The  court  below  instructed  the  jury,  that  manure  lying  upon  j^*"™^^ 
the  ground,  but  not  mixed   or  incorporated  with  the  soil,  was  ihe  earth, 

but  not  in 
^  Trover  wUl  not  lie  for  goodt  seised  hy  Tirlae  of  le^I  process,  and  in  the  costo* 
6j  of  the  law;  Jemier  ▼.  Joliffe,  9  Johns.  Rep.  381.  And  it  will  not  He  for  goods 
awarded,  to  be  delivered  to  theplaiatifl^  Hunter  v.  Rice,  15  East,  100.  So  alee  m 
other  ease*  where  the  right  of  property  is  not  vested  in  the  plaintiff;  Hanson  r.  My- 
er«  6  East  Rep.  614.  But  a  bailee  has  a  safficient  interest  to  maintain  the  action; 
Burton  v.  Hughes,  S  Bing.  173;  Button  ▼.  Buck.  2  Taun.  30f.  And  see  Morrison 
▼.  Gray,  ti  aU  9  Bing.  290;  Cox  v.  Harden ,  4£ast.  211. 
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eoi 
wi 


irpomied  personal  propertVi  for  which  an  action  of  trover  might  be  wp- 

with  tb«  _A   J  *  ■ 

8oil,i8p«r    ported, 

^{**J  PJJP       Verdict  for  the  plaintiff  and  motion  for  a  new  trial,  on  the 
trover  lies,  ground  that  the  jury  had  beeh  misdirected, 
wron^uify      ^^  ^^"     Richardson^  C.  J.     We   entertain  no   doubt,  that 
coDTerted.  manure  lying  upon  the  earth,  but  not  incorporated  with  the  soil, 

is  personal  property,  and  that  trover  lies,  when  it  is  wrongfully 

converted  ;  2  East.  154. 


IIL  REQUISITES  TO  MAINTAIN. 

(A)  Of  the  plaiktiff's  interest  in  the  thing  converted. 

(a)  Possession. 

PiNKHAM  V.  Gear,  et  al.  Sent.  T,'1826,  3  New  Hamp.  Rep- 
485.  S.  P.  Duncan  v.  Spear,  11  Wend.  N.  Y.  Rep.  67, 
note;  Mathvr  v.  Trinity  Church,  3  Sergt.  &  Rawl» 
Rep.  512, 513, 

ofifchatrcl      ^^  ^^'     R'^chardsony  C.  /.     The  only  remaining  question  in 
issufficicDt  this  case  is,  whether  possession  of  a    chattel   is,  as   against  a 
evidSice^*  stranger  to  the  title  of  it,  evidence  of  property  in  an  action  of 
of  title,  to    trover?     On  this  question  the  authorities  are  clear.     It  is  well 
piaimifrto  settled,  that  the  finder  of  a  chattel  may  maintain   trover   for  it, 
Sov^J*^     against  any  peison  but  the  owner;  1  Chitt.  PI.  168;  2  Saund.  47. 
a.  note  1 ;  2  Taunt.  301,  Sutton  v.  Buck  ;  1  Strange  505,  Armo- 
ry v.  Delamirie;  11  Johns.  529,  Schermerhorn  v.  Van  Volken- 
burg.     And  we  are  of  opinion,  that  possession  is,  in  all  cases, 
sufficient  prima  fade  evidence  of  property,  tcrmaintain  trover. 


(h)  Property. 

Hotchkiss  V,  M'VicKAR,  Oct.  T.  1815,  12  Johns.  N,  Y.  Rep. 
403,  406.     S.  P.  SHE1.D0N  V.  Soper,  14  ib.  353;  Heyl 
V.  Burling,  1  Caine's  Rep.  14;  IIolscombe  v.  Town- 
end,  1  Hill's   Rep.   399;  Dillenback  v,  Jerome,  7 
Cow.  Rep.  294. 
Toenubie        Per  Car.     Spencer^  J.     To  entitle  a  party  to  maintain  trover, 
tonrnaJuIin  *wo  things  are  necessary:    1st.  Property  in   the  plaintiff;  and, 
^^'■^'^    2d.  A  wrongful  conversion  by  the  defendant.     The  plaintiff 's 
must  Lave  property  may  be  general,  or  special.     A  carrier,  bailee,  or  the 
enSor^spe"  P^'^son  who  finds  a  chattel,  has,  in  regard  to  his  possession,  s«f- 

cial  proper 

ij  in  th«m*      *  Ai  to  an  absolute  or  apecial  property  in  chftUcls,  to  saitain  the  action,  aee  Amo^ 
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fici«nt  property  to  entitle  him  to  maintain  the  action.  A  sheriff 
who  has  seized  goods  on  B,fi.  fa.  may  maintain  this  action  against 
any  person  who  takes  them  away,  and  converts  them,  before  a 
sale;  2  Saund.  47. 


(B)    Of  THE  CONTERSION. 

1. 
SpEHCEa  V.  Blackman,   May  T.  1832,  9  Wend.  N-  Y.  Rep. 

p.  167,  168. 

Per  Our.    Savage^  C.  J.     A  conversion   seems  to   consist  in  ^^y  torn 
any  tortious  act,  by  which  the  defendant  deprives  the  plaintiff  of  ^s.^^^'^^ 
his  goods;  3  Stark.  Ev.  1492.     A  demand  and  refusal  to  deliver,  pnyes  the 
are  in  general,  evidence  of  a  conversion,  Eisgoods^ia 

Bulled,  J.  says:  "If  one  man  who  is  entrusted  with  the  goodsaconvcr 
of  another,  put  them  into  the  hands  of  a  third  person,  contrary^ 
to  orders,  it  is  a  conversion.  If  a  person  take  .my  horse  lo  ride, 
and  leave  him  at  an  inn,  that  is  a  conversion;  for  though  I  may 
have  the  horse  on  sending  for  him,  and  paying  for  the  keeping 
of  him,  yet  it  brings  a  charge  on  me  ;"  Syeds  v.  Hay,  4  T.  R. 
260.     This  has  been  often  recognized  as  sound  law  in  this  court. 

2. 

Reynolds  v.  Shuler,  Feb.  T.  1826,  5  Cow.  N.  Y.  Rep.  323. 
S.  P.  Bhistol  v.  Burt,  7  Johns.  Rep.  254;  Murray  v. 
Burling,  10  ib.  172.  • 

Per  Cur.     Sutherland^  J.     It  is  not  necessary  to  a  conversion, 
that  there  should  be  a  manual  taking  of  the  thing  in.question  by  ^Qic^ng^toez 
the  defendant.     It  is  not  necessary  to  show  that  he  has  applied  ®'?'?®*^° 
it  to   his  own  use.      If  he  undertakes  to   exercise  a   dominion  the  proper 
over  it,  in  exclusion  or  in  defiance  of  the  plaintiff  ^s  right,  that  ^yjj^*"^®^^^*^^ 
is,  in  law,  a  conversion^  whether  it  be  for  his   own  or  another  ancc  of  the 

_^  •  owner's 

person's  use.  righ^Ma 


conversion* 


rjr  V.  Dolm&ine,  1  Stra.  508,  where  the  court  hbld  that  a  bare  possession  was  suffi- 
cient; as  where  a  chimney  swceper*»  boy  foand  a  jewel  and  carried  it  to  a  gold, 
emith,  who  refased  to  deliver  it>  And  in  Roberts  ▼.  Wyatt,  3  TauD.268;  the  court 
hold,  that  a  temporary  properly  was  sufficient  to  maintain  tho  action.  But  the 
plaintiff  must  have  a  complete  right  to  t^e  property;  HunU^r  v.  Rice,  15  East's  R. 
100;  Hanson  v.  Myer,  6  East.  614;  Ragg  v.  Mineit,  11  East,  210.  And  in  Bloxam 
ei  a!,  V.  Sanders,  4  B.  kC.  9S^f  the  court  held,  that  to  maintain  this  action,  the 
plaintifF  must  not  only  have  a  rij^ht  of  properly,  but  a  right  to  the  possession;  and 
see  Thompson  v.  Giles,  et  al.  2  B.  &  C.  422;  SoIIick  v.  Smith,  c/  al  3  Bing.  003; 
Knight  ▼.  Leigh,  4  Bing.  589. 

*  Th«  Min^  prinoipai  was  laid  down  in  Saipwick  v.  Blanchard,  6  T.  R,  298«  and 
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3. 
Careovat  v.  B0RBANK,  Dcc.  T.  1827,  1  Dey.  N.  C.  Rep,  307. 
Bat  it  most  Henderson,  J,  Conversion  is  an  act  of  ownership,  exercised 
wordswll  ^^^^  *^^  personal  chattel  of  another,  inconsistent  with  the  own- 
not  ameuDt  er's  right.  It  must  be  an  act:  bare  words  will  not  do.  Words, 
sion.  BOweTer,  may  qualify  an  act,  and  shew  its  character.  ^ 

4. 
Everett  v.  Coffin,  and  Cartwright,  May  T.  1831,6  Wend. 

N.  Y.  Rep.  603,  607. 
A  defefld      .  Trover  for  a  quantity  of  lead, 

ani's  admii     Per  Our.     Sutherland^  J.     The  evidence  of     demand  and  re- 
property     fusal  was  sufficient,  under  the  circumstances  of  the  case.     One 

cUimedhad  ^f  ^j^g  defendants  admitted  to  the  witness  Tufts,  who  went  to  as- 
come  to  his  ,  .     1     »  «    . 
possession,  certain  what  had  become  of  the  lead,  that  it  haa  come  to  their 

{f^i^gn^^f  possession,  that  they  had  sold  it  and  receired  the  money  for  it. 

aconycr      A  more  formal  demand,  after  such  an  admission  was  not  necessa- 

outsbowing  ry  ;  La*  Place  v.  Aupoix,  1  Johns*  Cas.  406,  and  the  .cases  there 

a  demand     ^ited. 
Aod  refusal* 

6. 

NfiwsuM  V.  Newsum,  Feb.  T.  1829,  1  Leigh's  Va.  Rep.  86.  S. 
P.  Earle   t.    Vanbuben,  2Ha]st.  Rep.  334;  Carro* 
WAY  V.  BuRBANK,  1  Dev.  Rep.  308. 
Trover  for  a  slave. 
Proof  of  de       '^^^  court  below  instructed  the  jury,  that  if  from  the  evidence, 
mandand    they  believed  there  had  been  an  actual   conversion  of  the  slave 
w  neccssa  ^^  ^^^  defendant's  use,  proof  of  demand  and  refusal  was  not  ne- 
ry  in  iro?er  cessary.     To  this  opinion  the  defendant  excepted. 

where  there        -^     •'^  ^  r        *  i      -  •  ^    «  ^    xi_ 

is  proof  of       Per  Cur.     Carry  J.     As  to  the  instructions  of  the  court,  they 
rerskfnr"   ®^®°*  *°  °^^  entirely  correct.     Demand  and  refusal,  is  only  evi- 
dence  of  conversion,  and  therefore,  not  necessary  under  the 
facts  of  this  case,  where  a  conversion  is  proved  by  other  e^vi* 
dence.* 

6. 

BAtEs,  BT  AL.  V.  CoNKLiNG,  May  T.  1833,  10  Wend.  N.  Y. 
Rep.  389.     S.  P.  Woodbury,  et  al.  v.  Long,  8  Pick. 
Mass.  Rep.  543. 
Trover. 
wh^rT^he        ^^^  ^^*     Savage^  C.  J.     It  ^as  objected  on  the  trial,  that  a 

defendant  in  Hicbardson  v.  Atkinson.  1  Stra.  576.  Receiving  property  under  an  assi^meoi 
by  a  person  who  has  no  right  to  transfer  it,  is  a  conversion;  M^Carne  y.  Da?ies,  6 
East,  538.  So  also  advancing  money  on  goods  belonging  to  another;  Hartop  v. 
Hoare.  1  Wils.  9;  end  see  Carlisle  y.  Garland,  7  Bing.  2^8;  Price  v.  Hilyear,  4 
Bing.  597;  Laxarns  y/.Waithman,  5  B.  &  M.  313. 
'^  Where  the  taking  is  tortious,  a  previoas  demand  and  refvid  is  not  neceeftary. 
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demand  and  refusal  should  have  been  proved.     Demand  is  not<»««wto 
necessary,  except  when  the  defendant  is  in  possession  lawiully.  of  the  prop 
In  this  case  the  possession  was  tortious.     If  the  property  was  {'Ijy^'^^"^ 
the  plaintiff's,  the  sheriff  had  no  right  to  levy  on  it,  and  a  sale 
by  him  without  authority,  conferred  no  right  on  the  purchaser. 
All   who   intermeddled  with  the  property   were   tort   feasors. 
There  was  an  actual  conversion.     No  demand  was  necessary. 

7. 
Packa&d  v.  Getman^  May  T.  1830,  4  Wend.  N!  Y.  Rep.  615. 

Per  Cur.  Savage^  C.  J.    The- judge  erred  in  hiy  charge  to  the  ^?*"l^"^j 
jury.     It  had  previously  been  decided  in  this  case,  6  Cow.  757,  ispriinafa 
that  a  demand  and   refusal,  is  prima  facie  evidence  of  conver- ^**^*^*J5IJ|J.* 
sion,  but  the  defendant  may  give  evidence  to  negative  the  pre- won- 
sumption  of  a  conversion  arising  from  such  refusal  and  demand; 
and  that  on  the  evidence  in  this  case  it  should  have  been  submit- 
ted to  the  jury,  whether  there  had  been  a  conversion  in  fact. 

8. 
Watt  v.  Potter,  June  T.  1820,  2  Mas.  U.  S.  Rep.  77,  80,  81. 

Story^  J.     A  demand  and  refusal  to  deliver  is  not  of  itself  a  ^Ii^djl5SJfj| 
conversion  ;  but  it  is  evidence  from  which  a  jury  may  presume  a  is  made  by 
conversion.     Where  a  demand  is  made  by  an  agent,  and  the  par-  JtSa^  n 
ty  refuses  to  deliver  to  the  agent,  either  because  he  has  no  au-  J^^M*^?*^ 
tbority,  or  declines  to  produce  it,  such  a  refusal,  under  such  cir-  thorityin 
cumstances,  is  not  even  evidence  of  a  conversion,  for  every  per-  ^^^J^i 
son  in  possession  of  properly,  has  a  right  to  retain  it,  until  it  is  to  show  hi» 
demanded  by  some  person   having,  and.  if  required,  producing  Scmajod^'^ 
competent  authority  to  demand  it.      I  agree,  therefore,  to  the?«^^^»»* 
authorities  cited  at  the  bar  on  this  point,  and  admit  their  entire  denceofv 
correctness.     Esp.  N.  P.  591,  cites  2   Bulst.  312;  Solomons  y.  ^°^*™^"' 
Dawes,  1  Esp.  Rep.  83.     But  if  the  refusal  do  not  turn  upon  the 
supposed  want  of  authority,  if  the  party  waives  any  inquiry  int^ 
the  authority,  or  admits  its  sufficiency,  and  puts  his  refusal  upon 
another  distinct  ground,  which  cannot,  in  point  of  law,  be  sup^ 
ported,  there  the  refusal,  under  such  circumstances,  is  presump** 
tive  evidence  of  a  conversion.     If,  for  instance,  the  party  puts 
his  refusal  upon  the  ground,  that  the  property  is  his  own,  or  that 
be  has  a  lien  upon  it,  and  such  claim  is  unfounded;  or  if  his  ob- 
jection to  a  delivery  be  frivolous  or  fraudulent,  there  he  cannot 
shelter  himself  from  the  legal  presumption  of  a  conversion,  which 
his  unjust  refusal   authorises.     Whoever   undertakes  tortiously 
to  deal  with  the  property  of  another  as  his  own,  or  tortiously 
detains  it  firom  the  owner,  is,  in  contemplation  of  law,  guilty  of 
a  converdion  of  it.  v 
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IV.  BY  WHOM  MAINTAINABLE. 

J. 

Webb  v.  Danforth,  1804,  1  Day's  Conn.  Rep.  301,  311.     S. 
P.  Campbell  t.  Campbell,  2  Murph.  Rep.  65. 

Generally,       Per  Cur.     It  is  a  general  rule,  that  one  tenant  in  common  can- 
one  tenant  .  •    ^    '     A  •.!•  ^  ^  m 

in  common  Dot  maintain  trover  against  his  co-tenant,* 

cannot 

maintain  o 

trover  «   '  ^' 

againi«t  hit 

CO  tenant.    Hyde  V,  Sxolte,  July  T.  1831,  7   WencL  N.  Y.  Rep.  354,  357. 

S.  P.  St,  John  v.  Standring,  2  Johns.  Rep.  468;  Mki- 
EREAu  V.  Norton,  15  ib.  179;  Gilbert  v.  DicKERsoify 
7  Wend.  449. 

_-  ,      ^         J^r  Cur.     Sutherland.  J.     That  trover  will  lie  by  one  tenant 

Unless  ihe    .  .  %  n         %      %  •  /»   av 

property  be  in  common  agamst  another,  for  the  loss  or  destraction  of  the 
troyed  by   chattel  while  in   his  possession,  is  well  settled,  3  Johns.  Rep. 
his  CO  ten     178,  and  IS  not  controverted  in  this  case. 


B' 

h 
ant. 


3. 

Held  that  Tubbs  t.  Richardson,  March  T.  1834,  6  Vt.  Rep.  442. 

thana^c"*      Mattozks^  J.  after  having  very  fully  reviewed  the  cases,  deliv- 
Btruction  of  gj^d  the  opinion  of  ihe  court,  that  nothinsc  short  of  a  destruction 

the  chattel  , 

wiilander    of  the  property,  will  render  one  tenant  in  common  of  a  chattel, 
?„"!nr«ni   liable  in  trover  to  his  co-tenant. 

in  common 

liable  to  his 

CO  tenant.  4, 

Jones  v.  Dug  an,  May  T,  1821,  1  M'Cord's  S.  Ca.  Rep.  429. 
£zejutors        Per  Cur.    Jfott^  J.     Executors  and  administrators  may  main- 
Strators*"   tab  trover  for  property  converted,  during  the  life  of  their  testa- 
may  mein    ^^^g  ^^  intestates,  and  consij^nees  for  property  of  which  they  have 

tain  trover  *      •        1/  .r^ 

'  never  obtained  possession.  The  law  adjudges  the  possession  to 
be  in  the  person  who  has  the  right;  and  such  constructive  posses^ 
sio'n  is  sufficient  to  enable  the  owner  to  maintain  an  action  of 
trover. 

5. 

Browning,  Adm'x,  v.  Huff,  Feb.  T.  1831,  2  Baileys  S,  Ca. 

Rep.  d74. 
If  an  admin  '    O'JWa//,  J.  delivering   the  opinion  of  the  court  in  this  case 
istrator'fl     held,  that  although  an  administrator  may  maintain  trover  on  his 
Be&session^*  possession  alonc  ;  yet,  if  his  right  of  pQssession  is  brought  into 

is  brought 

*  Or  one  joint  tonant  against  the  other;  Brown  y.  Hedgea,  Salk.  Rep.  290.  Bot 
it  will  lie  where  one  tenant  in  common  has  destroyed  the  property;  Barnadiston  v. 
Chapman,  pited,  4  Eaet,  121;  Fanning  v.  Grenville,  1  Taun.  $41;  4  Taoa.  24. 
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question,  his  administralion  must  be  proved,  in  order  to  entitle  [jjfn^^i^^ 
him  it  recover.  ministra 

tioo  must 
•  be  proved* 

6. 

Badlam,  Ex'a  v.  Tucker,  et   al.   March  T.    1823,  1   Pick, 

Mass.  Rep.  389.  ^^ 

Trover  for  a  brig,  called  the  Frances,  and  her  appurtenances,   lorof  a  dep 
Per  Cur.     Wilde,  J.     The  plaintiflf  claims  a  special  property  in  ^l^^^ 
*he  chattels  in  question,  (the  brig  Frances  and  her  appurtenances,)  taimain  tro 
by  virtue  of  sundry  attachments,made  by  he  plaintiff's  testator  be-  conYersioo 
fore  his  decease.he  beine  then  ar  depntv  of  the  late  sheriff.     These  byastran 
attachments  were  duly  returned,  and  some  of  the  actions  are  still  ertyattach 
pending     The  defendant's  counsel  contend,  that  if  any  special  ^"^^ 
property  was  acquired   by  said  attachments,  it  by  law  vested  in  thctesiaiot 
the  sheriff,  and  not  in  the  deputy;  and  sundry  cases  have  been 
cited  in  support  of  this  objection.      But  on  looking  into  those 
cases,  we  do  not  find  them  at  all  decisive,  and  in  the  case'of 
Perley  v.  Foster,  9  Mass.  Rep.  1 12,  a  contrary  doctrine  is  laid 
down  as  having  been  sanctioned  by  the  practice  and  decisions  of 
this  court. 

This  is  conformable  to  a  well  established  principle,  tfhat  he 
who  has  had  possession  in  fact  of  goods  and  ch-attels,  being  an- 
swerable to  another,  in  whom  the  general  property  is,  may  main- 
tain an  action  of  trover  for  the  conversion  of  them  by  a  stran- 
ger; 6  Bac.  Abr.  685,  Trover,  C  A  deputy  sheriff,  who  takes 
possession  of  goods  attached  on  mesne  process,  is  bound  to  keep 
them  safely,  until  the  attachment  is  dissolved;  and  he  is  answer- 
able both  to  debtor  and  creditor,  if  he  suffers  them  to  be  taken 
away  or  injured.  He  has,  therefore,  the  right  of  possession,  and 
this  constitutes  such  a  special  property  as  enables  him  to  main- 
tain trespass  or  trover  against  any  one  who  may  unlawfully  in- 
termeddle. It  follows,  then,  that  the  plaintiff  may  well  maintain 
the  present  action,  if  the  brig,  at  the  time  of  the-  attachments, 
was  the  proper  iy  of  the  debtors* 

■ 

7. 

Tates  v.  St.  John  and  Van  Alsttne,  May  T.  1834^12  Wend. 

N.  Y.  Rep.  74. 
Trover.  »  . 

Apurchas 

The  plaintiff,  Evert  Yates,  proved  that  in  May,  1830,  he  pur-  er  of peraon 
chased  at  a  sheriff's  sale,  by  virtue  of  three  executions  against  ^[^^j^'iy 
the  goods,  &c.  of  Christopher  E.  Yates,  two  fields  of  winter  »!•  cannot 
wheat  and  one  of  rye  then  growings  and  also  cattle,  farming  uten-  aeiioa     of 

Vol.  VIII.  28 
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trover  a  gj^jg^  g.^..  ?nd  that  after  the  grain  was  harve^ed  and  put  into  the 
plaintiff  bam,  to  wit,  in  Nov.  1830,  Van  Alstyne,  by  the  direction  of  St. 
quMtly"  ^  John,  sold  the  same  at  public  auction,  together  with  other  arti- 
cau9c«  ihe  cles  of  property  purchased  by  the  plaintiff.  The  plaintiff,  after 
erty  to  be  proving  the  value  of  the  property,  rested.  The  defendant  prov- 
^ofliJdg  ^^  ^  judgment  in  favor  of  SU  John,  against  Christopher  C.  Yates, 
mentandexfor  $500,  rendered  in  July,  1830,  and  an  execution  issued  there- 
his  tavor,  °"  ^^^  delivered  to  Van  Alstyne,  a  deputy  sheriff,  under  which 
without  pro  he  alleged  he  sold  the  properly;  and  insisted,  after  such  proof, 
jttdffmentas  that  the  plaintiff  was  not  entitled  to  maintain  his  action,  unless 
fjTccmfon**^^^  proved  the  judgments  upon  which  the  executions  issued,  un- 
underwhich  der  which  he  claimed  title.  The  judge  being  of  that  opinion^ 
^a£*was  *°^  *^®  plaintiff  not  exhibiting  such  proof,  a  nonsuit  was  direct- 
made,        ed  to  be  entered;  which  was  now  moved  to  be  set  aside. 

Per  Cur.  Savage^  C.  J.  The  only  question  is,  whether  it  was 
necessary  for  the  plaintiff  to  produce  the  judgments  to  support 
tlje  executions  under  which  he  purchased.  The  cases  referred 
to»  show,  that  in  trespass  against  an  officer  for  taking  goods  in 
execution,  broughl  by  the  defendant  in  such  execution,  the  offi- 
cer need  not  prove  a  judgment;  but  in  trespass  by  a  stranger  he 
must;  1  Ld.  Raym  733;  6  Johns.  Rep.'l96;  5  Burr.  2633.  In 
Doe  V.  Smith,  2  Stark.  N.  P.  Cas.  175,  it  was  held,  in  ejectment, 
that  a  lessor  who  purchases  at  sheriff  sale  upon  judgment  and 
execution  in  his  own  favor,  must  show  the  judgment  as  well  as 
the  execution.  And  in  Glasin  v.  Eve,  8  Com.  Law  Rep.  298,  it 
was  decided,  that  a  plaintiff  who  made  title  to  goods  by  means 
of  an  execution  in  his  own  favor^  in  a  suit  against  assignees, 
must  show  the  judgment  as  well  as  the  execution.  The  judg- 
ment is  a  part  of  the  title,  and  should  be  shown.  It  i»true,  that 
as  against  the  defendant  in  the  execution,  it  is  not  necessary  to 
produce  the  judgment,  because  he  is  the  party  to  the  record.  It 
is  contended,  that  all  who  claim  under  him  stand  in  the  same  sit- 
uation. This  last  proposition  seems*  to  have  been  denied  in  the 
case  last  cited.  The  execution  may  have  been  prima  fade  suffi- 
ciet)t,  but  when  the  defendant,  St.  John,  showed  himself  a  hona 
Jide  purchaser,  of  property  in  possession,  as  I  infer,  of  the  for- 
mer owner,  the  plaintiff  was  called  on  to  show  a  complete  title. 
The  defendants  in  this  suit,  I  apprehend,  do  not  stand  precisely 
in  the  situation  of  the  defendant  in  the  execution,  in  relation  to 
the  plaintiff.  These  parties  both  claim  the  property  as  Oiice 
owned  by  C.  E.  Yates,  and  claim  adversely  to  each  other.  The 
defendants  in  this  suit  are  neither  parties  nor  privies  to  the  exe- 
cution under  which  the  plaintiff  purchased* 
Motion^ to- set  aside  nonsuit  denied. 
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8. 

Day  r.  Whitmet,  Sept.  T-  1823,  1  Pick.  Mass.  Rep,  503. 

This  was  an  action  of  trover  for  a  promissory  note,  made  by  A  prontoio 
one  Kilburn,  payable  to  the  plaintiflFor  his  order,  as  part  of  the  UhUcU 
consideration  of  a  deed  of  land  given  by  the  plaintiff  to  Kilburn.  J^^V"-^® 
The  note  had  been  deposited  with  ftie  defendant,  to  be  delivered  person 
to  the  plaintiff,  in  case  no  deed  of  mortgage  incumbering  the  j^JJad^e™ 
land  should  be  found  on  the  records  of  this  county,   and  none  depositeJ, 
were  found.     While  the  note  was  in  the  defendant's  hands,  it  ^^bv?*^"* 
was  assigned   to  one  Reed,  for  whose  benefit  this   actioh  was  deed  with  a 
brought,  by  a  deed  with  power  to  sue,  &c.     The  plaintiff  proved  aue,&e. 
a  demand  of  the  note  and  a  refusal  to  deliver  it.     The  judge  "lin^^JJ^r 
who  tried  the  cause,  ruled  that  the  assignee  might  maintain  the  wards  de 
action  in  the  name  of  the  assignor,  and  the  jury  found  a  verdict  ^^^^  j,ut  * 
for  the  plaintiff.     If  that  direction  was  wrong,  the  verdict  was  ^c  deposi 
to  be  set  aside,  and  the  plaintiff  was  to  become  nonsuit.  to  deliver  it 

Per  Cur.     The  assignment  gave  Reed  only  an  equitable  inter-  [hdt°?hc*^ls 
est  in  the  note,  the  legal  property  still  remaining  in  the  plain-  siguee 
tiff.     The  assignor,  with  the  consent  of  the  assignee,  may  main-  Si?f*'trovir 
tain  this  action.  *"  *^^  »*™* 

of  the  assign 


or. 


V-  AGAINST  WHOM  MAINTAINABLE. 

1. 

Beach  v.  The  Fulton  Bank,  Oct.  T.  1627,  7  Cow.  N.  Y.  Rep. 

p.  485. 

In  trover  for  flour  and  lard,  the  verdict  was  for  the  plaintiff,  Trover  win 
against  the  defendants,  a  corporation  aggregate.  wrpmatlon 

Motion  in  arrest  of  judgment,  on  the  ground  that  trover  would  •ggrcgaie, 
not  lie  against  a  corporation  aggregate*  ". 

Savage,  C.  J.  It  is  very  properly  conceded,  that  here  are  on- 
ly two  questions:  1.  Whether  4he  defendants  could  be  guilty 
of  a  conversion  of  these  goods,  as  a  corporation,  in  any  way; 
and  2.  Whether  trover  will  lie  against  a  corporation  aggregate. 
We  cannot  bring  ourselves  to  doubt  on  this  question;  and  this 
motion  is  therefore  denied. 

2. 

Vasse  v.  Smith,  Feb.  T.  1810,  6  Cranch's  U.  S.  Rep.  226. 

The  declaration  in  this  case  contained  two  counts;  to  the  sec-  Andagainsi 
end,  which  was  a  common   count  in   trover   for  70  bushels  of 
flour,  the  defendant  pleaded  infancy,  to  which  .plea  the  plaintiff 
demurred  generally,  and  the  court  below  rendered  judgment  for 
the  plaintiff  on  demurrer. 
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Per  Cur.  Marshall^  C.  /.  The  second  count  is  in  trorer, 
and  charges  a  conversion  of  the  flour. 

That  an  infant  is  liable  for  a  conversion  is  not  contested.  The 
circuit  court  was  of  itself  of  that  opmion,  and,  therefore,  sustain- 
ed the  demurrer  to  this  plea.  But  in  the  progress  of  the  cause, 
it  appeared  that  the  goods  were  not  taken  wrongfully  by  the  de- 
fendant, but  were  committed  to  his  cnre  by  the  plaintiff,  and  that 
the  conversion,  if  made,  was  made  while  they  were  in  cus- 
tody, under  a  contract.  The  court  then  permitted  infancy  to  be 
given  in  evidence  on  the  plea  of  not  guilty.  To  this  opinion, 
an  exception  was  taken.  If  infancy  was  a  bar  to  a  suit  of  tro- 
ver, brought  in  such  a  case,  the  court  can  perceive  no  reason  why 
it  may  not  be  given  in  evidence  on  this  plea.  If  it  be  giren  in 
evidence  on  n<m  assumpsit^  because  the  infant  cannot  contract, 
with  at  least  as  equal  reason  may  it  be  given  in  evidence  in  an 
action  of  trover  in  a  case  in  which  he  cannot  convert. 

But  this  court  is  of  opinion,  that  infancy  is  no  complete  bar  to 
an  action  of  trover,  although  the  goods  converted  be  in  his  pos- 
session, in  virtue  of  a  previous  contract.  The  conversion  is 
still  in  its  nature  a  tort;  it  is  not  an  act  of  omission  but  of  com- 
mission, and  it  is  within  that  class  of  offences  for  which  infan- 
cy cannot  afford  protection.  Yet  it  may  be  given  in  evidence, 
for  it  may  have  some  influence  on  the  question,  whether  the  act 
complained  of,  be  really  a  conversion,  or  not. 


3. 


^  NiSBET  AND   ANOTHER   V.  PaTTON,    AND  OTHEBS,    Feb.  T.  1833, 

4  Rawle's  Penn.  Rep.  120. 
Theconrer     Trover,  brought   by  Patton  and  others,  assignees  of  Henry 
p^rlnJ of®  Simpson,   against  Nisbet  and    Wood,  trading  under  the  firm  of 
properly     Nisbet  and  company,  for  the  convers'^u  of  six  promissory  notes, 

whichcame.     ^  /»  o'  o*  i  i      t       •      i  i 

into  the  pos  in  favor  of  Simpson.     Simpson,  who  Mas  a  dealer  in  dry  goods, 
•J^jj"  °on  ^^^  ^^^  in  the  habit  of  depositing  goods  with  the  defendant  be- 
partnershiplow,  who   advanced  their   notes  upon  them.     The  notes  for  the 
tke  conw  conversion  of  which  this  suit  was  brought,  had   been  placed  in 
Biopofail,  the  hands  of  the  defendants  below,  with  an  understandinc:,  that 
all  liable  in  when  goods  were  deposited  with  them,  the  notes  were  to  be  re- 
troTcr.       turned.     On  the  day  of  Simpson's  failure,  he  deposited  a  quan- 
tity of  goods  with  the  defendants,   and  on   the   following  day 
he  executed   to   the  plaintiffs    belov/   an   assiprnment   for    the 
benefit  of  his  creditors.     On  the  same  day,  his  assignees  sent  to 
demand   the  notes.     I^isbet,   on  whom  the  demand  was  made. 
Wood  not  being  present,  refused  to  give  them  up. 

On  the  part  of  the  defendants  below,  it  appeared,  that  Nisbet, 
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a  short  time  previous  to  the  formation  of  the  partnership  of  Nis- 
bet,  &  Co.  of  which  Wood  was  a-  partner,  had  been  a  partner  in 
another  firniy  trading  under  the  firm  of  Cohen  and  Nisbet;  that  by 
the  terms   agreed  upon  at  the  dissolution  of  the  latter  firm,  he 
was  authorised  to  settle  itsaifairs,  and  that  Simpson  was  indebt- 
ed to  the  firm  of  Cohen  and  Nisbet,  to  a  larger  amount  than  that 
which  was  claimed  by  the  'plaintififs  in  this  cause.     Nisbet,  there- 
fore, claimed  a  right  to  retain  the  notes  in  cbirtroversy,  alleging 
th£(t  he  had  a  lien  upon  them  for  the  debt  due  by  Simpson  to  the 
firm  of  Cohen  a  Nisbet.     The    counsel  of  Wood  requested  the 
judge  who  tried  the  cause  in  the  court  below,  to  charge  the  jury, 
"  That  if  they  believed   from  the  evidence  that  Nisbet  detained 
the  notes  in  controversy,  on  behalf  of  Cohen^and  Nisbet,  and  not 
on» behalf  of  Nisbjet  &  Co.,  then  Wood  is  not  liable,  and  they 
ought  not  'to  find  a  verdict  against  him."     His  honor  said,  that 
he  was  unable  to   instruct  the  jury   as  he  wars  requested^     The 
l^w  was  not  so,  but  just  the  contrary.     The  defen^lants  being 
partners,  and  the  notes   in  question   having   been  delivered  to 
Nisbet  for  purposes  connected  with  the  business  of  the  partner- 
ship,  the  conversion  of  one,  was,  in  point  of  law,  the  conver- 
sion of  both.     The  defendants  brought  a  writ  of  error. 

Per  Cur*  Gih&nf  C.  /.  It  is  not  doubted,  that  partners  may 
be  sued  in  trover  where  they  join  in  the  conversion;  and  do  they 
not  join  where  the  act  of  one  is  the  act  of  all?  The  aet  then  of 
Nisbet,  being  prima  fade  the  act  of  his  partner,  was  evidence 
of  a  joint  conversion,  subject,  however,  to  be  rebutted  by  proof, 
if  such  there  were,  that  the  latter  had  openly  disclaimed  the  act 
at  the  time;  and  the  direction  was  in  all  respects  essentially  right. 
Judgment  affirmed. 

Packard  v.  Getmabt,  May  T.    1830,  4  Wend.  N.  Y.  Rep.  p, 

613,615.' 
Trover  acfainst  the  defendant,  a  common  carrier.  Whentro 

Per  Oar»  Savage,  C.  J.  Trover  lies  not  against  a  carrier  for  against  • 
negligence,  as  for  losing  a  box,  but  it  does  for  an  actual  wrong,  c«mnion 
(Salk.  656,)  nor  for  goods  lost  or  stolen  from  a  carrier  or  wharf- 
inger; there  must  be  an  injurious  conversion,  something  more 
than  a  bare  omission  ;  5  Burr.  2825,  Where  a  carrier  loses 
goods  by  accident,  trover  does  not  lie  ;  but  where  he  is  an  ac- 
tor, and  delivers  them  to  a  third  person,  though  by  mistake,  the 
action  lies;  Peake,  49.  It  lies  also  where  the  defendant  refuses 
to  deliver  the  goods  according  to  contract,  he  having  the  pos- 
session; 1  Taunt.  391;  4  £sp«  157.     But  if  lost  or  stolen,  so 
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that  he  cannot  deKver  them,  and  his  inability  does  not  arise  from 
any  act  of  his  own,  trover  does  not  lie,  though  case  does. 

5- 

Nelson  v.  Merriam,  Oct.  T.  1826,  4  Pick.  Mass.  Rep.  249. 
Where  a         Trover  for  a  mare. 

person  _  , 

takes  an  es  The  plaintiff  proved  that  a  mare  which  he  o^^ned,  strayed 
ImCh  for  ^^^^  ^^^  enclosure,  and  it  was  in  evidence  that  the  defendant 
iho  owner,  took  up  a  mare  which  was  testified  to  be  the  same  that  had  stray - 
?e"cta"topar  ^  ^^^^  ^^^^  plaintiff.  It  also  appeared,  that  the  defendant  caus- 
ae the  ed  the  mare  taken  up  by  him  to  be  entered,  advertised  and  ap- 
^ibTd^by  praised,  in  manner  as  the  law  directs,  but  that  he  did  not  sell  her 
theitatutes  at  the  end  of  two  months  after  her  appraisal,  one  H.  having  be- 

UiVle«rnot  ^^^^  ^^^^  ^^^^  °^^'®   ^'^™  *^  ^^^  ^^^  requested  the  defendant 
liabietoanto  keep  her,  saying,  that  he   would  furnish  the  defendant  with 
trove"  un   ^^^  evidence  of  his  ownership.     The  judge,  upon  this  evidence, 
lesi  he  us  was  of  opinion,   that  the  defendant,  in  not  selling  the  mare  at 
Savior  M    ^^^  expiration  of  the  two  months,  she  being  appraised,  had  fail- 
fuses  to  de  ed  to  comply  with  the  provisions  of  the  statute,  and  by  such  fail- 
]jj"^'^^j  ure  had  rendered  the  original  taking  tortious;  and  he  directed 
the  jury,  that  if  they  were  satisfied  that  the  plaintiff  had  proved 
his  property  in  the  mare  taken  up  by  the  defendant,  they  should 
find  a  verdict  in  his  favor  for  the  value  of  the  mare*  at  the  time 
when  she  came  into  the  defendant's  possession.     The  jury  found 
for  the  plaintiff,  and  the  defendant  excepted. 

Parkery  C.  J.  The  failure  to  complete  the  proceedings  re- 
quired by  the  statute  in  relation  to  t^tray  cattle  or  lost  goods, 
may  or  may  not  render  the  original  taking  tortious,  according 
to  the  original  character  of  that  taking.  This  mare  had  strayed 
from  the  plaintiff's  enclosure  forty  or  fifty  miles,  and  she  was 
taken  up  with  a  view  to  preserve  her  for  the  owner.  The  orig- 
inal taking,  therefore,  was  not  only  lawful,  but  praiseworthy. 
The  uon  compliance  with  the  statute  deprives  the  finder  of  the 
right  to  defend  against  an  action,  by  showing  that  the  mare  was 
-appraised  or  sold  for  less  than  thfe  sum  now  claimed,  and  remits 
the  parties  to  their  rights,  independent  of  the  statute.  Then  the 
defendant  is  in  possession  of  a  chattel  belonging  to  the  plaintiff, 
by  a  right,  and  not  a  tortious  act,  and  trover  cannot  be  maintain- 
ed without  evidence 'of  some  actual  use  of  the  mare  by  the  de- 
fendant, or  of  a  refusal  to  deliver  her  upon  demand.  The  case 
of  trespass  db  initio  is  where  the  original  taking  is  against  the 
will  of  the  owner,  but  justifiable,  if  for  a  lawful  purpose,  or 
with  the  will  perhaps,  and  the  purpose  is  not  executed  according 
to  law.     If  the  taker  fails  of  showing  this,  then  there  is  nothing 
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to  justify  the  original  taking,  and  it  becomes  tortious,  as  though 
there  had  been  no  such  justifiable  purpose.     The  case  of  Drake  ' 

V.  Shorter,  4  Esp.  Rep.  165,  states  the  principle  clearl  j,  that  a 
possession  obtained,  not  injuriously,  but  with  a  view  to  the  own- 
er's  benefit,  will  not  support  ,trover,  although  the  property  be  de- 
stroyed in  the  hands  of  the  taker. 
New  trial  granted. 


VI.  DEFENCE  IN.^ 
1. 


SCHERMERHOEH  V.  V  AN  VoLKENBURGH,  Oct.  T.  1814,  11  JohuS. 

N.  Y.  Rep.  629. 
Per  Cur,     There  is  no  doubt  that  a  defendant,  in  an  action  of  Defenda&e 
trover,  may  show  a  title  in  a  third  person.  ™para  ^ 

mount  title 
2.  .        in  a  skran 

ger. 

Duncan  v.  Spear,  Oct.  T.  1833, 11  Wend.  N.  Y.  Rep.  54. 
Trover  for  a  span  of  horses.     The  defendant  set  up  property  But  defend 
in  one  Reid.  '"' '°  ^^  , 

'  vep  cannot 

Per  Cur.     Sutherland^  J.     The  defendant  cannot  set  up  prop-  eetup  prop, 
erty  in  a  third  person,  without  showing  some  claim,  title  or  in-  ®J^^j"* 
terest  in  himself.     He  cannot   set  up  the  title  of  Reid,  with  son  with 
which  he  has  no  connection.  ?^^  "^^'^ 

ing  some 
claim,  title" 
dr  intereet 
Q-  in  himself^ 

*  doriyed 

frem  sucb- 

Jones  v.  D^jgan,  May  T.  1821,  1  M'Cord's  S.  C.  Rep.  429.     person. 
This  was  an  action  of  trover,  in  which  the  plaintiff  obtained  a  Wantofaot 
verdict.     Motion  for  a  new  trial,  on  the  ground  that  it  did  not  t^ority  in 

.J        ,1     '  ,        1  1     1      1   "  f     J  thepersoi*' 

appear  that  the  persons  who  demanded  the   property  bad  any  making  a 
authority  to  make  the  demand.  demand, 

where  tuA" 

Per  Cur,     Jfott^  J.     If  the  defendant  had  called   for  the  au-  defendant 
thority  to   make  the   demand,    and  had  made  the   non  produc-  "J*^®*  *'  - 

•^    ,  '  *  the  grounds 

tion  of  it,  the   ground   of  refusal,  it  woukl   have   been  a  good  of  refusal 
ground  of  defence.     But  it  will  not  avail  him  when  no  such  ob-  !?^®l^®', 

°  the  chattet^ir 

jection  was  made,  and  particularly  after  verdict,  when  the  court  is  a  good 
sees  that  the  defendant  has  actually  converted  the  property  in  Jo^®"®*"*' 
defiance  of  the  plaintiflF's  right. 

*  The  defendant  may  show  that  the  sale  under  which  the  plaintiff^  claims,  was 
mado  without  authority  of  .the  vendor,  or  that  it  was  made- in  fraud  ef  the  creditors 
of  the  vaador;  Botan  v.  Fletcher,  15  Johns.  Rep.  207. 
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VII.  RELATIVE  TO  BRINGING  THE  PROPERTY  INTO 

COURT. 

1. 

Shotwell  v.  WENDovER^Feb.  T.  1826, 1  Johns.  N,  Y.  Rep,  65. 
MachiaM  The  counsel  for  the  defeDdants  moved,  that  certain  articles, 
IS  maa^g  enumerated  in  an  affidavit,  being  chiefly  tools  and  implements, 
trade  are  belonging  to  the  plaintifT,  as  a  blockmaker,  should  be  struck  out 
edto  be  ^^  ^^^  plaintiff's  declaration,  on  the  ground^  that  since  the  com* 
brou|rhtin  mencement  of  the  present  suit,  which  was  an  action  of  trover, 
an  action  *^^  defendant  had  offered  to  return  them  to  the  plaintiff,  who 
of  trover,    had  refused  to  accept  them. 

Per  Cur.  The  articles  are  not  such  as  are  proper  to  be  brought 

into  court. 


2. 

Rogers  v.  Crombu,  May  T.  1826,  4  Greenl.  Me.  Rep.  274, 

linAtn^  in      Trovcr  for  a  bond. 

lendant,  in   •  i         i    i.     i       j 

an  action  At  the  trial,  the  defendant,  in  open  court,  tendered  the  bond 
wou'iy*"*  *^  ^^^  plaintiff,  in  mitigation  of  damages,  and  cpntcnded  that  it 
brincrtbe     ought  to  be  received;  but  the  plaintiff  refused  it,  and  the  judge 

Court  in  ^"'^^  ^^^^  ^^^  ^^^  ^^^  ^^^»^  *^  *^^^P*  ^^• 

9iitiffati'on       Per  Cur.     Mellen^  C.  J.     It  is  said  the  optnioft^CFf  the  judge 
eharge  of    ^^^  presided  at  the  trial,  was  incorrect,  by  means  of  which  the 
damages,    defendant  was  refused  th^  advantage  of  tendering  the  bond  in 
pfr'fo'*  *P  question,  and  of  having  the  same  considered  by  the  jury  in  mit- 
leavebya   igation  of  damages.     In  reply  to   this  objection,  we  would  ob- 
Se^diacre  serve,  that  if  such  an  offer  and  claim  on  the  part  of  a  defendant, 
tionofthe  can  be   considered  admissible,  the  motion  for  the  purpose  must 
"whoM  de    certainly  be  considered  as  one  addressed  merely  to  the  discre* 
cisionisfi   (ion  of  the  judge;  and,  of  course,  one  upon  which  his  decision 
is  final ;  and  no  more  subject  to  revision  by  the  whole  court  than 
a  motion  fur  tLe  continuance  of  an  action,  or  a  common  amend- 
ment of  the  declaration,  or  pleadings.     The  cases  cited  by  the 
counsel  for  the  defendant,  only  show  what  is  the  course  of  prac- 
tice in  the  English   courts  on  this  subject.     The  very  mode  of 
proceeding  by  a  rule  to  show  cause,  proves  that  tha  allowance 
to  a  defendant  in  the  cases  specified,  to  bring  property  into  court, 
in  an  action  of  trover,  in  discharge  of  damages,  is  a  matter  of 
discretion;  and  that  it  cannot  be  demanded  as  a  right. 
We,  therefore,  cannot  sustain  this  objection. 
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VIIL  OF  THE  PLEADINGS. 

(A)  Declabatiov. 
(a)  Venue. 

RioHTMTBE  V.  Raymond,  AND  Durham,  May  T.  1834^12 

Wend.  N.  Y,  Rep.  61.  ^  .     , 

_  In  local  M 

Trover.  Uoni.  if  the 

The  venw  in  this  case  was  laid  in  Madison  county,  and  the  JJJJ^^^ 
tort  waa  committed  in  the  county  of  Oneida.     The  defendant  the  proper 
moved  for  a  nonsuit  on  the  groundy  that  the  venue  ought  to  have  dSfenJin?* 
been  laid  in  the  county  where   the  tort  was  committed;  but  theniayA^aii 
presiding  judge  ruled  that  the  defendant  could  not  take  advan«  the  error  by 
tage  at  the  circuit,   of  the  error  in  respect  to  the  venue,  but  ftSSw 
should  have  applied  by  motion  to  this  court  to  change  the  venue,  on  the  re 
and  that  that  was  not  sufficient  to  autnorise  a  nonsuit.     The  ju-  motioo  fo/ 
ry  found  a  verdict  for  the  plaintiff,  which  the  defendants  moved  >¥'"^S^^. 

.'       .       ..  "^  thetnalifit 

to  set  aside*  does  not  m 

Per  Car.  Savage^  C  /.  There  is  no  good  reason  for  grant-  *PP«««^» 
ing  a  new  trial  in  this  case.  It  is  true,  that  by  the  Revised  Stat- 
utes, all  actions  for  injuries  );o  personal  property  were  made  Io- 
cs^); that  is,  they  were  required  to  be  tried  in^he  county  where 
the  cause  of  action  arose.  It  is  stated  by  Mr.  Chitty,that  in  lo- 
cal actions  in  the  superior  courtd,  the  only  modes  of  objecting 
to  the  venae  is  by  demurrer,  or  at  the  trial  as  a  ground  of  non- 
suit. If  the  objection  appear  on  the  record,  a  demurrer  is  prop- 
er; if  it  does  not  so  appear,  the  defendant  may  avail  himself  of 
it  on  the  trial,  as  a  ground  of  nonsuit;  1  Chitty's  PI.  284.  When 
this  cause  was  tried,  the  defendants  were  entitled  tt)  a  nonsuit^ 
on  that  ground;  but  since  the  trial,  the  legislature,  by  the  act  of 
the  20th  April,  1833,  have  said,  that  actions  on  the  case  for  in- 
juries to  personal  property,  shall  be  tried  in  the  county  where  the 
venue  is  laid.  Trover  is  a  transitory  action.  If  a  new  trial  be 
granted,  this  cause  may  be  tried  in  the  county  where  the  venue  is 
now  laid^  and  if  it  be  granted,  it  must  be  with  costs  to  abide  the 
event.  I  do  not,  therefore,  perceive,  as  far  as  that  objection 
goes,  that  it  will  be  of  any  service  to  grant  a  new  trial* 


(b)  Description  of  the  property.* 

m 

Heddy  v.  Fullen,  Nov.  T.  1819,  1  Blackf.  Ind.  Rep.  61. 

Trover.  Inadeclara 

The  property  was  described  in  the  declaration  as  ^^a  certain  fer.thepid 

*The  (laolaration  ftir  a  tort,  should  describe  the  property  or  thing  affected,  with 
as  much  certainty  as  will  enable  the  defendant  to  see  cleanly  and  distinctly  to  what 

Vol.  VIII.  29 
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nerty  wai   blaok  mare  of  the  value  of  100  dollars.     It  was  insisted  that  this 

described  as   ■  .    /.  •         /«•   • 

<'a  certain   description  was«nsumcient. 

ofUe  vabo     ^^  ^^*     Holmany  J.     We  deem  the  description  sufficient  to 

of  loodol    authorise  a  recovery. 

Iars;»»  held,  - 


that (he  de 

^'^-  (B)   Pi-E.. 


sufii 
cisntly  par 

Ucuiar.  Jones  v.  Duoaf,  May  T.  1821,  1  M'Cord's  S.  Ca-  Rep.  429. 

Thfi  statote  ^^  ^^^'  ^^^^  •^-  '^^  ^^^  ^^  ^^J*  Settled,  that  the  statute 
ofTiiiiiiittion  of  limitations  cannot  be  given  in  evidence  under  the  general  is- 
ciaiiy  pie£d  ^^^»  ^^  ^°  action  of  trover,  but  must  be  specially  pleaded. 

edio  trover 

it  cannot  be  — ■ 

^ivenin  evi 

J*-"?  «">  IX.  DAMAGES  IN. 

dar  ibe  ^en 

ataiissue.  ]  ^ 

K£MiivEDT  V.  Whitwell,  Er  AL.  March  T.  1827,  4  Pick.  Mass. 

Rep.  466.     S.  P.  Dii>i.enback  v.  Jerome,  7  Cow.  Rep. 

294 ;  Kennedy  v.  Steong,  14  Johns.  Rep,  128. 

TA  trover         Trover  for  forty  barrels  of  gin  sold  by  the  defendants  to  the 

iha  value  of  plaintiff,  on  Ihe  22d.  of  February,  1826,  at  the  rate  of  about  30 

a(thetime   C6nt$  a  gallon.     On  the  22d  of  March,  the  plaintiff  paid  the  price 

version^"     and  demanded  the  gin,  but  the  defendants  refused  to  deliver  it; 

with  inter    and  on  the   15th  of  June,  this  action  was  commenced.     On  the 

thatTimeto  ^^^^  ^^  November,  which  was  before  the  trial,  the  defendants 

the  time  of  resold  the  gin  for  about  46  cents  a  gallon,  the  terms  of  sale  be- 

the  measure  ingcash.     The  jury  found  a  verdict  for  the  plaintiff,  and  assess- 

of  damages,  ^j  damages  i/i  a  sum  equal  to  the  value  of  the  gin  on  the  22d  of 

March,  the  time  of  the  conversion,  with  interest  from  that  time 

Hi  the  time  of  trial. 

It  was  contended,  that  as  the  vendee  had  paid  the  money  for 
the  article  sold,  and  the  vendors  refused  to  deliver  it,  the  vendee 
was  entitled  to  the  rise  in  the  value  of  the  article;  that  he  might 
take  aa  the  measure  of  damages,  either  the  value  at  the  time  of 
the  conversion,  or  the  value  at  the  time  of  the  trial,  as  in  the 
case  of  contracts  for  replacing  stock;  and  as  the  article  had  been 
resold  on  the  llth  of  November,  the  price  then  obtained,  with 
Interest,  was  the  value  at  the  time  of  the  trial.  . 

Per  Cur.  We  see  no  reason  for  departing  from  the  rule  which 
we  think  ba^  been  invariably  practised  upon  in  this  state,  that 
in  actions  of  tro^yer,  the  value  of  the  article  sued  for  at  the  time 
of  the  conversion,  is  to  fix  the  damages. 

he  is  to  anawar;  and  whan  that  porpoea  ia  attainad«  the  objeat  of  depcription  will  bo 
fullj  aniwered.  In  troTer  for  a  negro  alava,  the  name  ia  not  an  indispenaable  part 
of  Ihe  deaoription,n/  sembl€<t  and  after  Terdict,  the  omiaaion  cannot  be  made  a  ground 
in  afreet  of  judgment;  Teague  ▼.  Griffio,  2  Nott  &.  M'Cord'a  Rep.  93. 
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2. 

Saker  V,  Wheeler  and  Martin,  Jan.  T.  1832,  8  Wend.  N. 

Y.  Rep.  505. 
Trover  to  recover  damages   for  the  conversion  of  a  q^an^ity  ""    J[  "^j 
of  saw-logs.     It  was  alleged  by  the  plaintiff  that  220  saw-logs  tortiousiy 
were  taken  by  a  servant  of  the  defendants,  from  South  Bay,  on  plaintiff   it 
Lake  Champlain,  to  a  mill  at  Fort  Edward,  on  the  Hudson  riv- ®«"^*«.l;®  " 

T  j»i»-ii      wver  Its  en 

er.     It  was  proved  that  the  servant  of  the  defendants  did  take  hanced  vai 
logs  to  the  mill  at   Fort  Edward,  that  they  were  credited  by  the  ^h^re*'  ^' 


owners  of  the  mill  to  the  defendants  and  sawed  into  boards  and  logs  are  lak 
plank,  which  were  carried  tp  market.  It  was  also  provedtbat  verted  into 
the  value  of  the  logs  in  the  woods  where  they  were  cut,  was  ^*^*  ^ 
#1,12  1-2  per  piece,  ajid  that  ea<:h  log  at  Fort  Edward  would  plainiifT  is 
make  sawed  stuff  to  the  value  of  from  two  to  three  dollars.  The  ^^^^^  t/,^ 
defendants  offered  to  prove  the  value  of  the  logs  at  Fort  Edward,  7^'^^^®^^^^ 
but  the  judge  refused  to  receive  the  testimony.  plank,  and 

The  judge  charged  the  jury, 'that  if  the  logs  were  taken  to  2i1S\h?^, 
Fort  Edward  and  sawed  into  boards  and  plank,  the  plaintiff  was  u«  of  the 
.entitled  to  the  valtle  of  the  sawed ^tuff,  together  with  interest  ^^^g^*^][ 
thereon;  but  if  they  were  not  taken  to  Fort  Edward,  then  tlie  ^f   ^^  .^^^ 

1    •    x-i«»  'it         1  ••  1..  •  .      place  where 

plamtiM  was  entitled  only  to  their  value  in  the   woods,  viz:  they     ace 
$1,12  1-2  pet  piece.     The  jury  found  a  verdict  for  the  plaintiff,  ^^^  '';^^ 
with  #602,  80  damages,  which  verdict  the  defendants  moved  to  pUa];.'^ 
set  aside. 

Per  Cur.  Savagey  C.  J.  The  only  remaining  enquiry  is, 
whether  tke  judge  was  correct  in  stating  the  rule  of  damages  to 
the  jury.  That  the  party  whose  property  haa  been  tortiousiy" 
taken  is  entitled  to  the  enhanced  value,until  it  has  been  so  chan- 
ged as  to  alter  the  title,  is  a  doctrine  as  old  as  the  year  books. 
In  this  court  it  has  been  held,  that  the  owner  of  ttmber'-may  re-* 
claim  it  virhen  made  into  shingles;  5  Johns.  Rep.  348,  9;  and  the 
law  in  England  is  stated  to  go  much  further;  ^hat  whatever  al- 
teration of  form  any  property  has  undergone,  the  owner  may 
seize  it  in  its  new  shape,  if  he^an  prove  the  identity  of  the  ori- 
ginal materials— as  leather  made  into  shoes,  cloth  into  a  coat, 
trees  squared  into  timber.  In  Curtis  v.  Groat,  7  Johns.  Rep. 
^  168,  this  principle  was  applied  to  wood  converted  into  coal;  the 
court  say,  **The  defendant's  timber,  by  bebg  cut  and  converted 
into  coal,  had  indeed  lost  its  primitive  form,  but  the  identity  of 

*If  the  property  inereiaeein  valtte  between  the  eonvereion  aiid  the  satisfaction  oT 
the  judgment,  the  defendant  is  entitled  to  the  benefit  of  snch  increase;  if  it  diminishes 
in  value,  he  bears  the  loss;  Hepburn  ▼.  Sewell,  6  Har.  &  Johns.  Rep.  211.  In 
Gnenuiff  V.  Wflkinsen,  1  Car.  U  P.  499,  the  court  say  that  the  amount  of  damages 
is  for  the  jury,  who  may  give  tlie  value  at  the  eonversion.  or  at  any  subsequent 
time. 
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the  origioal  material  was  here  ascertained  or  admitted.''  In 
Babeock  r.  Gill,  10  Johns.  Rep.  237,  it  applied  to  pearl  aabe9 
made  out  of  black  salts;  and  Brown  v.  Sax,  7  Cowen,,  95,  was 
just  like  this  case,  except  that  the  logs  were  cut  on  the  plain- 
tiff'a  land.  Here  the  title  to  the  logs  was  in  the  plaintiff,  though 
they  were  cut  on  the  tlefendant's  land.  Without  recapitulating 
the  evidence,  it  is  enough  to  say  that  it  justi&ed  the  rerdict. 
New  trial  denied. 

Ball  v.  Stanley,  June  T.  1833,  6  Yerg.  Tenn.  Rep.  199. 

Stanley  advanced  to  Ball  and  paid  for  him  several  sums  of 
tJpMia  ten  nioney,for  the  security  of  which  Ball  pledged  to  him  the  horse  in 
der  of  the  dispute.  Stanley  afterwards  purchased  a  debt  of  thirty  seyea 
trbich  prop  dollars  on  Ball,  but  without  any  agreement  or  understanding 
^!^''Cei^  with  Ball,  that  this  horse  should  be  retained  in  pledge  for  that 
modebyUko  sum  also.  Ball  tendered  to  Stanley  the  whole  sum  due,  as  ori- 
refused  ^by  ginally  advanced  on  the  pledge;  and  offered  to  redeem  the  horse.  , 
^®  *^^jj[^  Stanley  refused  to  receive  the  money,  saying  he  was  entitled  to 
may  main  receive  a  larger  sum.  In  an  action  of  trover,  brought  by  the 
fl^QsTthe  plaintiff*  *o  recover  damages  for  the  conversion  of  the  horse,  the 
erediier  for  court  charged  the  jury,  that  if  they  should  find  for  the  plaintiS^ 
^  Vf,  avSTu  ^^cy  should  only  find  the  difference  between  the  sum  tendered 
d*^*9^  fOT  ^^^  ^^^  value  of  the  horse,  as  the  plaintiff  had  retained  the  mo- 
thc  full  ral  ney  tendered.     The  plaintiff  brought  error. 

•  SJoperty         ^^  ^^^*     Chreen  J,    As  to  the  question  of  damages  the  court 

pled^      erred  in  its  charge.     If  a  creditor  refuse  to  deliver  the  propeity 

loiateniem,^  pawned  for  the  security  of  his  debt,  on  tender  o{  the  amount 

amoant  for        '  *^^  ^^^  property  being  demanded,  his  special  property  then 

vhicb    Vie  ceases,  and  he  beiH)me8  a  wrong-doer;  is  guilty  of  conversion 

w^SfSff   *®  ^^^  ^^°  ^^^i  ^^^  which  the  action  of  trover  lies.     5  Bac.  Abr. 

ed.  363,  Troyer,  D;  Cro.  Jac*  244;  2  Ke&t's  Com.  460«    The  tender 

places  the- parties  in  relation  to  the  property  pawned,  as  though 

payment  of  the  debt  bad  been  made.     He  had  no  longer  any  lien 

on  him  for  the  money,  but  the  parties  stood  in  the  same  relation 

as  though  no  pledge  had  ever  been  made,  and   Stanley  had  ac* 

quired  the  horse  by  a  wrongfiil  act.     The  consequence  must  be, 

that  although  Stanley's  debt  remains,  for  which  he  has  a    right 

of  action  against  Ball,  yet  mil  has  a  right  of  action  for  his  horse, 

%8  though  he  were  not  the  debtor  of  Stanley,  and  consequently^ 

must  recover  full  damages. 

4. 
RoMiG  V.  RoMiG,  Jan.  T.  1830,  2  Rawle's  Penn.  Rep.  241.     S. 
for^bSJids,  P-  Rogers  v.  Crombie,  4  Green!.  Rep.  276. 

Trover  for  certain  bonds  in  the  possession  of  the  defendant. 
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Ptr  Cur.     Smiihj  J.    The  amount  recoverable  upon  tlie  bonds  J^^J^J""^ 
was  the  true  measure  of  damages.     Suppose  a  receipt  endorsed  is  the  a 
on  one  of  them  for  one  hundred  and  fifty  dollars,  the  balance  re-  "JjJJj^^  ^^^ 
maiBingdue^  would  form  the  measure  of  damages  in  relation  to  it.  be  recover 

ed  on  them^ 

5. 

Baker  t,  Wheei^bb  and  Martin,  Jan.  T.  1832,  8  Wend.  N. 

Y.  Rep.  705. 
This  was  an  action  of  trover,  brought  to  recover  damages  for  The  rule  of 

.,  .      '     i»  .  i»  1  damagca  in 

tbe  coDTersion  of  a  quantity  of  saw  logs.  an  acuon  of 

Per  Cur.  Savage^  C  J.  The  judge  was  right  in  saying  that  ^^^^^^1;*^ 
the  rule  of  damages  was  a  question  of  law;  tbe  jury  are  to  atcer-  iaw,noito 
tain  the  quantum  of  damages  according  to  the  rules  of  law.  ^/^^  Ull^ 

discretion 
— of  a  jury. 


X.  INTEREST. 


Baker  t.  Whsbleh  and  Martin,  Jan.  T.  1832,  8  Wend.  N. 

Y.  Rep.  505,  509. 
Trover  for  a  quantity  of  saw  logs,  rew^bio 

Per  Cur.     Savage,  C.  J.     Interest  is  properly  given  in  trover,  in  trover.t 

as  well  as  tbe  value  of  the  property  converted. 


Rsagt  Rttm  <!Custom.§ 

I.  GENERAL  REQUISITES  OF,  p.  230. 
II.  PERSONS  BOUND  BY,  p.  231. 

III,  UNREASONABLE  AND  VOID  CUSTOMS,  p.  234. 

IV.  EVIDENCE  OF,  p.  240.' 

*Tke  measure  of  damages,  in  trover,  for  a  note,  is  its  nominal  value,  nnlcss  that 
be  reduced  by  showing  pajment,  or  the  insolvency  of  the  maker,  or  some  facts  to 
invalidate  the  note ;  Jngalls  v.  Lord,  1  Cowen,  240. 

tjjnterest  may  be  given  by  way  of  damages  in  trover;  Hyde  v.  Stone,  7  Wend. 
Rep.  354. 

%li  was  intended  to  abridge  the  cases  under  this  title,  but  the  subject  is  not  one 
of  general  interest  throughout  tho  United  States,  but  is  local  and  sectional,  and  is 
therefore  omitted. 

f  U  is  difficult  to  trace  the  commonoement  of  customs :  they  owe  their  origin  to  * 
the  doing  of  a  reasonable  or  boneiicial  act,  which,  from  constant,  immemorial  and 
unintorrupted.  asage^  becomes  a  custom,  and  obtains  tho  force  of  a  law,  so  as  to 
bind  the  partieolw  places,  persons  and  things  connected  with  it ;  see  1  Bac.  Abr* 
670.  A  custom  is  an  unwritten  law,  establislu^d  by  long  usage.  The  adoption  o^ 
%  certain  rale  or  method  gives  it  the  power  of  a  law,  and  if  it  be  universal,  then*  it 
is  the  common  law  ;  if  particular  or  confined  to  a  loi^al  diM.rict,  then  it  ill  a  custom 
Tho  dilTerenctk  between  a  ouslom  and  prescription  is,  that  the  former  is  local,  as 


a.-  ^ 
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I.  GENERAL  REQUISITES  OF. 

1. 
CoLtONS  ft,  Co.  T.  Hope  ,  April  T.  1812,  MS.  Rep.    S.  C.  Whar- 
ton's Dig.  of  the  Penn.  Rep.  139.     S.  P.  Barkso.ale  t. 
.  „-  -  Beowh  and  Tunis,  1  N.  4  M'C.  617.  1  Const.  R.  309. 

must  be  eer  Per  Cur.  To  make  a  custom  or  usage  of  trade  obhgatorj  as 
f^'  and  ^  ^^^  ^^  ^^^^  trade,  it  must  be  certain,  uniform,  reasonable,  and 
Keasonabia,  sufficiently  ancient  to  be  generally  known, 

2. 
Thomas  v.  O'Hara,  1817,  1  Rep.  Con.  Ct.  308.     Const.  C.  S. 
Ca.    S.  P.  Respublica  y.  Keppele,  1   Yeates^  Rep. 
337;  Barber  t.  Brace,   et  al.  3  Conn.  Rep.  9;  Law- 
rence Y.  The  Stonington  Bank,  6  ib.  529, 
qu"tr«fto      ^^  ^^'     To  establish  a  usage,  it  ought  to  be  proved  by  sev- 
begemml   eral  witnesses,  and  it  must  be  shown  to  be  so  general,  uniform, 
^  '   and  frequent,  as  to  warrant  an  inference  that  the  party  against 

whom  the  right  is  claimed,  had  a  knowledge  of  it,  and  contract- 
ed with  reference  to  if. 

3. 
CoLLiNGs  &  Co.  r.  Hope,  April  T.  1812,  3  Wash.  C.  C.  Rep. 
149:  S.  P.  Hayward  y,  Middleton,  3  M^Cord'sR.  121. 
^ndtnA         Washingtony  /.     What  is  called  the  custom  or  usage  of  trade,. 

pr«Tailiiig  in  a'certain  province,  county,  hundred,  ftc;  and  the  latter  personaUbeisf^ 
applicable  to  a  certain  parson  and  his  anceitora,  or  to  a  body  politic  and  their  prede- 
ceOTon;  gee  Co.  Lit  13,  b.  6  Co.  69  ;  8ib.62;J  Bultt.  306;  Rol.  Rep.  46.  As 
where  an  individual  bai  enjoyed  a  right,  time  eut  of  mind,  without  boinj^  able  to 
trace  the  origin  or  foundation  of  the  privilege,  a  grant  ia'pre^umed,  and  the  rig^t 
musty  therefore,  be  claimed  by  preceription ;  but  when  the  claim  depends  upen  a 
general  rule  of  property  within  a  certain  district,  it  must  be  described  as  a  custom 
or  Ifx  loei;  see  5  T.  R.  4\2,  d. 

All  customs  have  their  obligations  from  the  consent,  either  exprees  or  implied,  of 
the  parties  who  are  to  be  bound  by  them;  T.  Jones,  144.  General  cuatoros  may  be 
extended  to  new  things  which  are  within  the  reason  of  those  customs  ;  Ld.  Raym. 
499;  12  Mod.  371 ;  5  Co.  62 ;  2  Jon.  204.  And  it  is  an  universal  rule,  that  custojiM 
are  not  to  be  enlarged  beyond  the  usage;  because  it  is  the  usage  and  practise  that 
makes  tl\^  law  in  such  cases,  and  not  the  reason  of  the  thing;  see  11  Mod.  169;  Fits- 
gil,243. 

^'Recovery  of  tfu  forftiturt  occtuionnd  by  a  eusiotn. — AMumpsit  or  debt  lies  for 
money  forfeited  by  the  breach  of  a  custom;  2  Lev.  253.  And  a  diatreae  lor  the 
breach  of  a  custom,  must  be  founded  on  a  eorreepending  euetom;  Pietvon  v.  Ridley, 
T.  Raym.  204.  By  a  custom  ef  A.  if  a  person,  not  a  freeman,  exposed  gaeda  to 
sale,  except  in  markets,  he  forfeited  6e.  8d.;  and  by  anoiher  custom,  all  the  gooda 
exposed  to  sale  might  be  diatrained  until  the  penalty  is  paid. 

Per  Cur  We  are  of  opinion  that  the  custom  to  distrain  all  the  goods  is  bad.  If 
the  enstom  had  been  to  distrain  such  of  the  goods  as  should  be  sufficient  to  satiefy  the 
penalty  it  would  have  been  unobjectionable ;  but,  according  to  this  cuetom,  a  diaaioAd 
worth  1000/,  might  be  distrained  for  the  penalty  of  6s.  8d.;  Mcir  ti  Munday,  Say.  181. 
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is  the  law  of  that  trade;  aad  to  make  it  at  all  obligatory,  it  must 
be  ancient,  (sufficiently  so  at  least,  to  be  generally  known,) 
certain,  uniform  and  reasonable.  A  usage  of  so  doubtful  author- 
ity as  to  be  known  only  to  a  few,  and  where  merchants  engaged 
in  the  trade  differ,  as  to  the  existence  of  it,  can  never  be  regarded. 

4. 
HoMKR  V.  Door,  March  T.  1813,  10  Mass.  Rep.  28. 
Per  Cur.     Evidence  of  custom  and  usage  is  useful,  in  many  -^.m!  must 
cases,  to  explain  the  intent  of  parties  to  a  contract.     But  the  pceed  to  the 
usage  of  no  class  of  citizens   can  be  sustained  in  opposition  to  Pfj^^P*** 
principles  of  law. 

5. 

United  States  v.  Horendo  and  others,  Jan.  T.  1832,6  Pet. 

U.  S.  Rep.  715. 
Per  Cur.     BMiriny  J.     A  general  custom  is  a  general  law,  Butagener 
and  forms  the  law  of  a  contract  on  the  subject  matter;  though  at  whendeer 
variance  with  its  terms,  it  enters  into  and  controls  its   stipula-  Jyprovod 

A      f>         f  M  .i-i  /^»*i     r^wyrt    "wi"  control 

tions  as  an  act  of  parliament  or  state  legislature;  2  Mod.  238;  the  law. 
W.  Black.  1225;  Doug.  207;  2  D.  &  E.  264;  1  H.  Bl.  7,  8;  2  Bin. 
486,  4S7;  5  ib.  287;  2  S.  &  R.  17;  8  Wh.  591,  2;  9  ib.  584,  591; 
and  the  cases  there  cited  from  4  Mass.  Rep.  252;  9  ib.  155;  3 
Day,  346;  1  Caines,  43;  18  Johns.  230;  5  Cr.  492;  6  D.  &  E. 
320;  5  Cr.  33.  The  court  not  only  may,  but  are  bound  to  notice 
and  respect  general  customs  and  usage  as  the  law  of  the  land, 
equally  with  the  written  law,  and,  when  clearly  proved,  they 
will  control  the  general  law.  This  necessarily  follows  from  its. 
presumed  origin. 

II.  PERSONS  BOUND  BY. 

1. 

Haven,  et  al.  v.  Wentworth,  Sept.  T.  1819,  2  N.  H.  R.  93, 

Per  Oar.     Woodbury ^  J.     The  invariable  usage  of  an  agent.  Theinvari» 
in  respect  to  the  funds  with  which  he  is  entrusted,  binds  his  em-  an  ageat 
ployers,  if  that  usage  is  known  and  recognized  by  them,  windpaJ  if 

the  usage 
2.  be  known 

by  him. 

GooDENow  v.  TvLtiR,  Sept.  T.  1810,- 7  Mass.  Rep.  36.- 
In  this  case  the  defendant,  a  commission  merchant  of  Boston,  Where  np 

.  -    .       Agent  sold 

as  factor  of  the  plaintiff,  sold  certain  goods  belonging  to  the  plain-  goods  con 
tiff,  to  one  Chapin,  and  in  payment  thereof  received    Chapin's  fiP^^^i? 
note,  payable  to  himself.     Chapin  became  a  bankrupt  before  the  the  purchas 
time  of  payment  arrived,  in  consequence  of  which  the  debt  was  who"beforc 
losi»    At  the  time  the  goods  were  delivered  by  the  plaintiff  to  the  time  of 
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twcd  hS' "  ^^^  defendanl,  no  purticular  orders  were  giren  as  to  selling  for 
cameabank  cash  or  On  Credit.  It  was  prored  to  be  the  custom  in  Boston^ 
rupit,  where  ^^^^  particularly  at  the  defendant's  store,)  for  factors  to  sell  on 
amouniof  credit,  and  at  the  risk  of  their  principals,  unless  an  additional 
was  lost,  premium  was  allowed  for  taking  the  risk  on  themselves.  Upon 
the^agent  **^'®  evidence,  Sedgwick^  J.  directed  a  verdict  for  the  plaintiff  for 
was  not  an^  the  amount  of  the  goods  sold.  Evidence  was  offered  to  show, 
bU^princi  ^  *^^^  ^^  cases  where  credit  was  given  by  a  factor,  it  was  custom- 
ih^'k'^"'^  ary  to  take  promissory  notes  for  the  articles  sold,  which'  was  re- 
usage  in  ihe  jected.     Motion  for  a  new  trial. 

TakcMich  Parkery  J.  It  is  very  clear  that  the.  usage  of  the  market 
notes.  where  the  goods  are  sold,  would  bind  the  owner;  for  he  is  pre- 
sumed to  be  conusant  of  that  usage:  and  if  he  is  silent  in  his  di- 
rections to  his  factor  as  to  the  terms  of  the  sale,  he  is  considered 
as  intending  to  be  governed  by  the  usage.  I  am  of  opinion  that 
there  ought  to  be  a  new  trial. 

Sewcdly  J,  I  think  the  rule  in  this  respect  must  depend  upon 
the  particular  usages  of  commission  merchants,  and  that  the  law 
upon  this  subject,  as  to  the  authority  of  the  factor,  and  the  ex- 
tent of  his  liability,  is  referable  to  known  and  established  usages; 
where  the  parties  rely  altogether  upon  the  general  relation  and 
implied  duty  of  a  merchant  and  factor,  no  directions  or  agrees 
ment  having  been  expressed  between  them^  or  proved  in  the 
case.  I  think  usage  is  competent  evidence  in  a  case  of  this  na- 
ture, to  show  the  isnplied  intentions  and  understanding  of  the 
parties.  As  evidence  to  the  effect  of  proving  a  usage  of  selling 
upon  credit,  and  taking  negotiable  promissory  notes  payable  to 
the  commission  merchant,  was  offered  in  this  case  and  rejected 
at  the  trial,  I  think  there  ought  to  be  a  new  trial.  It  is  very 
certain  that  no  usage  can  justify  the  defendant  in  any  wilful  neg- 
ligence, in  securing  the  property  of  his  principal.  And  if  his 
conduot  has  been  such  as  to  show  that  he  had  received  and 
treated  the  note  given  for  the  goods  as  his  own  demand,  he  may 
be  liable,  notwithstanding  a  usage  to  sell  upon  credit,  and  to 
take  notes  in  payment,  should  be  fully  proved. 
Parsons^  C.  J.  concurred;  Sedgvoicky  J.  dissented. 
New  trial  granted. 

3, 

But  no  us    Barksdale  V.  Brown  akd  Tunis,  Jan.  T.  1819,  1  Nott  &  M'- 
age  will  au  Cord's  S,  Ca.  Rep.  517. 

ajrenuode       T'^^'*  ^^*  ^^  action  brought  by  Barksdale  against  the  defend- 
partfrom     gnts,  to  recover  the  proceeds  of  a  quantity  of  rice,  whidh  bad 

DOSltlV6  m  *  rf  * 

istruciions.  been  delivered  to  them  to  sell  as  factors,  with  instructions  .to  sell 
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for  cash.  The  defendants  sold  and  delivered  the  rice  to  a  Mr« 
Powers,  who  shipped  it  on  board  of  a  .vessel  and  went  off  with- 
out paying  for  it.  The  defence  was,  that  it  had  been  the  usage 
uf  factors  in  Charleston,  for  the  last  forty  years,  where  they 
sold  for  cash,  to  give  indulgence  of  a  week  or  fortnight  to  the 
purchaser,  before  they  called  for  the  money.  On  the  part  of  the 
plaintiff  it  was  contended,  that,  if  such  a  usage  existed,  it  was  a 
bad  one,  and  ought  to  be  abolished;  aiid  that  it  certainly  could 
not  prevail  against  positive  instruction^.  The  usage  was  proved 
very  satisfactorily,  by  several  factors,  who  gave  it  as  their  opin« 
ion,  that  it  was  necessary  to  success  in  business,  and  equally  be- 
neficial to  the  planter  and  factor.  Verdict  for  the  plaintiff,  i/lo* 
tion  for  a  new  trial. 

■ 

Per  Cur*  JfoUy  J«  That  usage  does,  in  many  instances,  con- 
stitute the  law,  and  that  contracts  must  be  construed  with  refer- 
ence to  the  usage  of  trade  or  business  t6  which  they  relate,  are 
principles  too  well  established  to  be  questioned  now.  Numer- 
ous examples  are  to  be  found  among  the  cases  arising  on  policies 
of  insurance;  and  perhaps  no  stronger  case  can  be  found,  than  *. 
that  ^f  three  days  of  grace  allowed  in  cases  of  bills  of  exchange* 
But  to  entitle  a  usage  to  that  high  respect,  it  must  be  a  reasona-» 
ble  one.  It  must  be  for  the  benefit  of  trade  generally,  and  not 
for  the  convenience  and  benefit  of  a  particular  class  of  individ- 
uals. And  I  can  conceive  of  no  usage  that  will  authorise  a  de-  - 
parture  from  positive  instructions.  The  instructions  of  a  prin^ 
cipal  to  his  agent,  make  the  law  by  which  he  is  to  be  governed^, 
and  to  authorise  him  to  depart  from  them,  would  be  depriving 
the  parties  of  the  privilege  of  making  their  own  terms.  I  can 
see  no  benefit  resulting  to  the  community  from  such  usage.  •  It 
is  calculated  rather  to  destroy  that  confidence  which  is  necessa- 
ry for  the  encouragement  of  trade.  That  such  courtesy  has  been 
indulged  until  now,  and  that  it  would  be  thought  uncivil  to  re^^ 
fuse  it,  I  have  no  doubt;  and  I  have  as  little  doubt  th^t  any  fac- 
tor, attempting  a  different  method  of  doing  business,  .would  suf» 
fer  by  it.  But  let  it  once  become  general,  and  no  inconvenience 
would  result.  Motion  refused.  ^  Justices  Bay,  Colcock,  John* 
son  and  G^ntt  concurred. 

CAet)e#,  J.  Whether  the  usage,  as  proved,  is  such  as  the  court 
ought  to  sustain.  This  is  an  important  question,  and  the  only 
one  on  which  I  desired  to  say  a  word  in  this  case.  It  involves 
not  only  the  case  before  us,  but  will  have  a  tendency,  in  the  re« 
jection  of  the  usage^  to  unsettle  and  keep  in  agitation  those  tacit- 
contractsin  the  affairs  of  trade,  which  are,  on  the  one  hand,  the 
result  of  a  species  of  necessity,  and  on  the  other,  the  greatest 

VoL.^  VIII,  3i) 
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scarify  of  the  ignorant  and  unwary;  for  it  will  be  found,  I  bave 
no  doubt,  ultimately,  that  the  protection  which  we  are  about  to 
e:xtend  will  be  a  burthen,  which  those  on  whom  it  is  cast 
will  be  obliged  to  throw  oflF  by  voluntary  contract.  It  will 
be  found  to  be  one  of  those  acts  of  too  much  regulation, 
which  enlightened  policy  has  cast  off,  both  in  politics  and  com- 
merce. Let  the  parties  alone  to  manage  their  own  affairs  in 
their  own  way.  It  is  argued,  that  tbis  usage  is  unreasonable, 
and  therefore  not  a  good  usage.  I  know,  we  frequently  say, 
that  a  usage  to  be  binding  must  be  reasonable.  But  I  very  much 
doubt  whether  this  is  not  a  mistaken  view  of  the  subject,  and 
drawn  from  a  supposed,  but  not  real,  analogy  between  commer- 
cial usages  and  common  law  customs.  I  doubt  whether  there 
ean  be  a  commercial  usage  which  can  be  deemed  so  palpably 
imreasonable  as  not  to  be  binding.  A  usage  so  unreasonable 
can  never  grow  up.  The  free  course  of  trade  will  not  permit  it, 
as-  well  might  a  plant  vegetate  under  a  great  incumbent  weight* 
That  it  is  a  usage,  is  itself  a  proo.f  of  its  reasonableness,  so  irre* 
-  fragable,  that  no  abstract  reasoning  can  explain  it  away.  The 
real  question  ought  to  be,  Is  it  a  usage  1  Has  it  been  sufficiently 
established?  To  establish  a  usage,  it  ought  to  be  proved  to  be 
so  general,  uniform  and  frequent,  as  to  warrant  an  inference  that 
the  party,  against  whom  the  benefit  of  it  is  claimed,  had  a  know- 
ledge of  it,  and  contracted  with  reference  to  it.  Such  was  the 
proof  in  this  case.  Men  who  had  been  in  business  forty  years, 
found  it  established  when  they  commenced.  They  declare  it  to 
be  beneficial,  not  to  themselves,  but  to  the  planter.  That  it  is 
necessary  to  the-  management  of  the  sales  of  the  agricultural 
products  of  the  country.  But  it  may  be  imagined  that  they  are 
interested  witnesses:  How  is  the  facti  They  are  factors.  The 
property  put  into  their  hands  will  sell  advantageously,  without 
resort  to  this  usage;  or  it  will  not.  If  it  will,  their  trouble  is  di- 
minished ami  their  gains  are  equal.  If  it  will  not,  it  is  hardly 
necesssry  to  say,  that  the  advantage  will  be  more  felt  by  the 
planter.  The  particular  usage  under  consideration  has  subsist- 
ed for  a  longer  period  than  forty  years,  and  the  present  is  al- 
most the  only  plaintiff  that  has  come  into  court.  Drive  the  par- 
ties to  special  contracts,  and  their  contests  will  be  innumera- 
ble. The  usage  appears  to  me  to  be  reasonable  and  beneficial, 
and  I  think  a  new  tcial  ought  to  be  gcanjted^ 


nL  UNREASONABLE  AND  VOID  CUSTOM.^ 

^Acuttom  bB  all  not  b«  taken  !•  bo  uhreaionable,  bacaufo  it  10  contrary  to  tho 
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1. 

Williams,  et   al,   t.  Oilman,  May  T.  1825,  3  GreenL  Me, 

Rep.  276. 

This  ^as  an  action  of  trespass  on  the  case,  brought  by  the  ^onf^prin 
plaintiffs,  who  were  booksellers  in  Boston,  against  the  defendant,  tersand 
a  printer  in  Hallowell,  in  which  they  alleged  that  he  contracted  th^t  a  prin 
with,  and  paid  the  defendant  for  the  printing  an  edition  of  Tay-  *®'«  ^" 
lor's  Holy  LiTing,  to  consist  of  one  thousand  CQpies  and  no  more;  piint.&r  a 
the  whole  of  which  edition  was  to  be  delivered  to  the  plaintiffs;  cSaainnTm 
but  that  the  defendant,  in  yiolation  of  good  faith,  printed  fifteen  berofoopcs 
hundred  copies  of  the  work,  subducting  five  hundred  copies  there-  isnofat^lib 
of,  and  disposing  of  them  to  his  own  use,  thereby  overstocking  J'^y^^.P"*^' 
the  market,  enabling  himself  to  under  sell  the  plaintiffs,  and  de-  sam*  typea 
priving  them  of  the  benefit  of  the  contract.  r„J?lnt]r* 

At  the  trial,  the  plaintiffs  produced  several  letters  of  the  de-  tra  number 
fendant  which  proved  the  contract  to  print  an  edition  of  a  thou-  disposal,  ia 
sand  copies  of  the  work,  and  also  proved  that  they  had  paid  the  "o'*^"  *"j 
defendant  for  setting  the  types,  and  for  all  other  chargesirelative  usage*  nor 
to  the  contract;  and  for  proof  of  an  engagement  on  ihe  part  of  j,"^ ^,^"* 
the  defendant,  to  print  no  more  than  the  stipulated  number,  they 
relied  on  the  usage  among  printers  and  booksellers.     To  estab- 
lish' this  usage,  mapy  depositions  were  read,  in  which  printers 
and  booksellers,  in  this  and  the  neighboring  states,  testified  to 
that  point;  some  of  them  stating  that  it  was  a  general  usage,  and 
considered  a  governing  principle  among{them,that  when  one  con- 
tracted to  print  an  edition  of  any  work,  consisting  of  a  certain 
number  of  copies,  he  was  not  at  liberty  to  print  any  more  from 

common  law;  for  the  caatomi  of  iravelkhid,  and  baroo|rh  Engltah,  are  contrary  to 
the  common  law,  and  yet  they  are  allowed  to  bo  good.  Neither  it  a  custom  unrea* 
aonable  for  being  injurioua  to  private  perso;»«,  or  intereat,  so  it  tends  to  the  pablie ' 
and  general  advantage  of  the  people;  Anon  .  3  Salk.  112;  S.  P.  4  Mad.  Rep.34S; 
6  T.  R.  760.  Customs,  to  render  them  valid,  must  be  convenient;  12  East.  22 ;  13 
ib.  367;  10  tfod.  133;  7  ib.29;  £  And.  152;  Hob.  328;  1  Com.  274,  n.;  2  Ld.  Raym. 
777;  and  certain ;  Naylor  v.  Bcott,  2  Ld.  Raym.  1548;  S.  C.  Barnard  \S9.  But  a 
custom  contrary  to  st&tate  cannot  be  supported;  Noble  v.  Dorell,  3  T.  R.  271.  It 
must  not  be  contrary  to  the  comraeu  law;  Beokwith  v.  Harding,  I  B.  It  C.  508.  A 
custom  that  party  shall  not  use  a  trade  in  a  particular  city  is  void,  unless  it  be  found- 
ed upon  some  consideration;  Sty.  Ill;  2  Lev.  210;  3  ib.  241.  But  a  custom  which 
restraint  trade  sub  mode,  may  be  good,  and  therefore,  the  custom,  foreign  bought 
and  foreign  sold,  whereby  a  roan  not  free  of  a  city,  &;c.  will  be  restrained  from  buy- 
ing or  selling  goods  to  other  foreigners  within  such  city,  &c.  is  good;  Dyer  278;  R.  v 
Jon.  162;  2  Rol.  202;  Say.  255;  Dridgm.  291.  So  a  custom  that  none  shall  use  the 
trade  of  a  dyer  in-such  town,  without  license  of  the  archbishop,  id  good;  8  Co.  125. 
So  a  custom  Uiata  butcher  shall  not  sell  meat  in  his  own  house  upon  a  market  day, 
in  a  town  where  the  place  has  a  market,  but  must  sell  upon  a  stall  in  the  open  mar- 
ket, is  tenable ;  8  Co.  127.  A  custom  cannot  be  good  in  part  and  void  in  part; 
Wilkes  V.  Broadbent;  2  S4ra.  1224. 
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the  same  types,  on  his  prirate  account;  that  a  person  learning 
the  trade  in  one  state,  would  of  course  become  acquainted  with 
the  usage  in  that  and  the  neighboring  states;  that  the  intercourse 
between  Boston  and  Hallowell  was  close  and  frequent;  and  that 
the  fact  of  fire  hundred  extra  copies  being  in  existence,  would 
injure  the  sale  of  the  thousand  copies.  There  was  some  testi- 
timony  tending  to  show,  that  this  usage  did  not  apply  to  school 
books.  The  testimony  of  some  other  deponents,  resident  in  Me. 
appeare<l  to  negative  the  existence  of  any  such  usage  in  Hallo- 
well. 

It  further  appeared,  that  the  defendant  had  sold  two  hundred 
and  fifty  of  his  extra  copies;  that  two  thirds  of  the  plaintiff's 
edition  were  gone  from  their  store  before  the  trial  of  this  cause  ; 
and  that  five  years  was  a  reasonable  time  for  the  sale  in  Boston 
of  a  thousand  copies  of  this  work.  There  was  no  proof  of  ac- 
tual damage  to  the  plaintiffs,  in  the  sale  of  their  books,  from  any 
act  of  the  defendant;  and  it  was  proved,  that  while  the  woik 
was  in  sheets,  one  of  the  plaintiffs  inquired  of  a  witness,  if  there 
had  been  any  extra  copies  printed,  and  being  told  that  there  were 
five  hundred,  he  made  no  objection. 

Upon  this  evidence,  the  judge  instructed  the  jury,  that  if  it 
was  proved  to  their  satisfaction,  that  by  the  usage  among  print- 
ers and  booksellers,  it  was  considered  a  part  of  the  contract, 
whether  stipulated  expressly  or  not,  that  a  printer,  undertaking 
to  print  any  number  of  copies  of  a  book,  the  copyright  whereof 
is  not  secured  by  law,  is  not  at  liberty,  without  the  assent  of  his 
employer,  to  print  on  his  own  account,  any  extra  copies  from 
the  types  while  standing,  the  contract  to  this  effect,  set  forth  in 
the  declaration,  might  be  considered  as  proved. 

That  in  this  case,  if  they  found  the  usage  proved,  the-contract 
being  to  print  1000  copies  of  Taylor's  Holy  Living,  in  sheets,  for 
the  plaintiffs,  and  it  appearing,  that  the  defendant  had  printed 
from  the  same  types,  while'standing,  five  hundred  extra  copies, 
for  himself,  the  proper  measure  of  damages,  would  be  one  third 
of  the  expense  of  setting  up  the  types:  That  it  was  a  legal  us- 
age; not  in  restraint  of  trade,  nor  of  the  mechanic  arts,  nor  was 
it  unreasonable;  but  that  it  was  necessary  that  the  usage  should 
be  proved  to  be  general  amon^  printers  and  booksellers,  and 
well  known  in  HalloWell,  where  the  work  was,  as  well  as  in 
Boston  ;  in  which  latter  place,  the  contract  must  be  considered 
as  much  made  as  in  the  former.  Verdict  for  the  plaintiffs;  the 
question  as  to  the  correctness  of  the  above  charge,  was  reserved 
for  the  opinion  of  the  court,  and  motion  for  a  new  trial. 

Per  Cur.     Mellen^  C.  J.     The  judgejnstructed  the  jury,  that 


^^^ 
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if  there  was  such  a  custom  or  usage  proved,  as  was  contended 
by  the  plaintiff,  and  that  it  was  general  among  printers  and  book- 
sellers, and  well  known  in  Hallowell,  as  well  as  at  Boston  ;  then 
the  contract  might  be  considered  as'proved.  It  certainly  is  a  very 
plain  principle  of  law,  that   contracts   should  be  construed  ac- 
cording  to  the '  intention  of  the  parties,  as  far  as  that  can  be 
done.     Hence,  a  contract  made  and  to  be  executed  in  N.  York, 
must  be  construed  according  to  the  laws  of  that  state;  because 
the  parties  are  presumed  to   have  been   acquainted  with  those 
laws,  and  to  have  made  their  contract  with  reference  to  them; 
and  our  courts,  in  deciding  on  that  contract,  would  construe  it 
in  the  same  manner  as  the  courts  of  the  state  of  New-York,    So, 
if  in  a  particular  branch  or  kind  of  business,  certain  usages  ex- 
ist, which  are  well  known  to  those  connected  with  it,  those  who 
make  contracts  in  relation  to  such  transactions,  are  always  pre- 
sumed to  have  made  the  contract  in  reference  to  such  usages;  and 
of  course,  these  are  deemed  to  form  a  part  of  the  contract,  as 
much  as  though  actually  incorporated  into  it,  or  expressly  re- 
ferred to.     Numerous  cases  have  established  this  principle;  and 
it  is  not  denied  by  the  counsel,  as  a*pplicable  to  the  law  of  insu- 
rance, and  the  transaction  between  banks  and  those  in  the  hab-* 
it  of  doing  business  with  or  at  such  banks.     But  the  counsel  for 
the  defendant  have  treated  this  usage  among  printers  and  book- 
sellers as  a  custom ;  such  as  we  find  described  in  our  law  books; 
and  have  contended,  that  to  be  valid,  it  must  have  existed  from 
time  immemorial,  uninterrupted,  definite,  reasonable,  &c.     We 
apprehend  that  the  law  of  local  customs  is  not  applicable  in  this 
case.     The  usage  relied  on,  has  nothing  local  in  its  nature ;  it 
relates  to  a  certain  class  of  people,  spread  through  the  country, 
and  to  the  peculiar  business  in  which  they  are  employed.     And 
we  cannot  distinguish  it  from  those  other  usages  we  have  men- 
tioned.    Usages  are  to  be  found  among  numerous  classes  of  peo- 
ple in  relation  to  their  principal  trades;   and  they  are  always  to 
be  attended  to  in  deciding  questions  touching  their  concerns. 
We,  therefore,  can  perceive  nothing  incorrect  in  the  instructions 
given  by  the  judge  to  the  jury  on  this  point.     But  it  is  said  such 
a  custom  or  u$age  is  in  restraint  of  trade.     The  counsel  has  an- 
swered this  objection  himself;  for  he  admits  that  in  many  cases, 
the  printer  expressly  agrees  not  %o  print  any  surplus  copies;  and 
that  such  an  agreement  is  lawful.     Now,  if  an   express   agree- 
ment of  this  kind  is  not  unlawful,  as  being  in  restraint  of  trade, 
why  should  the  agreement  be  unlawful,  if  made  by  reference  to 
the  usage?  There  cannot  be  any  legal  distinction  between  the  ca- 
ses.    The  instructions  on  this  head  also,  are  approved;  and  the 
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verdict  cannot  be   impeached  on  account  of  the  opinion  of  the 
judge  touching  the  rule  of  damages. 
Judgment,  on  the  Verdict. 

2. 

Pkescott  v.  Hubbei-l,  Jan.  T.  1821, 1  M'Cord's  S.C.  Rep,  95* 

torn  afai*        •Assumpsit  for  goods  aold  and  delivered, 
where  the        The  Sale  and  delivery  to  the  defendant  were  proved.  >  The  de- 
I^^**^      fendant  was  to  have  given  his  own  note  endorsed  by  fiours  and 
««»i^«»J^«  Bascome,  in  payment.     When,  however,  the  agent  of  the  plain- 
consignee,    tiff  called  for  this  note,  he  found  that  the  defendant  had  sailed, 
endow  ^^'^  Bours  and  Bascome  then  offered  their  note,  which  was  accepted 
meotoftbe  by  the  agent.     The   plaintiff  had  not  been  consulted.     For  this 
Sie^urchiu  °^^^  ^^^  agent  gave  a  receipt,  in  which  he  stated,  that  when  the 
d'*^^*^  note  was  paid,  it  was  to  be  in  satisfaction  of  the  debt  due  by  de- 
And  the  ma  fendant.     The  defendant  was  captain  of  a  vessel,  and  Bours  and 
note  only  li  ^ascome  were  his  consignee?.     He  went  to  sea  shortly  after  the 
able,  is  un    purchase  of  the   goods.     The   note  taken  by  the  agent  of  the 
w^bad.  ^   plaintiff,  was  put  into  the  bank  for  collection,  dishonored  and 
remained  unpaid.     The  defendant  relied  upon  an  existing  usage 
to  exempt  him  from  personal  responsibility.     He  contended  that 
where  the  vendor  of  goods  received  a  note   of  the  consignee, 
without  the  endorsement  of  the  purchaser,  the  purchaser  became 
discharged,  and*  the  maker  of  the  note  only  liable.     That  there 
did  exist  an  usage  of  this  sort,   was  made  to  appear  by  several 
witnessess. 

Judgment  for  the  plaintiff.  Motion  for  a  new  trial. 
Per  Cur.  GanU,  /.  But  for  the  usage  attempted  to  be  set  up 
in  this  case,  to  defeat  the  plaintiff's  right  of  recovery,  there 
could  be  no  question,  but  that  he  would  have  been  entitled  upon 
established  and  well  recognized  principles  of  law,  every  day  en- 
forced, to  compel  a  performance  of  the  contract  which  the  de- 
fendant had  entered  into.  la  there  any  thing  in  the  alleged  cus  • 
tom  calculated  to  make  this  an  exception?  It  is  not  denied  but 
that  the  dealing  was  with  the  defendant.  He  bought  and  receiv- 
ed the  goods.  The  plaintiff  sent  for  his  money.  The  debtor  had 
gone  to  sea.  The  note  of  another  was  taken  by  the  plaintiff's 
agent.  Now  would  it  be  reasonable,  that  the  plaintiff  should, 
from  this  isplated  circumstance,  unaccommpanied  with  any  sat- 
isfactory proof,  why,  or  wherefore  it  was  done,  be  debarred  the 
right  of  recovering  the  debt  from  the  true  and  bona  fide  debtor  ? 
A  custom  so  unreasonable  can  never  supersede  law.  The  pre- 
siding judge  was,  therefore,  perfectly  correct  in  saying,  that  the 
plaintiff  was  not  confined  alone  to  the  security  which  the  note 
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furnished;  unless,  indeed,   it  had  been  the  understanding  and 
agreement  of  the  parties  to  the  original  contract. 
Motion  denied* 

3. 
Gallatik  t.  Bradford,  1  Bibb's  Ky.  Rep.  209. 
The  court,  in  this  case,  decided,  that  a  custom  oflFered  to  be  Andacu» 
proved  in  banks,  not  to  rectify  mistakes  in  the  receipt  or  pay-  banks  not 
ment  of  money,  unless  such  mistake   be  discovered  before  the  J^jJJ^tM 
person  departs  from  the  room,  is  illegal,  and  invalid.  unleudis 

covered  be 
fore  the  per 
4.  son  leavea^ 

Jordan,  et  al.  v.  Meredith,  Dec.  T,  1801,  3  Yeates'  Penn.  a^'Sad!''* 

Rep.  318. 
Assumpsit  for  plastering  two  houses.  ^^^  ^^  ^ 

The  matter  in  controversy  arose  about  the  mode  of  mensura-  ageofplas 
tion.     The  plaintiffs  insisted,  that  according  to  the  general  us-  J2^,^iJJ^ 
age  of  plasterers,  in  the  city,  one  half  part  of  the  size  of  each  halfuieiize 
window  should  be  included  in  the  admeasurement.     The  cause  dows,attbe 
was  submitted  to  the  court  without  argument.  ^^^ 

Per  Cur.     The  pretended  usage  of  the  plasterers  in  the  pres-  for  work 
ent  instance,  is  unreasonable  and  bad  in  itself.     To  charge  an  JfJ^^unrea 
employer  with  materials  never  received,  is  the  height  of  injus-  J^***^*"*^ 
tice. 

5. 
Westfall  v.  Simgleton,  Oct.  T.  1193,  1  Wash.  Va.  Rep.  p» 

291,  (227.) 
.   Per  Cur.     A  custom  in  the  northern  neck  of  Virginia,  for  per-  ^"^tnlnsfer 
sons  having  settlement  rights,  to  transfer  the  same  by  death-bed  ©^  propwrtjr 
donations,  without  a^ill  in  writing,  is  not  valid.  bed  dona 

tions,  with: 
Q  out  a  will- 

in  writings 

Waters  v.  Lilly,  Oct.  T.  1826,  4  Pick.  Mass.  Rep.  145. 

Trespass.     The   plaintiff  declared,   that  the  defendant  broke  Also  a  cus^ 
and  entered  his  close  covered  with   water,   and   took   his  fish,  ^hi^ai   * 
The  defei>dant  offered  to  prove,  that  the  inhabitants   of  the  vi-  ienosoloin 
cinity  had,  from  time  immemorial,  taken  fish   in  the  pond  and  ^abie  riyer,* 
stream,  without  any  interruption  from  the  plaintiff,  or  any  of  the  *»^<**<^« 
previous  owners  of  the  locus  in  quo,  who  are  knowing  to  this  cus- 
tom.    The  presiding  judge  refused  to  admit  this   evidence,  and 
directed  the  jury  to  find  for  the  plaintiff. 

Per  Cur.  Parker^  C.  J.  The  custom  proposed  to  be  proved, 
is  not  one  that  could  be  sustained  in  law,  even^if  specially  plead- 
ed; for  a  custom  to  take  any  thing  from  another^s  land,  or  for  a- 
profit  a  prendre,  is  not  a  lawful  custom.  The  court  of  common* 
pleas  rightly  rejected  the  evidence. 
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IV,  EVIDENCE  OF. 

1. 

TouRo  V.  Cassin,  Jan.  T.  1818,  3  Nott  fc  M'Cord's  S.  C.  Rep. 

p.  174. 
Theevi  Pg^  ciui-.     JoKnswi^  J.     To  establish  a  particular  custom,  the 

tabiisha     evidence  must  be   clear,  certain  and  conclusiye;  Edie,  ttoL.  v. 
cumiom,     East,  Ind.  Com.  2  Burran.  1221. 

must  DA  ^ 

clear,  cer 

tain  and  2. 

concliisiYe.  

MuKEAY  V.  Hatch,  June  T.  1810,  6  Mass.  Rep.  477.     S.  P. 
Deake  v.  Hudson  and  Franciscus,   6  Har.  &  Johns. 

Andpan,!  Rep.  399. 

evidtnceia      Per  Cur.     Sewoil,  J.     A  usage  may  be  proved  by  parole  evU 

ccnpetent.  j^^^.^ 

3. 

CoiT  AND  PlERPOINT  T.  ThE    COMMERCIAL     InS.     Co.    Feb.  T, 

1811,  7  Johns.  N.  Y.  Rep.  385,  (386.)     S.  P.  Gordon 
AND  Walker  v.  Little,  8  S.  &  R.  Rep.  535, 
Uic!Jl£l^"      This  was  an  action  on  a  policy  of  insurance,  brought  to  re- 
ingofa       cover  the  amount  of  a  partial  loss,  occasioned  by  sea  damage, 
poiieyof in  45  bales  of  sarsaparilla,  specified  in  the  policy,  a&  roots  perisha- 
surance.      ble  in  their  own  nature.     The  plaintiffs  offered  to  prove,  that 
sarsaparilla  was  not  a  root  perishable  in  its  own^  nature,  and  that 
the  usage  has  been  to  consider  the  term  rootSj  in  the  New  York 
policies,  exclusively  confined  to  onions,  beets,  &c.  roots  perish- 
able in  their  own  nature,  and  consequently  sarsaparilla  was  not 
included   under  that  term  in  the  memorandum  in  the  policy. 
This  evidence  was  rejected,  and  the  plaintiff  was  nonsuited. 

Per  Cur.  The  plaintiffs  offered  the  strongest  proof  that  could 
be  given,  of  a  mercantile  usage,  settling  the  meaning  and  ex- 
tent of  the  term  rootSy  in  the  memorandum  of  the  policy,  and 
that  it  did  not  apply  to  the  subject  in  question.  The  only  point 
then,  is^  whether  usage  is  admissible  at  all,  to  control  the  ordi- 
nary and  popular  sense  of  the  term.  The  case  of  Baker. V.  Lud- 
low, 2  Johns.  Cas.  280,  says,  that  the  words  in  the  memorandum 
**  all  other  articles  perishable  in  their  own  nature,"  were  not  ap- 
plicable to  the  articles  previously  and  specifically  enumerated. 
But  that  case  does  not  decide  the  question,  how  far  usage  is  ad- 
missible to  explain  the  sense  of  the  contract;  though  evidence 
of  usage  was  there  admitted  without  objection.  The  law  has 
been  too  long  settled  to  be  now  questioned,  and  if  any  terms  in 
a  policy  have,  by  the  known  usage  of  trade,or  by  use  and  prac- 
tice, as  between  assurei^s  and  assured,  acquired  an  appropriate 
sense,  they  shall  be  construed  according  to  that  sense  and  mean- 
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ing ;  Mason  v.  Skurray,  1  Marsh.  226;  4  East,  135;  6  ib.  £07 ;  5 
6os«  &  PulU  213.  This  is  not  only  the  modern  rule,  as  to  mer^^ 
cantile  instruments  in  general,  (6oug.  654,)  but  it  appears  to 
have  been  the  established  practice,  as  far  jback  as  the  time  of  C. 
J.  Rolle,  and  of  Ld.  Holt ;  Pickering  v.  ^arkley,  2  Roll.  Abr* 
248;  PL  10,  Sty.  132;  Lethuler's  case,  2  Salk.  443.  And  though 
Lord  Eldon,  in  the  case  of  Anderson  t.  Pitcher,  2  Bos.  &  Pull, 
168,  regretted  the  rule,  yet  he  admitted  that  if  was  too  late  to 
question  its  force,  and  that  policies  must  be  expounded  with  due 
regard  to  the  usage  of  trade.  To  reject  this  testimony  now 
would  produce  the  greatest  injustice,  for  the  contract  must  haye 
been  made  and  understood,  at  the  time  by  the  parties,  in  rcffer'^ 
ence  to  this'  mercantile  and  practical  meaning  of  the  terms  em- 
ployed.* 

*  Fide  Cutter  t.  Powell,  6  Terok  Rep.  320,  324,  ot  eeq.;  Livingstene  and  QiU 
chrUt  ▼.  Maryland  Ins.  Co-  7  Cranch,  60<h  Urqubart  9,  Barnard,  1  Tao&t.  450,457| 
Koble  and  another  t.  Kennowaj,  Doug.  510 ;  Vallance  v.  Dewar,  1  Canipb.  503$ 
Phillip's  £▼.  434.     So,  a  policy  on  goods,  at  and  from  Baltimore  to  Leghorn,  the 
risk  to   contiaae  oatil  the  gr^ods  should  be  safely  landed  at  Leghorn,  was  held 
to  be  discharged  by  landing  thorn  at  the  Lazaretto  near  that  place;  that  being  the 
usage  of  the  trade;  Oracle  t.  Marine  Ins.  Co.  of  Baltimore,  8  Cranch,  75«    So,  ia 
an  action  on  a  policy  of  insurance,  on  a  voyage  to  any  port  in  the  Baltic,  evidence 
was  admitted  to  prove,  that  the  Gulf  of  Finland   is  considered  in  mereaatile  con, 
tracts,  as  within  the  Baltic,  although  the  two  seas  are  treated  as  sefparate  and  dis* 
tinct  by  geographers;  'Uhde  v.  Waiters,  2  Campb.  Id.     So,  in  an  attion  against  thd 
owner  of  a  vesbcl,  for  a  quantity  of  gold  and  silver  coin,  taken  by  the  maeter  on 
freight,  evidence  of  a  custom  of  morchants,  that  the  freight  of  money  received  bjf 
the  Okaster  was  his  perquisite,  and  that  he  was  to  be  -personal fy  liable  on  the  ooqa 
tract,  and  tiot  the  owners,  was  held  to  be  admissible;  Halsey  v.  Brown  and  otherti 
3  Day's  Rep.  34S.    The  true  test  of  a  commercial  usage,  is  its  having  existed  i 
sqi&ctenqlength  of  time,to  have  become  generally  known,  and  to  warrant  a  presamp^ 
lion  that  contracts  are  made  in  reference  to  it;  Smith  and  Stanley  v.  Wright,  t 
Caine's  Rep.  43;  Trott  v.  Wood,  t  GallisonHi  443.     Where  the  terms  ot  a  policy 
are  clear  and  unequivocal,  parol  evidence  Will  not  be  admitted  to  show  a  mistake, 
or  to  vary  or  explain  them,  except  in  those  peculiar  eases  in  which  the  usage  of  trade 
is  allowed  to  be  proved;  New  York  Ins.  Co.  v.  Thomas,  i  Johns.  Cas.  1;  Mumford 
tiallet,  1  Johns.  Rep.  433;  Cheviot  v.  Barker,  2  Johns.  Rep.  346;  Hogan  v.  Dela- 
ware Ins.  Co.C.  C.U.  S.  P.  Condy'BMar8h.345,  a.yandervoort  v.  Smith,  SCaine's 
Eep.  155  ;  Marine  Ins.  Co.  of  Alexandria  v.  Hodgson,  6  Cranoh,  StML    Where  itt 
'an  action  on  a  policy  of  insurance  on  the  ship,  till  moored  at  an  anchor,  twenty « 
four  hours,  and  on  the  goods  tilt  discharged  and  safely  landed,  evidence  having  booil    ^ 
admitted,  that  by  the  custom  of  the  (fade,  the  risk  on  the  goods,  as  well  as  on  tiio 
ship,  expired  in  34  hours,  the  cou^t  of  Kind's  Bench  granted  a  new  trial  ott  thai 
ground,  and  on  the  new  trial  the  evidence  was  rejected;  Parkinson  v«  CoUiol-,  Park. 
Ins.  416.    Where  the  legal  effect  of  an  instrumentii  or  of  the  terms  used  in  it,  has 
been  settled,  no  evidence  of  commercial  usage  is  admissible;  Edie  v.  East  India 
Co.  Burr.  Rep.  1216;  Frith  v.  Barker,  2  Johns.  Rep.  327;  Homer  v.  Dorr,  10  Maes. 
Rep.  26;  Wiuthrop  v.  Union  Ins.  Co.  and  Raun  v.  Gardner,  C.  C.  U.  8.  P.  2  Goo- 
dy's Marsh.  707,  n.    80,  evidence  of  fisage  is  inadmissible  to  show  that  a  tranpac* 
lion  was  not  usurious;  Dunham  v.  Dey,  13  Johns.  Rep.  40. 
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4. 

Hammond,  bt  al.t.  Wabfibld,  Dec.  T.  1807,  2  Har.  fc  Johns* 
Md*  Rep.  150, 2.   Vide^  Hammokd  v.  Norris,  2  ib.  132. 

2^*Jf thT  ^^  ^*'-  ^*«*^  ^-  J'  The  usage  and  practice  of  the  land 
^•nd  office  office  must  be  proved  by  the  adjudications  of  the  judges  of  the 
red  by  tCe°  ^^^  office,  and  not  by  the  opinions  of  witnesses  as  to  what  Ihe 
tJoMoTth    ^^^^  ^^^  practice  may  be. 

judgcf. 

t 

Local  u^a  Thom-as  t.  O^Hara;  18I7,  1  S.  C.  Const.  Rep.  30& 

^^  ^^h  ^  ^^  ^^'  ^^^^^'  usages,  or  those  prevailing  in  a  particular 
witnesMf.  profession,  or  branch  of  trade,  may  be  proved  by  witnesses;  thus, 
a  printer  of  a  newspaper  may  prove  a  custom  of  the  trade,  that 
advertisements  sent  for  publication  with  no  orders  limiting  the 
times  of  insertion,  may  be'ContUMied  until  ^express  orders  are  re* 
ceived  to  discontrnue  them; 

6; 

TuRNiss,  ET  AL.  V.  HoNE,  ET  AL.  Dcc.  T.  1831,  8  WcndJ 

N.  Y.  Rep,  266. 
Aitheyar*      TaUmadgt^  Senator.     A  local  usage  is  a  matter  of  fact  to  bd 
Set  uTbe^  proved,  and  not  of  law  to  be  settled  by  the  court*. 

proved,  not 

of  law  to  be  n^ 

settled  by  . 

the  court.  _  ^ 

Thomas  v.  O'Hara,  1817,   1  S.  Ca.  Const.  Rep.  306. 
Unless  Per  Cur.     Where  the  eetieral   custom  or  usaee  has  been  set*^ 

where  the 

usa^isa  tied  by  solemn  adjudications,  or  where  the  usage  is  a  matter  of- 
^S^g^ntr  ^^^^  general  notoriety,  as  to  be  known  to  every  one,  and  to  leave 
al  notoriety  no  doubt  OR  the  minds  of  a  court  or  jury,  proof  will  be  inadmis'*^ 

tobe known    .,,  J     /»r 

to-eToryone  S*»>tC» 

8. 

CoRSEfiUA' T.  WiLuiires,  er  a^.  April  T.  1816,  1  Pet.  U.  S.  C. 

A.ih.  C.  Rep.  231. 

court  will         Washington^  J.     When  a  usage  is  so  establfshed  as  to  I^ave  no 
an^enab**^^  leasonable  doubt  of  its  existence,  it  becomes  a  part  of  the  law; 
J*^W<"     and  the  court  will  decide  upon  it'as  such,  without  requiring  it 
proved.       to  be  again  proved.     Most  of  the  usages  of  trade,  have  at  some 
period,  been  proved  as  matters  of  fact,  and  when  sufficiently  es- 
tablished*, they  have  grown  into-  laws^    Tha^  rate  of  interest  in 
China,  for  instance,  is*  sd  well  established  to  be  twelve  per  cent; 
per  annum,  that  the  court  would  not  require  it  to  be  proved'. 
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9. 
Alleore's  Adm'rs  v.  The  Md.  Ins  Co.  Jwie  T.  1880,  2  Gill  A„d  wh«re 

■   Johos.  Md.  Rep.  136.  evidence 

Per  Out.     The  existence  of  usage,  when-eTidence  is  offered  against 
for  and  against  it,  is  a  question  exclusively  for  the  jury.  i^*'^"*i' 

feredy  it  is  a 
10,  question  ex 

RuAK  V.  Gabdneb,  Oct.  T.  1804,  MS.  Rep.     S.  C.  Wharton's  fol?!h7jJiy. 

Dig.  Pen n.  Rep.  252,  s.  364. 
Per  Car.     A  witness  may  be  examined  to  prov6  the  course  of  the  usage  of 
a  particular  tr«de,  but  not  to  show  what  the  law  is,  uJSrhT^ad 

jnissible. 
11. 

MiD^)LKTftN  T.    Heywabd,   May  T.  1819,  2  Nott  &  M'Cord's 
S.  Ca.  Rep.  9.     S.  P.  Ooadon  and  Walker  t.  Little, 
8  S.  &.  R.  535. 
This  was  an  action  for  the  freificht  of  rice  belonging  to  the  de-  ^"^  ^"  "* 
tendant,  sent  from  his  plantation  in  a  vessel  of  the  plaintiff  %  cover 
consigned  to  O.  &.  M.  the  defendant's   factors.      The  account  ^^^^fl 
was  admitted,  but  the  defendant  offered  parol  evidence  to  prove  custom  of 
a  custom  and  usage  of  the  river  trade,  in  this  state,  to  Charles-  looktothe^ 
ton,  whereby  the  carrier  or  ship  owner    undertook  to  look  to  the  [JJ^"^**^ 
produce  and  the  consignee  for  payment.     This  evidence  was  ob-  signee,  a 
jected  to,  and  the   objection  sustained  by  the  presiding  judge,  r^ght^Lki 
and  a  v^dict  found  for  the  plaintiff.     Motion  for  a  new  trial.        admissible. 

Per  Cur.  Oantij  J.  In  this  case,  the  only  point  for  the  con- 
sideration of  the  court  is,  whether  the  defendant  could  legally 
have  gone  into  proof  of  the  custom  and  usage  contended  for. 
By  the  act  of  DecemT)er,  1712,  (1  Brevard's  Dig.  136,  P./..  99,) 
making  the  <sommon  law  of  England  of  force  here,  exception  is 
made  to  so  much  thereof  as  is  ^inconsistent  with  the  papticular 
constitutions,  customs  and  laws  of  the  province."  Here  is  seen 
a  plain  recognition  of  existing  customs,  at  that  period;  and  in 
relation  to  which  the  common  law  is  made  to  give  place.  The 
customs  alluded  to,  are  not  specifically  defined,  and  local  usages 
may  be  embraced  within  the  generality  of  the  expressions  used 
in  the  act.  The  object  of  the  defendant,  in  this  action,  was  to 
introduce  evidence  of  a  particular  custom  ^  and  authority  is  not 
wanting  to  show,  that  it  is  the  province  of  the  jury  to  decide 
thereon,  (see  Doctor  and  Student,  c.  7,  10, 1  Inst.  110.)  Now, 
although  at  the  first  blush,  the  custom  alleged  may  appear  unrea- 
sonable, and  such  as  ought  not  to  prevail,  this  is  by  no  means 
conclusive  that  the  usage  was  not  a  good  one  in  law.  In  such 
cases,  recourse  is  had  to  artificial  and  legal  reason  ;   and  thus 
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considered,  sueh  usage  may  be  shown  to  be  beneficial  to  tbe 
boat-owners  themselves,  and  dictated  by  the  soundest  policy  of 
expediency.  It  is  possible,  the  defendant  may  find  it  a  difficult 
undertaking  to  defeat  the  claim  of  the  plaintiff,  by  any  proofs 
which  be  shall  be  able  to  produce  in  confirmation  of  the  custom 
relied  on  ;  but  no  judgment  can  or  ought  to  be  formed  till  the 
proofs  are  brought  forward.  I  am  not  prepared  to  say,  that,  in 
undertakings  of  this  kind,  the  general  law  may  not  become  al- 
tered by  the  understandings  of  the  contracting  parties,  although 
such  understanding  places  them  upon  a  different  footing  from 
that  which  exists  at  the  common  law.  It  is  competent  for  a  man 
or  a  body  of  men,  to  renounce  a  common  law  right,  if  they  think 
proper;  and  if,  in  relation  to  the  river  trade,  either,  from  views 
of  interest  on  the  part  of  the  boat  owners,  or  other  politic  con- 
siderations, expediency  has  pointed  out  the  propriety,  and  usage 
has  sanctioned  it,  then  it  might  become  the  law  by  which  the  con^ 
tract  should  be  expounded;  nor  can  I  see  how  it  would,  in  any 
manner,  infringe  upon  the  principles  of  the  common  law.  It 
cannot  be  denied,  but  that  by  an  express  agreement,  the  con- 
$i;igUor  may  be  absolved  from  all  responsibility  ;  and  established 
usage  and  custom,  bottomed  upon  expisdiency,  and  the  conven- 
ience and  interest  of  the  parties,  may  have  the  same  effect.  I 
am  of  opinion  that  the  defendatit  should  have  been  permitted  to 
have  gone  into  evidence  of  the  custom,  and  that  a  new  trial 
should  be  granted. 
Johnson^  J.  dissented. 

12. 

Bro^w  v.  JACKsojf,  April  T.  1807, 2  Wash.  C.  C.  Rep-  34. 
den«  of  US  '^^^^  ^^  ^^  action  oa  a  bill  of  exchange.  The  defendant  of - 
age  it  not  ferred  witnesses  to  prove  a  custom,  that  in  the  trade  between  this 
whenOie  (country  and  England,  the  English  merchant  receiving  a  bill  en- 
JSb"  "n"  '  J^rsed  as  this  was,,  must  return  it  immediately  on  protest  to  the 
sealed.  endorser;  that  if  he  call  on  the  drawer  for  payment,  he  exonerates 
the  endorser.     This,  evidence  was  objected  to. 

Per  Cur.  The  cause  seemaito  turn  upon  the  right  of  the  plain- 
tiff to  recover  as  the  holder  of  this  bill ;  and  the  law  upon  this 
subject  is  settled.  It  would,  therefore,  be  improper  to  let  a  con- 
trary usage  be  proved,  which  is  only  proper  in  doubtful  cases. 

13. 
WiNTHROp  V.  Union  Ins.  Co.  April  T.  1807,  2  Wash.  C-  C. 

And  can  on       _       ^  Rcp.  9. 

ly  be  resort     Per  Cur*    An  usage  to  explain  some  clause   in  a  policy,  is 
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proper.     If  the  construction  be  doubtful,  it  is  the  safest  guide,  Jj^^^^^^JJ^I**" 
because  most  likely  to  accord  with  the  intention  of  the  parties;  jioubifui 
who,  it  is  to  be  presumed,  had  a  view  to  the  usage  when  they  ^",*J,^*Jj' 
contracted.     But  usage  can  only  be  resorted  to  where  the  law 
is  doubtful  and  unsettled;  and  even  then,  the  construction  must 
be  determined  by  usage,  and  not  by  the  opinions  of  the  witness- 
es, however  respectable  they  may  be, 

14. 

Barrer  t.  Brace,  et  al.  June  T.  1819,  3  Conn.  Rep*.  9. 

This  was  an  action  on  the  case  against  the  defendants,  as  own-  ^a1Tu«rom 
ers  of  a  sloop,  for  the  loss,  by  negligent  management  and  care-  generally 
less  stowage,  of  eight  hogsheads  of  gin,  shipped  by  the  plaintiffs  evidence  of 
at  Hartford,  to  be  transported  to  Boston.     The  jury  found  a  ver-  [|j,n*"f^,Q 
diet  for  the  defendants,  and  the  plaintiff  moved  for  a  new  trial,  parties,  in  a 
on  the  ground  of  a  misdirection.  to^whlch^ 

Per  Cur.  Hosmer^  C.  J.  The  defendants  adduced  testimony  thai  custom 
to  prove  that  it  was  the  usage  of  the  trade  between  Hartford  and  ble. 
Boston,  to  transport  gin  on  the  vessel's  deck.  The  jury  were 
instructed,  that  if  a  custom  authorising  the  stowage  was  satis- 
fact9rily  proved,  it  repelled  the  imputation  of  mismanagement 
and  negligence.  The  principle  of  law  comprised  in  the  charge 
is  not  susceptible  of  doubt.  A  commercial  usage,  having  exists 
ed  a  sufficient  length  of  time  to  have  become  generally  known, 
and  to  warrant  a  presumption  that  contracts  are  made  in  refer- 
ence to  it,  is  evidence  of  the  intention  of  the  parties,  and  illus- 
trative of  their  agreement.  Parr  V  Anderson,  6  East,  202;  Le- 
thulier's  case,  2  Salk.  443;  Noble,  et  al.  v.  Kennway,  Doug.  510; 
Halsey  v.  Brown,  ei  aL  3  Day,  340;  Vallance  v.  Dewar,  1  Camp. 
503;  Coit  and  Pierpoint  v*  The  Commercial  Ins.  Co.  7  Johns. 
Rep.  386,  390.  On  a  subject  so  trite  and  famiHar,  it  was  not 
necessary  for  the  court  to  be  more  particular  in  Cheir  charge. 
The  simple  idea  requisite  to  be  communicated,  was  this;  that  if 
it  was  customary  to  stow  gin  on  the  vessel's  deck,  the  stowage 
in  that  place  was  authorised.     Motion  denied. 

15. 

Allegre's  Adm'rs  v.  The  Md.  Ins.  Co.  June  T.  1830,  2  Gill 

&  Johns.  Md.  Rep.  136. 

This  was  an  action  of  covenant  on  a  policy  of  insurance.     The  {^,Jif<fo|f® 
defendants  offerred  in  evidence  the  following  order  for  insurance  evidence, 
whereon  the  policy  was  founded.     "  Baltimore,  23d  May,  1820.  ^rding^o*^ 
Gentlemen, — Insurance  is  wanted  for  account  of  the  concerned,  the  *;ustom 

'  '  and  usage 


er 
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com*"S^  at  and  from  Rio  dfe  la  Plata  to  Havana,  with  liberty  of  Martinico, 
the  word  «  on  the  cargo  of  the  brig  Eugene,  Charles  A.  Chalumean,  master, 
^f^forllS  valued  at  $6000.  Said  brig  will  sail  from  La  Plata  in  the  course 
surance,      of  this  month.     What  will  be  the  premium? 

would  be  *  T     n      1       a  t  t  "nr^ni:*  m 

considered  J*   B.  A.  ALL£GR£. 

"velS^tf      "^  P-  ^-^     ^'Agreed,  J.  B.  A.  Allegre." 

The  defendants  called  a  witness,  who  stated  that  he  was  a 
'  merchant  of  long  standing,  and  had  been  a  member  of  some  one 
of  the  insurance  offices  in  Baltimore,  from  their  first  establish- 
ment; and  asked  him  whether,  according  to  the  usage  and  cus* 
tom  of  insurance  companies,  the  above  order  for  insurance  would 
be  considered  as  covering  live  stock?  To  which  question  the 
plaintiffs  objected.  But  the  court  overruled  the  objection  and 
permitted  the  question  to  be  asked.  The  plaintiffs  excepted, 
and  this  court  affirmed  the  judgment  of  the  court  below  on  this 
point. 

16. 

Blanchard  v.  Hilliard,  March  T.  1814, 11  Mass.  Rep.  85. 
The  custom  Per  Cur.  The  usages  of  a  bank,  at  which  the  parties  to  a 
laiive^^the  P^ODiissory  note  are  accustomed  to  transact  business;  respecting 
timeof  the  the  time  of  the  demand  and  notice  on  such  notes,  may  be  shown, 
and  nouce  ^^^  as  forming  rules  for  the  decision  of  the  court,  but  as  evidence 
mavb^'  of  the  assent  of  the  parties  to  such  usage,  and  of  their  waiving 
shown,  not  their  legal  claims. 

asfonning^ 

rules  for  Uie  ^  ,^ 

4iecision  of  ■*''•. 

lu^tM^evi    Wood,  &c.  v.  Hickok  and  Hamilton,  May  T.  1829,  2  Wend. 

.<lenccofthe  N.  Y.  Rep.  501. 

the  parties.      •Assumpsit  for  goods  sold  and  delivered. 

The  testi         ^n^  of  the  questions  in  this  case  was,  whether  the  plaintiffs 

mony  ofa    could  charge  interest  on  their  goods  after  the  expiration  of  nine- 

ibatitisthe  ty  days,  they  relying  on  the  practice  of  grocers. 

pracOoeof       '^^^  evidence  in  relation  to  the  charge  of  interest  was,  that  it 

grocers  to    was  the  uniform  practice  of  groeers  to  charge  interest  on  goods 

«ston^d8  sold,   after  ninety  days,  unless  a   special  agreement  was  made 

sold,  after  ^^itj^  the  purchaser  to  the  contrary,  and  that  it  was  the  uniform 

ninety  days  ,         *  .... 

unless  a  spe  practice  of  the  plaintiffs  in  this  cause  so  to  charge  interest*  The 
mantto^he  J^^y  found  for  the  defendant.  Motion  to  set  aside  their  verdict, 
contrary  is  Per  CuT.  Sutherland^  J.  There  is  no  evidence  that  the  de- 
not  amount  fendants  knew  that  it  was  the  uniform  custom  of  the  plaintiffs  to 
toproofof  Mjargg  interest  after  ninety  days,  and  it  appears  that  no  charge 
a  particular  of  interest  had  ever  been  made  in  any  of  the  accounts  rendered 
which  aJl     ^°  *^^  defendants  except  the  last,  nor  was  the  length  of  cVedit 
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slated  in  any  of  them.     There  was  nothing,  therefore,  from  which  ^JjJ^j^e 
the  defendants  were  bound  to  infer  that  any  interest  would  be  bound  to 
claimed  from  them  as  long  as  the   account  remained  open  and  ^^^°®*'^' 
unliquidated. 

The  testimony  of  one  of  the  witnesses,  that  it  is  the  uniform 
practice  of  grocers  to  charge  interest  on  goods  sold,  after  ninety 
days,  unless  a  special  agreement  to  the  contrary  is  made,  does 
not  amount  to  proof  of  the  usage  of  a  particular  trade,  of  which 
all  dealers  in  that  line  are  bound  to  take  notice,  and  are  presum- 
ed to  be  informed.    -Motion  denied. 

18. 

Aymab  awd  Aymar  v.  Astor,  Aug.  T.  1826, 6  Cowen's  N.  Y. 

Rep.  266. 

Error  to  the  common  pleas.  mereantlle 

Astor  brought  assumpsit  against   Aymar  and  Aymar,  in  the  """S®  *"*^. 
court  below,  for   the  value  of    certain  bear  skins,  shipped  onlDgthatin 
board  the  defendants'  vessel   at  New  Orleans,  for  New  York,JJJJJ^^ 
which  were  destroyed  by  rats  on  the  voyage.     The  defendants  rata  were 
offered  to  prove,  that,  both  at  New  Orleans  and  New  York,  dam-  ^nTsof  the 
age  by  rats  was  considered,  and  treated  by  the  usage  of  trade,  »«»held  in. 
and  merchants,  as  a  peril  of  the  sea-     The  court  below  excluded 
the  evidence,  and  the  defendants  excepted.     Verdict  and  judg- 
ment for  the  plaintiff  below.  ** 

Smagty  C.  J.  said,  he  thought  the  evidence  of  mercantile  un- 
derstanding and  usage  as  to  the  meaning  of  the  words  '^perils  of 
the  sea,"  should  have  been  received;  and  cited  and  commented 
upon  various  authorities  as  warranting  this.  (Anderson  v. 
Pitcher,  2  B.  &  P.  164;  Scott  v.  Bourdillion,  5ib.  313;  Coit  v. 
Com.  Ins.  Co.  7  Johns.  389;  Frith  v.  Barker,  2  ib.  335.) 

WooitDorih  and  Sufherlandj  Js.  were  of  the  opinion,  that  the 
evidence  of  mercantile  usage  and  understanding,  was  properly 
oyerruled  by  the  court  below. 

18. 

Dtmuav  v.  Dey,  Jan.  T.  1816,  13  Johns.  N»  Y.  Rep.  44. 

;    •Assumpsit  on  a  promissory  note  against  the  defendant  as  en-  Eyj^enoe 
dorser.  thatitwae 

The  defence   was,  that  it  was  an  usurious  transaction,  the  tn4«  to 
plaintiff  having  received  two  and  a  half  per  cent.      Evidence  JJjJj^i^'JJ^f 
was  given  that  it  was  usual  and  customary  to  charge  and  receive  ptrcent, 
two  and  a  half  per  cent,  on  the  exchange  of  notes.  on  the  ex 

Per  Cur.     l^^encerj  J.     In  Floyer  v.  Edwards,  (Cowp.  112,)  change  or 

|ii^p€r  18  iiv 
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fti^l^e  b  ^^^  Mansfield  permiltcd  aa  inquiry  as  to  the  usage  of  the  trade; 

of  no  avail,  but  he  said  the  practice  and  usage  vrould  avail  nothing,  if  meant 

action  «)me  ^^  ^^  evasion  of  the  statute,  for  that  usage  certainly  would  not 

withm  the    protect  usury,  but  that  it  went  a  great  way  to  explain  a  transac- 

the&taiute   tion^  and  was,  in  that  case,  strong  evidence  to  show  that  there 

against  iisu  ^^8  no  intention  to  cover  a  loan  of  money.     These  observations 

were  applied  to  the  case  of  a  sale,  and,  under  the  circumstances 

of  that  case,  it  might  have  been  proper,  and  probably  was  so,  to 

inquire  into  the  usage  of  that  particular  branch  of  business^;  but 

it  cannot  be  admitted  as  a  general  rule,  that  usage  may,  in  all 

cases,  be  given  in  evidence,  or  that  the  usage,  if  proved,  shall 

determine  whether  the  transactions  are  usurious  or  not. 

20. 

LiircoLN  AND  Kennebeck  Bank  v.   Page,  June  T.  lol3,  9 

Mass.  Rep.  155    S.  P.  Homer  v.  Door,  10  ib.  86;  Smith 

V.  Whiting,  12  ib.  6;  Weld  v.  Oorham,  10  ib.  366. 

^optccT^      ^^^  ^^*     Stwallf  7.     The  usages  adopted  by  individuals  con- 

indiriduals  cemed  in  any  course  of  business,  for  instance,  in  the  negotiation 

ruieeby      of  promissory  notes,  by  which  loans  are  obtained  and  renewed 

ointneu^^  at  banks,  become,as  to  these  parties,rules  by  which  their  contracts 

are  lobe      are  to  be  construed:  and  in  any  circumstances  not  ascertained 

construe  .    ^^  express  stipulation,  and  especially  as  to  privileges  depending 

on  legal  implication  anci  construction,  and  understood  to  be  re^ 

served  for  the  particular  benefit  of  the  individual,  what  is  known 

among  the  parties  to  be  usual  in  their  course  of  business,  is  to  be 

taken  as  consented  to,  and  to  have  the  same  effect  as  if  inserted 

in  their  contracts.     See  tits.  Contracts,  Bills  and  Noteii,  vol.  3^ 

p.  234. 

21. 

WiLLINGS,  ET  AL.  V.  CoNSEQUA,    Oct.    T.  1816,  1  Pctcr^S  C.  C. 

A  A  u  '  Rep.   317. 

Aud  the  us  .  ^ 

o^esoffor  Washington^- J.  The  laws  and  usages  of  foreign  countries, 
triMrela"  where  contracts  are  made  and  to  be  executed,  with  respect  to 
fiyetocor.    their  validity,  construction  and  discharge,  are   to  be  reffeided. 

tractswill     ,  %  r  i      -   - 

be  regarded  here  as  ruies  Gl  decision. 

hsre. 

22. 

Halsey  v.  Brown,  et  al.  June  T.  1809,  3  Day^s  Conn.  Rep* 

p.  346. 
monfaw  Assumpsit  against  the  defendants  as  owners  of  the  brig  Eliza, 

may  be  con  for  sixty-five  penny-weights  of  gold,  and  one  hundred  Spanish 
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milled  dollars^  shipped  by  the  plaintiff,  to  be  delivered  to  a  mer-  Jp^J^f^j^J, 
cantile  house  in  New  London,  for  which   the  master  gave   the  torn. 
plaintiff  a  bill  of  lading  in  the  usual  form. 
;  On  the  trial  the  defendants  offered  to  pro ve^that  there  was  a  usage 
or  custom  of  merchants  existing  in  the  state  of  Connecticut,  and  at 
New  Tork^  that  the  freight  of  money  received  by  the  master  of  a 
vessel  was  his  perquisite  $  that  he  was  to  be  compensated  for  the 
transportation  of  it,  and  not  the  owners  of  the  vessel;  and  that 
the  contract  was  considered  as  being  personal,  and  of  individu- 
al obligation,  but  not  as  the  contract  of  the  owners.     This  evi- 
dence was  objected  to,  but  admitted,  and  the  defendants  obtain* 
ed  a  verdict.     Motion  for  a  new  trial. 

Ptr  Cur.  The  question  in  this  case  is,  whether  evidence  of  a 
particular  custom  or  usage  can  be  given  in  evidence  to  control 
a  general  law.  The  general  law  applicable  to  the  commercial 
world,  that  owners  of  vessels  are  answerable  for  the  contracts 
and  conduct  of  their  masters^  when  acting  within  the  scope  of 
their  authority,  must  be  admitted.  But  as  it  is  a  principle,  that 
the  general  common  law  may  be,  and  in  many  instances,  is  con* 
trolled  by  special  custom;  so  the  general  commercial  law  may, 
by  the  same  reason,  be  controlled  by  a  special  local  usage,  so 
far  as  that  usage  extends;  which  will  operate  upon  all  contracts 
of  this  nature,  made  in  view  of,  or  with  reference  to,  such  usage. 

We  are,  therefore,  of  opinion,  that  the  evidence  offered  to 
))rove  the  particular  usage  in  this  case^  was  admissible* 

New  trial  granted. 

23. 
AcKEBitAN  V.  Shelj?,  Feb.  T.  1825,  3  Halst.  K.  J.  Rep.  12^. 
The  court,  Ford.  J.  decided,  that  that  part  of  the  common  law  The  com 
relating  to  rights  accruing  by  custom  and  prescription  had  not  aa°e^'*^ 
be6n  practised  or  adopted  in   New  Jersey,  and  remarks,   "The"e^t»ac 
lime  of  memory"  hath  been  long  ago  ascertained  by  law  to  com-  ^!uom,Li 
mence  from  the  beginning  of  the   reign  of  Richard,  the  first,  and  JJSo^'ui 
any  custom  may  be  destroyed  by  evidence  of  its  non  existence  in  NewJereey 
any  part  of  the  long  period  from  that  time  to  the  present,  (2  Bl. 
Com.  31.)     This  is  sufficient  to  destroy  all  common  law  customs 
in  New  Jersey,  for  the  country  was  not  discovered  by  civilized 
inhabitants,  and  civil  rights  could  not  consequently  have  been 
in  use,  till  more  than  three  hundred  years  after  the  beginning  of 
the  reign  of  Richard  the  first. 

I.  REQUISITES  TO  CONSTITUTE. 

(A)  There  must  be  an  unlawful  intent,  p.  260. 
Vol.  VIII.  32 
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L  REQUISITES  TO  CONSTITUTE. 

(A)  There  must  be  an  unlawful  intent. 

I. 
Childers  v.  Deane  and  Page,  July  T.  1826,  4  Rand.  Va« 
Rep.  406.  S.  P.  NouRSE  v.  Prime,  7  Johns.  Ch.  Rep.  77. 
TlMra  must  Qurr,  /•  To  constitute  usury,  there  must  be  an  intention  to 
bfraninten  take  more  than  the  legal  interest.*  Wherever  such  intention 
more  tkan  appears  in  the  talking  more  than  legal  interest,  it  is  evidence  of 
ISTtoco/  ^^®  corrupt  agreement  required  by  the  statute;  though  the  party 
siituteustt  may  never  have  heard  of  the  law,  or  may  think  that  he  is  steer- 
^*  ing  quite  clear  of  it, 

^This  principle  agroes  with  the  Engliih  eaaei;  NeTison  ▼.  WhiUey,  Cro.  Ckr. 
301;  Monk  v. Martindale,  3  B.  &  P.  164.  ToooiKtitute  aanry  there  must  either  be 
Indirect  loan,  and  a  taking  of  more  than  legal  interest  for  the  forbearance  of  pay- 
meat,  or  there  miut  be  some  device,  contrived  for  the  purpose  of  concealing  or  eva- 
ding the  appearance  of  a  lean,  when  in  truth  ll  was  such;,  per  Ld.  EUenboroagh  in. 
Barclay  y.  Walmsly^  4  East,  Rep.  55.  Tho  intention  is  the  criterion  ;  Wells  y. 
Girling,  t  Taun.  449;  Lowe  y.  Waller,  2  Doug.  735. 
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2. 
Llovd  v.  Scott,  J»n.  T.  1830,  4  Pel.  U.  S.  Rep.  205,  224. 
Per  Cur.  M^Lean^  J.  The  intent  with  which  the  act  is  done,  is  For  if  the 
an  important  ingredient  to  constitute  the  ofiFence.  An  ignorance  of  ^"^  '^}T\ 

j,v      1  -ii         .  -      '      «  amount  co 

tne  law  will  not  protect  a  party  from  the    penalties  of  usury,  u»ury,  can 
where  it  is  committed;  but  where  there  was  no  intention  to  eyade  tokSvr" 
the  la  w,and  ihe  facts  which  amount  to  usury, whether  they  appear  *'••"  ^^ '? 
won  the  face  of  the  contract,or  by  other  proof^  can  be  shown  io  denWm?. 
have  been  the  result  of  mistake  or  accident,  no  penalty  attaches,  I'l^^atuST 

-  at. 

(B)  There  must  be  a  loak  awd  an  agreement  to  take, 

1. 

Skipwith  v.  Gibson  and  Jefferson,  Feb.  T.  1810,  4  Hen.  & 

Munf.  Va.  Rep.  490. 

By  the  ChanceUer.     To  constitute  usury,  both  parties  must  be  J^''a7o25,"JJ 
consenting  to  corrupt  agreement;  and  it  must  proceed  from,  and  coDstitute 
be  connected  with  a  treaty  for  the  loan  or  forbearance  of  money;  '*^'^^' 
Bristoe  v.  Gibson,  1  Call.;  Price  y.  Campbell,  2  Call.  92. 

I  observe,  that  in  order  to  constitute  usury,  there  must  be  a 
borrowing  and  a  lending,  with  an  intent  to  exact  exorbitant  in- 
terest, beyond  what  is  allowed  by  law,  or  a  forbearance  in  con- 
sideration of  such  interest  being  paid ;  Per  Flemings  /.  in  Price, 
€t  d.  Y.  Campbell,  2  Call's  Rep.  121,  2d  edu  101. 

2. 

Evans  ▼.  Neglet,   Sept.  T.  1825^  13  S.  &  R.  Penn.  Rep.  221. 

Per  Our.     Gibson^  J.     It  has  also  been  urged,  that. there  can  ^^  *'***JJ 
be  no  usury  Where  there  has  been  no  loan,  and  the  English  ca- a  thing  is 
ses  certainly  go  that  length.     But  a  difference  might  be  token,  ^^*{^jjj 
were  it  necessary,  between  the  provisions  of  the  several  acts  of  edfortheac 
parliament,  all  of  which  in  terms  require  that  there  should  be  a  tkm7f  the 
loan;  and  our  Act  of  Assembly,  which  declares  the  offence  to  p«reha«e^ 
consist  in  taking. more  than  the  legal  rate  of  interest,  ^^  for  the  mounts  tcMi 
loan  Of  ttstf  of  money."     But  there   can   be  no  question,  that  ^^^' 
where  the  price  of  a  thing  is  permitted  to  be  retained  for  the  'ac- 
commodation of  the  purchaser,  it  is  as  purely  a  loan,  as  if  it  had 
been  paid  to  the  seller  in  the  first  instance,  and  formally  returned 
to  the  purchaser.     In  Pollard  v.  Scholey,  Crb.  £liz«  20,  such  a 
transaction  was  held  to  be  a  loan  within  the  purview  of  the  Eng- 
lish statutes. 

3. 

Smith,  st  al.  ex'ksof  Bird  v.  Beach^  June  T.  1808, 3  DayU 
Conn.  Rep.  288.    S.  P.  The  Naw  York  Firemen  Ins* 
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Co.  V.  Ely  and  Parsons,  2  Cow.  Rep.  679;  Price,  kt 

Toconsti  ^^'  ^-  Campbell,  2  Callus  Rep.  Ill, 2d  ed.  92, 

tute  usury        This  was  an  action  on  a  promissory  note,  executed  by  the  de- 

b«acorrupi  fondant,  to  one  Bird,  the  plaintiff's  testator.     On  the  trial,  it  ap- 

agrccmenu  peeared,  that  more  than  lawful  interest  was  reserved  in  the  note; 

but  that  the  defendant  did  not  know  of  such  reservation,  until 

sometime  after  the   note  was  executed,  and  delivered.     The 

plaintiffs  contended,  that   under  these  circumstances,  the  note 

was  not  usurious,     fiut  the  court  directed  the  jury,  that  if  they 

found  that  Bird,  the  payee,  knew  of  the  illegal  reservation,  at 

the  time  of  the  execution  and  delivery,  they  must  find  the  issue 

in  favor  of  the  defendant. 

Verdict  for  the  defendant,  and  motion  for  a  new  triaL 
By  the  court,  unanimously.  A  corrupt  agreement  is  essential 
to  constitute  usury;  and  to  form  a  corrupt  agreement,  as  in  all 
other  contracts,  the  minds  of  the  parties  must  meet.  The  assent 
of  Beach  was,  therefore,  as  essential  to  the  existence  of  a  usuri- 
ous agreement,  as  that  of  Bird.  From  these  premises,  it  fol* 
lows,  as  an  undeniable  consequence  that,  there  could  be  no  cor* 
rupt  agreement  while  either  of  the  parties  remained  ignorant  of 
the  excessive  reservation;  and  the  jury  ought  to  have  been  so 
instructed.     New  trial  granted. 


(C)  There  must  be  usury  at  the  making  of  the  contract. 

Gauther  v.  The  Farmers  and  Mechanics'  Bank  of 
GEOROEtowN,  Jan.  T.  1828,  1  Pet.  U.  S.  Rep.  37. 
S*  P.  Nichols  v.  Fearson,  et  al.   7  ib.   109;  Motte 

whSl^iiJ'iu  V.  DoRRELL,  1  MTordiAep.  354. 

incepvon,  is      Per  Car.     Johnson.  J.     The  rule  cannot  be  doubted,  that  if 

unaffected    Ai4i/.r  ....  ,  . 

by  usurf,    ^^^  note  DC  tree  from  Usury,  in  its  origin,  no  subsequent  usurious 
SlnTViWat  transaction  respecting  it,  can  effect  it  with  the  taint  of  usury.* 

ed  by  any 

■ubscquent  (D)    OtHER  REQUISITES, 

usurious       w  ^ 

transaciion.  Lloyd  v.  Scott,  Jan.  T.  1830,  4  Pet.  U.  S.  Rep.  206, 224.     S. 

P.  Bank  of  Utica  v.  Wager,  2  Cow.  Rep.  712;  Nich* 

Thtrequi  °^^  ^'  Fe ARSON,  ET   AL.  7  Pet.  Rep.  109. 

foiroanusu      P^T  Cur.     WLean^  J.     The   requisites  to   form   an  usurious 
riou8traD8   tiansaction  are  three.     1st.  A  loan   either   express  or  implied* 
2d.  An  understanding  that  the  money  lent   shall  or  may  be  re- 
turned.    3d.  That  a  greater  rate  of  interest  than  is  allowed  by 
statute,  shall  be    paid. 

*  Thii  principle  is  recognized  in  Tate  v.  Willings,  3  T.  R.  539;  and  eee  «!«•  the  em- 
ses  ef  Floyer  t  .  Edwards,  Lofft  Rep.  693;  Fishor  ir.  Baeely  Doug.  235 ;  Lowa  ▼- 
Walker,  t  Doug.  755 .        ~ 
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II.  AGREEMENTS  AND  TRANSACTIONS  WHICH  ARE 

DEEMED  USURIOUS.* 

1. 
Utica  Ins.  Co.  v.  Tillman,   Oct.  T.   1828,  1  Wend.  N.  Y. 
Rep.  566,  6.     S.  P.  New  Yohk  Fihe  Ins.  Co.  ▼.  Ely, 
2  Cow.  Rep.  678;  AcmicuLTURAL  Bank  v.  Bissell,  12 
Pick.  586, «nd  1  Vt.  Rep.  402, 432. 
Per  Cur.     Suiherlandy  J.    The  principal  question  raised  upon  ^[^p'^nd 
the  argument  of  this  case,  was,  whether  the  evidence  was  suffi-  received  up 
cient  to  show  that  the  notes  were  usurious,  on  the  ground  of  the  upon  the' 
interest  having  been  calculated  and  retained  upon  the  principle  gJ^J'^Jj  J^ 
of  360  days  being  a  year.     It  was  sufficient  prima  facie  to  es-  ingayear, 
tablish  the  asury.     In  the  first  place,  the  fact,  that  more  than  7  ^j;;'X% 
per  cent,  was  taken,  was  proved;  and  to  repel  any  presumption  the  note 

*  E.  and  N.  vere  partners  in  the  erection  and  busineu  of  a  steam -mill,  on  terms  of 
dWiding  the  profits,  and  bearing  eqaally  the  expense.    Soon  afler  the  mill  was  in 
operation,  they  agreed  hy  writing,  that  N.  should  take  all  the  profits,  pay  the  debtff, 
(except  a  debt  dae  by  the  firm  to  E.)  and  pay  E.  |8500  for  his  interest  in  th^  prop- 
erty, when  it  shoald  be  conTcnient;  and  in  the  meantime,,pay  him  a  yearly  rent  of 
|640;  and  that  any  part  of  the  purchase  money  which  should  be  paid,  should  abate 
the  rent  pro  tanto;  N.  to  release  all  demends  against  £.,  and  E.  to  convey  the 
steam  mill  immediately.    Held,  that  the  contract,  was  usttrious;  Eyans  ▼.  Negley, 
13  Sergt  &  Rawle,  S18.    Where  a  person  borrowed  money  and  gave  his  note  fur 
the  amount,  with  lawful  interest,  and  at  Ihe  same  time  made  a  verbal  promise  to 
pay  five  per  cost,  more  interest,  making  twelve  per  cent,  the  court  hold,  upon  an 
action  being  brought  on  the  note,  that  it  was  usurious  and  voM;  although  it  was 
left  to  the  borrower's  honor  only,  whether  he  would  pay  more  than  legal  interest ; 
Willard  v.  Reeddr,2  M'Cerd's  Rep.  369.    A  lean  of  depreciated  bank  notes,  to  bo 
repaid  in  lawful  money  at  the  nominal  value,  is  usurious;  Roby  v.  Sharp  and  Dar* 
nail,  6  Monroe's  Rep.  375, 6.    A.  is  indebted  to'  B,;  A.  loans  money  at  usurious  in** 
torestto  C;  B.  not  knowing  of  the  usury,  agreee  to  receive  the  note  of  C.  in  payment 
of  his  debtfrom  A.  and  C.  executes  his  note,  which  is  indorsed  to  B.;held,  that  the 
note  is  usurious  and  void  in  the  hands  of  B.;  Tatt's  Executors  Hannum,  S  Yerger's 
Rep.  350.  Where  notes  are  made  and  indorsed,  to  be  discounted  at  a  greater  rate  of 
interest,  than  is  allowed  by  law,  they  are  usurious;  Dows  v.  Eastham,  2  Yerg.  Rep, 
463.     A  tacit  understanding  between  borrower  and  lender,  founded  on  a  known 
practice  of  the  latter,  to  lend  money  at  legal  interest,  if  the  borrower  purchased  of 
him  a  horse«  at  an  unreasonable  price,  it  is  a  shift  to  evade  the  statute  against  usury; 
Douglass  V.  M*Chesney,  2  Rand.  109.    S.  and  N.  being  indebted  to  the  F.  and  M. 
Bank,  and  the  bank  having  recovered  judgments  against  them  for  the  debts,  and  the 
debtors  then  applying  to  the  bank  for  indulgence,  the  bank  agrees  to  give  them  a  long 
indulgence,  upon  thftir  agreeing  to  give  real  security  for  the  debt,  and  moreover,  to 
pay  the  attorney  of  the  bank  all  costs  of  the  suits,  and  the  commission  which  the 
bank  had  agreed  to  pay  him  for  collecting  and  securing  the  debt;  the  debtors  give 
real  security  for  the  debt;  and  one  of  them  pays  the  costs  and  part  of  the  commis- 
sion to  the  attorney,  and  his  executor  gives  the  attorney  his  note  for  the  balance  of 
tlie  commission;  the  attorney  having  full  notice  of  the  terms  of  the  agreement  be- 
tween the  bank  and  the  debtors:  Held, the  agreement  between  the  bank  and  debtors, 
and  therefore,  the  note  for  the  commission  to  the  attorney,  were  usurious;  Toole  v, 
Stephen,  4  Leigh's  Rep.  581. 
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.  'which  might  be  indulged,  that  it  was  taken  unintentionally  or  by 
mistake,  the  uniform  custom  of  the  company  to  compute  inter- 
est upon  a  principle  which  would  give  more  than  seven  per  cent, 
was  shown.  In  the  Bank  of  Utica  v.  Hillard,6Cow.  I63,the  fact 
of  more  than'seven  per  cent,  having  been  taken,  was  not  shown; 
but  it  was  contended,  that  that  was  to  be  inferred  from  the  uni- 
form custom  of  the  bank,  to  compute  interest  on  principles 
which  would  give  more,  and  that  it  was  competent  to  prove  such 
custom  for  such  purpose.     We  held  that  it  was  not. 

2. 
Willie  v.  Greek,  Feb.  T.  1821,  2  New  Hamp.  Rep.  333',  339 
S.  P.  Gibson  v.  Stearns,  3  ib.  186;  Skinner  v.  Mil- 
ler, 5  Litt.  Rep.  85. 
The  receipt     Ruhardsofiy  C  J.     It  is  also  objected  by  the  defendant,  that 
than  legal   ^^^^  action  is  not  maintained  by  the  evidence,  because  whatever 
'"'*t'fcrbM  ^*^  received  more  than  lawful  interest,  was  received  in  pursu- 
anG«Uu8u  ance  of  a  new  contract  to  pay  for  past  forbearance,  and  not  in 
^'  pursuance  of  the  original  corrupt  contract;  and  a  contract  to 

pay  for  past  forbearance  is  not  within  the  intent  of  the  statute. 
The  words  of  the  statute  are,  *'  That  no  person  or  persons,  upon 
any  contract  which  shall  be  made,  shall  take  either  directly  or 
indirectly  for  the  loan  of  any  money,  &c.  above  the  value  of 
six  pounds,for  the  use  and  forbearance  x>f  one  hundred  pounds  for 
a  year;"  1  N«JIamp.  Laws,  286.  A  takings  of  more  than  law- 
ful inteiest  upon  a  contract  relating  to  past  forbearance,  is  clear- 
ly within  the  words  of  the  statute,  and  in  our  opinion  is  as  clear- 
ly within  the  intent  and  meaning  of  it.  If  the  present  is  an  in- 
stance of  a  taking  upon  a  contract  to  pay  for  past  forbearance, 
it  is  clear  that  such  a  contract  may  be  as  oppressive  as  any  con- 
tract tbat  can  be  made,  and  being  within  the  mischief,  the  stat- 
ute was  intended  to  prevent,  roust  be  construed  to  be  within  the 

statute;  4  Burr.  2253,  Abrahams  v.Bunn.  T.  Ray.  196;  Rex  v. 
Allen.  Cowp.  114,  Floyer  v.  Edwards,  1  Saund.  295,  note  1. 


III.  AGREEMENTS  AND  TRANS  ACTIONS  WHICH  ARE 

NOT  DEEMED  USURIOUS.* 

1. 

CoMMiNGS  V.  WitLiAMs,  May  T.  1830, 4  Wend.  N.  Y.  Rep.  679 

Williams  sued  Cummings  on  a  contract,  by  which  Cummings 

The  letting 

of  a  two  ^tjt  is  not  usurious  to  sell  or  buy  a  negotiable  paper,  founded  on  a  legal  consider- 

ation, for  less  than  its  nominal  ralue ;  King  and  Jones  «{«.  Johnson,  3  M^Cord^s 
Rep.  365 ;  unless  that  mode  of  dealing  is  resorted  to  as  a  stratagem  to  a? oid  tho 
statute;  Fitxgeraid  v.  Feck,  4  Litt.  Rep.  126.     A  bonajide  debt  or  demand,  con- 
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acknowledged  to  have  received  of  Williams  a  two  year  old  heif-  J*-J^r'*a1«i 
er  and  calf,  and  agreed>  within   four  years,  to  return   the  same  calf,  the 
heifer,  and  she  to  be   with  calf,  and  also  another  heifer  three  retJl^ned  at 
years  old,  also  to  be   with  calf;   Williams  only  incurrring  the  J.**®*"^^^ 
risk  of  the  heifer,  received  by  Cummings,  being  killed  by  light-  with  anoth 
ning.     The  defendant  pleaded  usury,  and  the  jury  gave  a  ver-  JJ^e^yeare 
diet  for  the  plaintiff,  on  which  judgment  was  rendered,  and  Cum-  old,  is  not 

y        .  ..     r  JO  usurious. 

mmgs  sued  out  a  writ  of  error. 

Per  Cut.     Marcy^  J.  .  I  do  not  think  we  ought  to.  pronounce 
the  contract  in  this  case  usurious.     Judgment  affirmed. 

2. 
The  Preset  &c.  of  the  Agricui..  Bank,  v.  Bissell,  et  al. 
Sept.  T.  1832,  12  Pick.  Mass.  Rep.  686,  689.  S.  P. 
Flecknee  v.  U.  S.  Bank,  8  Wheat.  Rep.  354;  Thorn- 
ton V.  The  Bank  of  Washington,  3  Pet,  Rep.  544; 
Stribbling  v.  The  Bank  of  the  Vallet,  5  Rand. 
Rep.  132;  Bartlett  v.  Williams,  1  Pick.  295,  nofe\ 
The  Pres't,  &c.  of    the    Maime  Bank,  v.  Butts,  9^ 

Mass.  Rep.  49.  '  The  nrac 

Per  Cur.     Shawy  C.  J.    Upon  the  other  point,  that  taking  the  liccof bank* 
interest  in  iadvan^e,  is  usurious,  we  think  it  too  well  settled  by  a  i^tereKt 
series  of  decisions,  both  in   this  and  other  states,  to   be  now  *"*^^'*"f? 

'  upon  maK 

questioned,  that  such  practice  is  not  a  violation  of  the  statute,  ingloan8,i» 
and  does  not  render  the  contract  usurious.  notusun 


ous« 


3. 
Marvin,  et  al.  v.  Feeter,  et  al.  Jan.  T.   1832,  8  Wend.  N. 
Y.  Rep.  533,  4.     S.  P.   Levy  v.  Hampton,    1  M'Cord, 
145;  HoLDEN  V.  Pollard,  4  Pick.  173. 
Per  Cur.     Savage,  C.  J.  The  first  objection  is,  that  the  origi-  f^  l^^J^ 

tracted  upon  a  I'ei^al  consideration,  is  not  lost  and  destroyed  bj  bein^r  mingled  with 
an  usurious  transaction,  or  being  made,  in  whole  or  in  part,  the  consideration  of  an 
usurious  contract;  EdgeU  ▼.  Stanford,  6  Vt.  Rep.  551. 

Where  money  was  lent  before  the  statute  of  usury,  1783,  c.  55^  was  repealed,  and 
a  promissory  note  was  given  for  its  repayment,  with  lawful  interest,  and  the  bor> 
rower  promised  Terbally  to  pay  an  usurious  rate  of  interest  for  the  loan,  it  waa 
held,  that  the  note  ^as  not  rendered  void  by  the  verbal  agreement ;  Butterfield  v. 
Kidder,  8  Pick.  Rep.  512. 

It  is  not  usury  to  sell  bank  stock  at  a  very  high  price;  since,  to  constitute  usury » 
there  must  be  a  treaty  for  the  loan  or  forbearance  of  money ;  Sk'pwith  ▼.  Gibson 
and  Jeffdrson,  4 Hen.  Se,  Munf.  Rep.  490. 

It  is  not  usurious,  upon  a  settlement  of  accounts,  to  take  s  bonder  note  for  the 
balance,  including  tho  interest  then  due,  and  to  receive  interest  on  such  bond  e^ 
note;  Brown  v.  Brent,  1  Hen.  &.  Munf.  4.     And  where  a  banker  takes  his  usual 
commission  above  the  discount,  the  transaction  is  not  usurious;  Winch  v.  FenUf 
(cited,)  2  T.  R.  52.    Qr  where  the  transaction  amount*  to  a  purchase;  Doe  v.  Goochv  • 
3  B.  &  A.  666;  Floy  or  v.  Edwards,  Lofft,695. 
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m^mof a  ^^^  notes  were  usurious  upon  their  face,and  therefore,  the  present 
particular  plaintiffs  bad  notice  of  the  usury.  It  is  true  that  the  notes  ptomise 
interest^  the  payment  of  interest  from  a  time  anterior  to  the  date  of  the 
from  a  day  notes,  and  if  the  notes  were  to  be  considered  as  evidence  of  mo- 
Thedateof  ney  lent  at  their  date,  there  would  perhaps  be  more  than  seven 
iSlueiflif  P®'  ^^^^*  reserved;  but  it  is  well  known  that  notes  are  given  for 
fords  no  e?i  property  sold,  and  upon  other  business  transactions^  as  well  as 
dcnccof  utu  f^^  money  lent.  If  a  merchant  sells  goods  upon  credit,  and  six 
months  after  the  sale,  the  purchaser  fi^ives  his  note,  bearing  in- 
terest from  the  time  of  the  sale,,  the  transaction  is  an  honest  one. 

4. 

Merritt  and  My£rs  v.  Benton,  Jan.  T.  1833,  10  Wend.  N. 

Y.  Rep.  116. 

The  includ       Assumpsit. 

per  cent,  in       The  defendant  was  the  indorser  of  a  promissory  note  for  $276, 
tiirdfffer     ^^^^^  ^^^^  November,  1828,  payable  five"  months  after  date,  gi- 
enccinthe   ven  for  the  balance  of  a  previous  note  of   $332,  held  by  the 
chjmgefbe  p'aintiffs  against   G.  Pelrie,  the  maker  of  the  note  in  question, 
tween  the    The  note  of  $332  was  G:tven  under  the  followino:  circumstances  : 
the  payee    On  the  12th  of  June,  1827,  Petrie  purchased  of  the  plaintiffs  at 
Sdes^anY^  New  York,  where  they  carried  on  the  business  of  merchants,  a 
the  place  of  bill  of  goods  amounting  to  $308,  77,  for  which  he  gave  his  note, 
Soi[p«m' payable  in  six  months,  including  $10,82,  the  interest  of  the 
6Tidenc6  of  amount  of  the  bill  of  eoods.     On  the  12th  of  March,  1828,  the 
wheiJthA    note  remained  unpaid,  and  the   true  amount  due  thereon  at  that 
made'piya'  ^^Jf  including  interest,  was  $325,18.     Interest  was  then  cast  on 
bieforthe    that  Sum  for  60  days,  as  the  one  sixth  of  a  year,  and  the  amaunt 
SofToftlie*  thereof,  together  with  -3,03,  the  difference  of  exchange  between 
maker.       Utica  and  New  York,  (being  one  per  cent,  on  the  whole  amount,) 
added  to  $325,18  made  the  sum  of  $332,28.      Petrie   paid   28 
cents,  and  gave  his  note  for  $332,  payable  at  Utica,  for  his  ac* 
commodation,  he  residing  at  Little  Falls,  in  the  vicinity  of  Uti-* 
ca.     The  defendant,  who  was  an  accommodation  endorser,  in- 
sisted that  the  note  of  $332  was  void  for  usury  ;   first,  on  the 
ground,  that  the  interest  included  in  it  bad  been  cast  for  GO  days 
as  the  one  sixth  of  a  year;  and  secondly,  that  it  included  one  per 
cent.,  the  difference  of  exchange,  and  that  the  note  in  question, 
having  been  given   for  the  balance   of   the  note   of  $332,  was 
equally  tainted  with  usury.     No  question  was  made  on  the  trial 
but  that  one   per  cent  was  the  true  difference  in  the  rate  of  ex- 
change between  Utica  and  New  York.     Verdict  for   the  plain- 
tiffs, and  motion  for  a  new  trial. 

Per  Cur.     Savage^  C.  J.     There  was  no  excess  of  interest  in- 
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eluded  in  the  note  of  $332.  The  intere&t  of  $326,18,  for  60 
days  and  three  days  of  grace,  which  the  plaintiffs  had  a  right  to 
charge,  amounted  to  $3,92,  making  the  principal  and  interest 
$329,10.  to  which  add  one  per  cent.,  the  rate  of  exchange  agreed 
on,  and  the  sum  of  $332,39  is  given,  from  which  deduct  28  cents 
the  amount  paid  by  Petrie,  and  the  balance  is  $332,11,  a  sum  ex- 
ceeding the  amount  of  the  note,  which,  therefore,  was  not  usuri- 
ous as  including  a  sum  of  interest  greater  than  what  is  allowed 
by  him.  Nor  was  the  including  the  rate  of  exchange  in  the 
note,  per  ^e,  evidence  of  usury.  The  payees  resided  in  New 
York,  the  maker  at  Little  Falls,  and  for  his  accommodation  the 
payees  agreed  to  accept  a  note  payable  at  Utica,  near  the  resi^ 
dence  of  the  maker.  For  this  accommodation  the  maker  agreed 
to  pay,  and  such  agreement  is  valid  and  upon  sufficient  consid- 
eration. Such  an  agreement  may  be  a  shift  to  cover  usury ,  but 
there  is  nothing  to  warrant  such  a  conclusion  in  this  case.  It 
is  stated  in  the  case  that  no  question  was  made  on  the  trial,  but 
that  the  rate  of  exchange  allowed  was  the  true  rate  between 
Utica  and  New  York. 

5. 
Otis  v.  Lindbey,  June  T.  1833,  1  Fairf.  Me.  Rep.  315.     S.  P. 

Dow  v.  Deew,  3  N.  Hamp.  Rep.  40. 

Assumpsit  on  a  promissory  note  for  $72,36,  given  by  the  de-  ^^^^^ 
fendant  to  the   plaintiff,  in  payment  of  two  smaller  notes  which  p6und  inter 
had  beeu  standing  some  years,  and   for  a  small  sum  of  money  ^^^^ 
Ien{.     It  appeared  that,  in   ascertaining  the  amount  for  which 
the  new  note  should  be  given,  the  sum  due  on  the  old  notes  was 
computed  upon  the  principles  of  compound  interest.     This  the 
defendant  insisted  was  usurious,  and  the  right  of  the  plaintiff  to 
recover  was  resisted  upon  that  ground. 

Per  Cur.  Mellenj  C.  J.  The  note  declared  on  in  this  case 
is  clearly  not  usurious.  Compound  interest  is  not  usury.  In 
the  note  before  us,  nothing  more  than  lawful  interest  was  cast 
upon  interest  which  had  become  due.  No  law  prohibits  such  a 
transaction.  Ord  on  Usury,  36;  Hamilton  v.  Legrange,  2  Hen. 
Bl.  144;  4  T.  R.  613;  Doe  v-  Warren,  7  Qreenl  48. 

6. 
GiBsoM  V.  Gibson,  April  T.  1815, 3  N.  H.  Rep.  185, 6.  S.P.  The  More  than 
Paes't,  &c.  of  the  Maine  Bank  v.  Butts,  9  Mass.Rep.  49.     c^rewrvcd 
Per  Cur.-    Whetever  may  have  been  included  by  mistake.can-  °^  recwved 

^  ,      J  J  .  -    -^  •'  '  through  mi» 

not  be  deemed  usurious.*  uke^  i«  not 

*If  a  greater  raia  than  iesal  intereit  be  reaervod  or  taken  by  a  party  to  a  contract,  ^^^"^^^ 
upon  a  mistaken  supposition  of  a  legral  right  so  to  do,  it  is,  nevertheless,  a  corrupt 
agTeeaaent  within  the  statute;  for  ignorance  of  the  law  will  not  excuse;  9  Mas8«R.  49. 

Vol.  VIII.  33 
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IV.  WHAT  CONTRACTS  ARE  AVOIDED  BY. 

GaiuKS  V.  Sh&ieve,  April  T.  1828,  6  Mon.  Kj.  Rep,  553. 
be  avorred  Per  CuT*  Bibbj  C  J.  A  party  is  not  concluded  by  the  usu 
*mrafe  **^  r»otts  deed  or  security,  from  showing  by  external  circumstances^ 
agreemenu  that  the  Contract  is  corrupt.  Usury  may  be  averred  against  all 
deed^lkc.  priv&^e  contracts,  bonds,  deeds  and  writings;  even  a  fine  levied 
even  fines  upon  an  usurious  contract  may  be  avoided  by  averments.  (Fcr- 
^^ihos  ^^  mer's  case,  3  Co.  80;  5  Co.  69 — 6;  Fountain  v.  Grimes,  Cro.  Jac. 

avoided.       252.) 

N.  OF  RENEWED  OR  SUBSTITUTED  SECURITIES. 

I. 
Waives  v.  Wcbb,  July  T.  1823,  5  Conn.  Rep.  164.     S.  P.  Gm- 
80H  V.  Stearks,  3  N.  Hamp.  Rep.  188;  B&xi>0Ey  et  ai.* 
none  seeur  v.  Hc^BBAED,  15  Mass.  Rep.  100. 

■luatedTfor       Per  CSir.     Hosnur,  C.  J.     Where  an  instrument  contaminated 

wMind'^lecu  ^*^^  usury,  is  taken  up,  and  a  new  one  substituted  by  the  par- 

^Ssvoid,  ties,  to  secure  the  credit  or  the  original  loan,  the  substituted,  as 

wasusuri    ^^^^  ^^  *^^  Original  security,  is  usurious  and  void;  Tate  v.  Wel- 

ow-  lings,  3  T.  R.  537;  Cuthbert  v.  Haley,  8  T.  Rep.  390;   Botsford 

V.  Sanford,  2  Conn.  Rep.  276 ;  Fields,  9l  al.  v.  Gorham,  4  Day^ 

251;  Bridge,  et  al.  v.  Hubbard,  15  Mass.  Rep.  96.      An  usurer 

eannot  evade  the  lavr,  by  the  giving  up  an  usurious  security^  and 

merely  substituting  another  in  its  place.* 

2. 

Kent,  receiver  or  tite  FaANDLnc  Bank  v.  Walton,  Mrj 

T.  1831,  7  Wend.  N.  Y.  Rep.  256. 
But  where  Assumpsit  by  the  second  endorsee  of  a  promissory  note,  against 
noiThM*  tbe  maker;  the  note  was  for  $650,  payable  to  the  order  of  H. 
ferred*^*  Kennedy,  endorsed  by  him  to  T.  Ash,  and  by  Ash  to  the  Frank- 
Talu&ble  Hn  Bank;  it  vra»  given  in  renewal  of  a  previous  note  for  $1200, 
tfon^and*  ^P^"*  which,  when  it  fell  due,  $550  were  paid.  The  first  note 
withoQtno  was  endorsed  by  Kennedy  to  Ash,  who  cashed  the  same,  cbarg- 
new  note  is  ing  a  discount  of  from  1  1-4  to  1  1-2  per  cent,  per  month,  and 
UieTouler  ^*^  *^®  °^*®  discounted  by  the  Franklin  Bank,  and  the  amount 
Uieusuryof  passed  to  his  credit.  The  payment  made  on  the  original  note 
n<»te  ^nnot  ^^^  made  to  the  Franklin  Bank,  and  the  note  for  the  balance 
beset  up  in  ^^s  taken  by  the  bank  in  renewal,  at  the  request  of  Ash.  There 
coreryon  was  no  usury  in  the  second  note,  and  it  was  nol  known  to  the  of- 
the^secottd   j^j^js  ©f  the  bank  at  the  time  of  discounting  the  first  note,  or  at 

*The«aiiie  prineiplo  is  laid  down  in  Gray  v.  Fowlor,  1  H.BIk  462;  and  Harrison 
V.  Hannel,  1  Mar^h.  349;  and  5  Taun.  780. 
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any  tinue  subsequently^  that  the  same  had  been  discounted  at  a 
usurious  rate  of  interest. 

The  judge  charged  the  jury  that  the  plaintiff  was  entitled  to 
recoTer,  on  the  ground,  that  the  Franklin  Bank  was  an  innocent 
holder  for  raluable  consideration,  and  without  notice  of  usury  in  . 
the  first  note;  the  note  on  which  the  action  was  brought,  being 
a  new  security  given  to  a  bona  fide  assignee,  who  had  paid  a  val- 
uable consideration  for  the  usurious  not«h9  without  notice  of  the. 
usury.     The  defendant  excepted. 

Per  Cur.  Savage,  C.  J.  Even  although  it  had  been  shown, 
that  the  first  note  was  tainted  with  usury,  and  therefore,  void  iu 
the  hands  of  the  Franklin  Bank,  who  had  paid  value  for  it,  with- 
out notice  of  the  usury,  yet  the  giving  a  new  security  to  an  in- 
nocent holder,  for  valuable  consideration,  constitutes  a  new  tran- 
saction, and  the  usury  of  the  first  note  does  not  .effect  the  sec- 
ond. In  Powell  V.  Waters,  8  Cowen^  681,  Chancellor  Jones, 
speaking  of  the  proposition,  that  a  new  security,  taken  in  renew- 
al  of  a  prior  usurious  contract,  by  a  bona  fide  holder,  is  not 
avoided  by  the  usury  of  the  original  transaction,  says,  ''  that 
principle  applies  to  the  case  of  an  innocent  holder  of  a  usurious 
contract,  for  which  he  has  given  a  valuable  consideration  wjtti* 
out  notice  of  the  usury.'*  Golden,  Senator,  expresses  the  same 
sentiment  at  page  696.  Among  the  principles  which  he  consid- 
ers well  settled,  he  says;  ^'If  an  original  note  or  security  be 
usurious,  a  subsequent  note  or  security,  taken  in  the  place  of  the 
original  note  or  security,  by  an  innocent  and  boTia  fide  holder 
thereof,  ignorant  of  the  original  usury,  is  not  usurious,'  unless 
more  than  at  the  fate  of  seven  per  cent,  was  taken  upon  the 
new  note  or  security. '^  This  was  the  doctrine  asserted  by  the 
learned  judge  at  the  circuit,  and  is  sound  law. 

vi.  action  to  recover  back  money  paid  as 

usury: 

Willie  v.  Grkew,  Feb.  T.  1821,  2  N.  Hamp.  Rep.  333,  4. 

This  was  an  action  of  assumpsit  for  $200,  money  had  and  re-  A.n  action 
eeived  by  the  defendant;  above^the  rate  of  legal  interest.  haaand^w 

Woodbury^  J.     It  is,  in  this  case,  said  by   the  defendant,  that  c««^cd  Hea 
only  a  qui  tarn  action  lies  to  recover  back  what  has  been  paid  as  back  mon 
usury.     The  contrary,  however,  has  been  often  settled,  and  as  ®y  ?»*<*«» 
an  adherence  to  those  decisions  can  seldom  operate  inequitably, 
I  feel  no  disposition  to  attempt  to  shake  them.  Cowp.  200,  792 ; 
Poug.  472,  Lourie  v.  Burden;  696,  note,  Smith  v.  Broomly;  Ca- 
ses in  term  of  Ld.  H.  K.  38,  Bosanquet  v.  Dashwood  ;  1  Pow. 
C.  204,  5;  11  Mass.  Rep.  376;  12  ditto;  1  Salk.  32,  Tompkins 
▼•  Barrett. 
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Richardson^  C.  J.  That  whatever  has  been  illegally  taken  by 
the  defendant,  may  be  recovered  by  the  plaintifF,  in  this  form  of 
action,. has  not  been  seriously  contested;  indeed,  the  law  on  the 
subject  is  too  clear  to  be  disputed;  Cowp.  792;  Browning  v. 
Morris,  8  East,  378,  Williams  v.  Hedl^y.  • 


VII.  RELATIVE  TJO  THE  QUESTION  OF  USURY,  BY 

WHOM  DECIDED. 

Thomas  v.  Catheral,  Dec.  T.  1832,  5  Gill  &  Johns.  Md.  Rep. 

Usu     is  a  p.  23,  27. 

qu^7onof  ^^^  C^^-  Buchanan,  C#  J.  Whether  in  point  of  fact,  usury 
d  te^*^*!!!*^^  was  committed  or  not,  was  a  question  for  the  jury,  upon  the 
tionofaju  whole  of  the  evidence  submitted  to  them.  But  where  the  facts 
^'  are  agreed  or  found  by  the  jury,  it  is  the  province  of  the  court 

to  say,  whether  they  amount  to  usury  or  not ;  Stribbling  v.  The 

Bank  of  the  Valley,  5  Rand.  132. 

2. 

Archibald  y.  Thomas,  Aug.  T.  1824,  3  Cow.  N.  Y.  Rep.  284, 
S.  P.  Evans  v.  Neglev,  13  S.  &  R.  Penn.  Rep.  221. 
But  the  Debt  on   a  bond.      The   defence   was    usury,    apparent  on 

theexclu     the  face   of    the  condition.      The   counsel  for   the   defendant 
ofdeadinr  P^^oposed  going  to  the    jury  upon   the   evidence  of  usury   af- 
whethera   forded  by  the  bond.     This  the  judge  refused  to  permit,  deciding 
usurious  on  that,  as  the  bond  was  the  sole  evidence  upon  the  point,  the  ques- 
iisfaee.       tion  was  one  of  law — not  of  fact;  and   belonged  to  the  court — 
not  the  jury.     He,  thereupon,  gave   his  opinion  that  the  condi- 
tion of  the  bond  was   not  usurious,  and  the  jury  found  for  the 
plaintiff,  and  the  defendant  moved  for  a  new  trial.   . 

Per  Cur.  Woodwiyrih,  J.  If  the  condition  is  susceptible  of  a 
fair  construction,  not  at  variance  with  the  statute,  it  is  the  duty 
of  the  court  so  to  construe  it.  They  have  the  exclusive  power 
of  deciding  whether  a  written  contract  be  usurious;  Levey  v. 
Gadsby,  3  Cranch,  180.     Motion  denied. 


VII.  RELIEF  IN  EQUITY  AGAINST  USURY.  ^ 

M'Daniels  v.  Barnum,  Jan.  T.  1833,  5  Vt.  Rep-  279,  292.    S. 
P.  Morgan  v.   Schermerhoric,  1  Paige's   N.  Y.  Ch. 
Rep.  544;  Livingston  v.  Harris,  3   ib.  533;  Taylor 
V.  Smith,  2  Hawk's  Rep.  465. 
avoidsa  Williams^  Chancellor,  delivered  the  opinion  of  the  court. 

There  can   be  no  doubt,  therefore,  that  where   full  and  suflSr 
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cient  proof  can  be  made  of  the  fact,  that  usury  avoids  a  contract  ^"jj^^g" 
in  equity  as  well  as  at  law.     In  the  exposition  of  this  statute,  law.  But 
as  of  all  others,  courts  of  equity  adopt  the  same  rules  as  courts  tyoppi£s 
of  law ;  yet,  it  has  been  said  by  an  eminent  chancellor,  *^  it  does  Jo  J^®  court 
often  vary  in  the  remedies  given,  and  in  the  manner  of  applying  ed  from  a  n 
them.**     Equity  never  relieves  against  an  usurious  security,  on  "onuactl 
the  application  of  the  person  who  executed  it,  except  upon  the  equity  will 
terms  of  his  paying  what  is  really  bona  fide  due  thereon,  with  le^  lyonhis* 
gal  inter;  Scott  v.'Nesbit,  2  Br.  C,  C.  641;  9  Ves.  84;  16  ib.  124.  P^^^'ifi^^l*^^, 
The  rules  of  the  court  in  relation  to  practice,are  never  dispensed  ly  due. 
with,  to  enable  a  defendant   to  defend  on  the  ground  of  usury, 
except  on  his  consenting  to  a  decree  for  the  amount  actual^j^  re- 
ceived with  the  interest.     It  has   been  said,  with  great  proprie- 
ty, by  a  writer  on  this  subject,  in  a  treatise  on  equity,  that  the 
court  in  many  cases  have  a  discretion,  whether  it  will  interfere 
or  not,  and   may  prescribe  the  terms  of  its  interference  ;"  yet- it 
will  never  exercise  this  discretion  in  favor  of  a  plaintiff,  who  is 
a  wrong-doer,  seeking  to  render  a  court  of  equity  the  means  of 
effectuating  the  wrong;  Fonblanque,  1  vol.  p.  22.     The  sum  of 
money  advanced,  together  with  the  legal  interest,  ought  in  jus- 
tice to  be  repaid  by  the  borrower,  although  the  contract  or  secu- 
rity may  be  declared  void  by  a  statute  founded  wholly  on  princi- 
ples of  public  policy. 

IX.  OF  THE  PLEADINGS  IN  CASES  OF  USURY. 

(A)  Plea. 

Clakk  v.  Moses,  Sept.  T.  1786,  Kirby's  Conn.  Rep.  143. 

Moses  brought  his  action  against  Clark,  on  a  promissory  note.  Where  usii 
demanding  JC4.     Clark  pleaded,  that  the  note  on  which,  &c.  con-  ed,  the  plea 
tained  by  corrupt  contract  and  agreement,  between  the  p'^i^tiff  J^sjj^^J^o^* 
and  defendant,  a  greater  sum,  than  at  the  rate  of  <£6  for  the  for-  principal, 
bearance  of  XlOO,  for  a  year;  and  also,  that  the  plaintiff  did,  af*  loaned,  and 
ter  the  giving  and  executing  .said  note,  viz.  in  the  month  of  Ju-  '*}®jJJJ™f " 
ly  next  after  the  date,  make  another  corrupt  contract  and  agree-  interest, 
ment  with  the  defendant,  to  take  and  receive,  and  did  take  and  op'J^r^he 
receive  for  the  forbearance  of  the  above  note,  more  than  at  the  thertheeon 
rate  of  JC6  for  j£100,  and  that  the  same  is,  therefore,  usurious  hous  or  not! 
and  oppressive.     The  court  below  held,  that  this  plea  was  insuf- 
ficient, and  gave  judgment  for  the  plaintiff  below. 

Per  Cur.  The  defendant's  plea,  in  fact  was  insufficient ;  be- 
cause it  did  not  set  forth  the  principal  sum  loaned,  nor  the  sum 
included  in  the  note  for  interest  and  forbearance;  so  that  it  might 
appear  whether  the  contract  was  usurious  or  not. 
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2. 
Olcott  v.  Aldeh,  July  T.  1834,  6  N.  Hamp.  Rep.  517. 
And  tho  This  was^n  action  of  assumpsit  on  a  promissory  note,  to  which 

•toteT*'    the  defendant  put  in  a  plea  of  usury. 

nou^h  to  en      PzT  Cur.     Richardsofi^  C.  J.     We  must  then  e;camine  the  plea, 
court  to  find  ^^  plefts  of  this  kind,  it  is  not  necessary  to  set  out  the  corrupt 
^*j*^"""|*^  agreement  particularly ,  but  it  must  be  alleged,  that  the  excess 
due  on  the    MTas  reserved,  or  received  under  a  corrupt  agreement  in  order  to 
^oniracu     ^^-^^^  ^^^  ^^^^  within  the  statute  ;  3  N.  Hamp.  Rep.  1 16,  Cope- 
land  v.  Jones.     Whenever  the  defendant  prays  a  deduction  of 
three  times  the  amount  of  the  unlawful  interest,  he  must  show 
in  his  plea  how  the  money  sued  for  is  connected  wilh   the  un- 
lawful interest.     For  the  deduction  can  be  made  only  from  the 
money  on  which  the  unlawful  interest  has  been  reserved,  or  from 
the  interest  of  that  money;  3   N.  Hamp.  Rep.  185,  Gibson  v. 
Stearns.     He  must   also  state  the  amount  of  unlawful  interest 
reserved  or  taken.     And  enough  must  be  stated,  in  the  plea,  to 
enable  the  court  to  find  what  sum  is  unlawfully  due  on  the  con- 
tract sued.     For  as  the  deduction  is  to  be  made  from  that  sum, 
until  that  sum  is  ascertained,  it  cannot  be  known  what  judgment 
ought  to  be  rendered. 

(B)  When  usury  must  be  specially  pleaded,  and   when 

IT  MAY  tiE  GIVEN    IN  EVIDENCE  UNDER    THE  GENERAL  ISSUE.* 

Holton  V.  Button,  et  al.  July  T.  1822,4  Conn.  Rep.  486,438. 
In  an  action      Ejectment. 

2v!iTn^*o"f  ^^  ^^-  ttosmer^  C.  J.  Whether  usury  to  invalidate  the 
usuryin the  plaintiff's  title,  founded  on  a  mortgage,  may  be  proved, 
Uon  ofir  '^y  the  defendant,  without  his  having  given  notice,  pit  the 
mortgage  time  of  plea  pleaded,  is  the  question  for  determination.  The 
iu«ofwbich  rule  established  by  the  supreme  court  of  error,  3  Day,  278,  is 
^J[l^**j^^j^  applicable  to  cases  of  two  distinct  classes.  The  last  provision 
waBheidod  relates  to  actions  '^founded  on  express  contract,"  within  which 
AdefenceT  description  it  is  too  clear,  to  admit  of  controversy,  that  the  plain- 
under  the    tiff's  action,  founded  on  a  tort,  cannot   be  embraced.     By  the 

ceneral  le 

sue  without  other  branch  of  the  rule,  notice  is  to  be  given,  ^^where  the  de- 
notice.        fendant  pleads  the  general  issue,  and  intends  to  rely  upon  a  de- 
fence which,  by  the  rules  of  the  common  law,  ought  to  have  been 

**  Usury  may  in  some  caaea  be  given  in  oTidence  under  the  general  iaaue;  Cotton 
▼.  Lake,  2  Mass.  540.  Bat  if,  in  an  action  brought  on  a  specialty,  the  defendant 
would  avoid  the  contract  on  the  ground  of  usury,  he  must  set  forth  the  matter  in 
a  speeial  plea ;  Hills  v.  Elliot,  12  Mass.  26.  And  the  same  principle  prevails  in 
Great  Britain.  The  rule  there  is,  that  in  debt  on  a  spenalty,  usury  must  be  plead- 
ed,  but  in  assumpsit  er  in  debt  on  a  simple  contract,  it  may  be  given  in  evidence 
under  the  geaeral  isauc^  HHl  v.  Montague,  2  M.  &  S.  377;  Nicholl  v.  Loe,  3  Anst. 
p.  940. 
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spread  on  the  record,  by  special  pleadinp^s."  It  devolves  on  the 
plaintiff  to  show,  that,  by  the  rules  of  common  law,  usury,  in  an 
action  of  disseisin,  founded  on  a  title  by  mortgage,  must  be  spe- 
cially pleaded.  No  case  nor  even  dictum  to  this  effect  has  been 
produced,  or  is  proOuceable.  The  defendant  may  always  con- 
trovert the  truth  of  any  averment  in  the  plaintiff's  declaration, 
by  the  adduction  of  testimony;  and  to  this  end,  he  may  show  di- 
rectly^ that  the  plaintiff's  supposed  title  is  defective,  or  that  thte 
property  is  in  anothe|[  person,  or  even  in  himself;  Dodd  v.  Kiff- 
lin,  7  T.  R,  360;  Argent  v.  Durrant,  8  ib.  403. 

If  the  plaintiff  could  establish  the  proposition,  that  usury  may 
never  be  given  in  evidence  under  the  general  issue,  he  would 
maintain  his  present  objection;  but  the  position  ii  not  maintain* 
able.  In  an  action  on  simple  contract,  under  the  general  issue, 
evidence  of  usury  is  unquestionably  admissible  ;^  1  Chit.  PI.  470; 
Lord  Bernard  v.  Saul,  1  Strange.  498.  In  this  case  the  defend- 
ant has  information  on  the  record,  that  the  plaintiff  claims  title  ; 
and  were  it  deemed  necessary,  there  would  be  no  difficulty  in 
his  complying  with  a  rule  requiring  notice  of  his  defence.  But 
how  can  the  defendant  be  deemed  cognisant  of  the  plaintiff's  ti- 
tle, until  it  appears  in  evidence?  It  is  not  specified,  nor  can  the 
defendant,  by  plea,  bind  the  plaintiff  down  to  a  title,  which  he 
may  think  proper  to  display.  There  is  no  mode  in  which  the> 
benefit  of  a  defence,  on  the  ground  of  usury,  can  be  had,  except 
by  the  adduction  of  testimony,  to  invalidate  the  title  on  which 
the  plaintiff  shall  found  himself  at  the  trial.  There  was  no  ob* 
jection  to  give  notice. 

X.  OF  THE  EVIDENCE. 

1. 

FuLMER  y.  Hays,  April   T.  1825,  3  M'Cord's  S.  Ca.  Rep.  256. 
S.  JP.   Stout  and   Drake  v.  Wright,  6  Lit.  Rep.  481; 
Price  and  others  v.  Campbell,  2  Call's  Rep.  120, 
2d  ed.  99. 
Per  Our.    J\rott,J.     Usury  may  sometimes  be  inferred  from  a  UsuT  "»▼ 

t»    *  .  M  be  inferred. 

train  of  circumstances.* 

Marviw,  et  al.  v.  Feeter,  et  al.  Jan.  T.  1832,  8  Wend,  N. 
Y.  Rep.  533,  4.     S.  P.  M'Guire  v.  Warder,  1  Wash. 
Rep.  368. 
Per  Cur.     Socage j   C  J.     Usury  is  a  defence  which  must  be  ®V'"**\. 

*In  CMtftirs  ▼.  Stein,  4'  M.  h  S.  10^,  the  coort  left  it  to  the  jury  to  say  whether 
abankie;  accoant  was  usurioue-,  whether  certain  charge*  wore  a  reatonahle  reman 
neration  Sbt  trouble,  or  whether  it  was  a  mere  colour  for  the  payment  of  interest 
aboTe  the  rate;  observin^f,  it  waa  the  peculiar  proriace  of  the  jury  to  decide  that 
question. 
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instrumeot  strictly  proved,  and  *the  court  will  not  presume  a  slate  of  facts 

isconsistent  -       x         ,   n  i  i.  •  -ia-v 

with  fair     to  Sustain  that  defence,  where  the  instrument  is  consistent  with 
dealing.      correct  dealing.*     When  usury  is  relied  on,  to  avoid  a  contract, 
it  must  be  fully  proved;  M 'Daniels  v.  Barn  urn,  5  Vt.  Rep.  279. 

3. 
Jackson  t.  Smith,  Oct.  T.  1827, 7  Cow.  N.  Y.  Rep.  717. 
General  I'h^  court  in  this  case  held,  that  the  general  character  or  hab- 

*^'^d*h^b'iL  7^^  ^^^  usurer,  is  not  a  foundation  for  presuming  usury  in  a  par- 
a  usurer,     ticular  loan. 

The  lender's  stating  that  he  had  made  a  usurious  loan  to  the 
borro,wer  in  one  year,  at  a  certain  rate  and  on  a  certain  securi- 
ty, and  that  such  were  his  usual  terms,  will  not  authorise  a  jury 
to  presume  that  a  loan  in  the  next  year  to  the  same  borrower, 
for  a  different  sum,  on  the  same  kind  of  security,  was  usurious; 
or  that  a  secury  in  the  same  form,  taken  the  next  year,  for  a  dif- 
ferent sum,  was  a  renewal  of  the  former  security,  or  in  any  man- 
ner connected  with  it^  ibid. 

XI.  WITNESSES. 

Van  Shaack  v.  Stafford,  Sept.  T.  1832,  12  Pick.  Mass.  Rep. 
56d.  See  Oaiffith  t.  Reyford,  1  Rawl.  Rep.  196. 
In  an  action  Assumpsit  on  a  promissory  note,  payable  to  the  defendant, 
by  the  plain  signed  by  One  Lansing,  and  endorsed  by  the  defendant.  One  of 
the^yec^  ^^^  questions  in  this  case  was,  whether  Lansing,  the  maker,  he 
^h^"°k^  being  no  way  interested,  having  been  released  by  the  defendant, 
being  releas  was  a  Competent  witness  to  prove  usury  in  the  note, 
defendant  ^^^  ^^^'  Spencer^  C.  J.  The  promisor  and  endorser  stood 
iaacompe  jq  the  relation  of  principal  and  surety,  and  one  being  sued,  we 
toprovcUw  think  the  other,  being  divested  of  all  pecuniary  interest  by  the 
notcusuri  release,  was  a  competent  witness  to  prove  that  the  plaintiff  him- 
self received  the  security  upon  a  corrupt  and  usurious  contract.f 
Stump  V.  Napier,  2  Yerg.  Rep.  35. 

*The  usurioufl  contract  must  be  proTcd  as  alleged,  and  a  variance  will  be  fatal; 
Rez  y.  Gillam,  6  T.  R.  265;  Tate  v.  Wellings,  5  T.  Rep.  631 ;  Manor  v.Borton,  J 
B.  &  P.  343. 

tin  Smith  v.  Prager,  7  T.  R.  60,  and  Abrahams  ▼.  Burn,  4  Barr.  2251,  the  court 
held,  that  the  berrower  of  money  at  usurious  interest,  is  a  competent  witness  for 
the  plaintiff,  in  an  action  for  the  penalties  against  the  lender.  And  see  Sponely  v* 
De  Willot,  7  East  Rep.  108.- 

Where  an  endorsed  promissory  note  was  made  and  discounted  for  the  benefit  ef 
the  maker  at  usurious  interest,  and  thus  first  put  into  circulation,  the  maker  of  the 
note  was  held  an  incompetent  witness  to  prove  the  usury,  in  an  action  against  the 
endorser;  Hartford  Bank  y.  Barry,  17  Mass.  94*  In  an  action  bj  the  endorsee  against 
the  drawer,  the  endorser  is  a  competent  witness  to  prove  usury;  Knight  v.  Packard 
3M'Cord'sRop.7l. 


ous. 
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mst  uv»  «cctt)mt(im. 

I.  ACTION  FOR,  WHEN  IT  WILL  LIE,  p.  266. 
II.  BY  AND  AGAINST  WHOM  IT  MAY  BE  SUSTAIN- 
ED, p.  369. 

III.  PLEADINGS,  p.  270, 

IV.  EVIDENCE,  p.  270. 


L  ACTION  FOR,  WHEN  IT  WILL  LIE. 

1- 

HfiKwooD  V.  Cheesmaw,   Dec.  T.  1817,   3  Sergt.  &  Rawle's 
Penn.  Rep,  600.     S,  P.    The  Corporation  of  New- 
York  V.  Dawson,  2  Johns.  Cas.  336;  Smith  r.  Stew- 
art, 6  Johns.  N.  Y.  Rep.  48. 

Per  Cur.  TUghman^  C.  J.  The  action  of  assumpsit  for  use  Atwmpsit 
ana  occupation,  is  founded  on  a  privity  of  contract,  not  privitj  Mcupation 
of  estate.  And  it  lies  here  for  the  use  and  occupation  of  land  "iJ^^^ 
in  New  Jersey.  of  contract* 

Per  Duncan^  J.  The  action  is  founded  on  the  contract,  ex- 
press or  implied  between  the  parties,  and  the  rule  is,  where  the 
action  is  founded  on  the  privity  of  estate,  it  i^  local;  where  on 
privity  of  contract,  transitory;  See  Potts  ▼•  Lesher,  1  Yeates' 
Rep.  576. 

Per  Thompson^  C,  J.  It  is  a  settled  principle,  that  the  action 
for  use  and  occupation  will  lie  only,  where  there  is  an  expresk 
or  implied  contract,  under  which  the  possession  and  enjoyment  . 
of  the  land  has  been  held;  Abeel  v.  Radcliff,  15  Johns.  Rep. 
505.  The  same  principle  was  decided  iii  the  case  of  the  city  of 
Boston  V.  Binney,  11  Pick.  Rep.  1.  And  also  in  Eppes  v.  Cole, 
4  Hen.  &  Munf.  Rep.  161. 

OsaooD  V.  Dewet,  May  T.  1816,  13  Johns.  N.  Y.  Rep.  240.  S. 
P.  Abeel  v.  Radcliff,  ib.  240  ;  Dunk  v.  Scovil,  4 
Day's  Cas.  229;  Jacks  v.  Smith,  1  Bay's  Rep.  315( 
Smith  v.  SheHiff,  1  ib.  443;  Shattitck  v.  Ransom,  2 
Aik.  Rep.  252;  Hayes  y.  AcEE,  C.  &  N.  p.  19. 
Per  Cwr^    The  action  for  use  and  occupation,  will  lie  as  well  When  te 

holding  ui 
-•  And »•  Ut,  '^Luidlofd  tad  TeMnt,'  ante,  toL  6, p.  372.  implied.t 


t  JSLuwoKpiU  f«r  u«e  and  oeenpation  will  lie,  ihoof  h  the  defendaiit  bai  not  oeeU" 
pM  the  ptemisee,  but  let  them  te  anether,  BaU  v.  Sihbe.  8  T.  R.  337.    And  to  re- 
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vrhere  the  holding  is  upo&  an.  rmplied  as  ap«m  an  express  per' . 
mission  of  the  landlord.     And  the  continued  possession  of  the 
tenant   holding   over,  is  characterised  by   the  previous  lease^ 
whether  by  deed  or  parol,  and  must  be  deemed  a  holding  by  im« 
plied  pern^ission  of  the  original  lessor. 

In  the  latter  case,  Van  JSTess,  J.  observed^,  that  there  could' be 
no  doubt^  that  assumpsit  will  lie  against  a  tenant  who  holds^ 
oTer.  In  such  cases^  the  law  creates  a  tenancy,  from  year  to 
year,  and  the  tenant  cannot  be  turned  off  without  a  previous  no- 
tice to  quit.  And  his  honor  referred  to  Doe  v.  Bell.  5  T.  Rep^ 
47,1. 

Fn  Dnnm  v.  Scovil,  the  court  say,  that  assumpsit  may  be 
maintained  in  the  implied  promise  arising  merely  from  the  use 
and  occupation  of  real  estate  by  permission,  without  any  prom* 
ise.to  pay  rent.  But  not  where  the  purchaser  enters  under  a 
contract  to  purchase;  Smith-,  v.  Stewart,.  6  Johns.  Rep.  46.  It 
will  lie  merely  from  the  use  and  occupation  of  real  estate,  by 
permission,  without  any  express  promise  to  pay  rent ;  Gunn  v?* 
SiJOvil,  4  Day's  Cas  229., 

3. 

HooRE   V.  Beaselet,  3  Ham.    Rep.  294,  (Ohio  Cond.  Rep.. 
.     685,)     I?.  P.    Watson   t.   Ai^examder,  1*  Wash.   Va*- 
Rep.  351. 
for^.e  and"      n^ssumpsity  for  use  and  occupation. 

•^^cupation       Plea,  the  general  issue,  and  notice  that  the  premises  were  nolT 
tenant  hns  the  property  of  the  plaintiff. 

^re'^i^s^he      '^^^  plaintiff,  at  the  trial,  proved,  that  he  let  the  premises  to 
cannotde    the  defendant  for  one  year,  at  a  certain  rent,  in  the  year  1820, 

ofihctand  *  ^J^d  Vhat  be  had  continued  to  occupy  them  ever  since.     The  der 

lord. 

flover  In  thiVaction,  it  mvet  appear  that-  the  tenant^oc^api^d'by-  tti^  permUaionr.of 
the  lanaiord;  Naiah  t.  Tatlock,  S.Ben.  Bi*k,  319.     And  it  will  lie  where  rent  is.in 
arrcar  by  a  lenaul,  who  holda  under  a  lease*  not  by  deed,  as  by  a  writing  witiiout 
deed  or  parol  demiae;  15  Peteradorff's'Abr.  223.     Where  there  is  a  note  in  writinf»- 
•xpiesaing  the  terms  of  holding,  it  must  be  produced;  Preeton  v.  Merceau,  2  Blac. 
Rep.  1250.    And  parol  evidence  cannot  be  received  of  the  occupation  without  first 
jwodttcing  the  inatrument;  Brewer  ▼.  Palmer,  3  Etp.-  Hop.  SIS.    Where  there  ia  no 
written  lease,  it  is  prima  facie  suffiotent  for  the  plaintiff  to  prove  that  the  defendani- 
oecupied  the  premisfts,  and  the  continuanca  of  the  oecupstioa  will  bo  presumed  uiw 
lil  the  contrary  appear;  Harland  v.  Bromly,  1  Stark.  456^  Ward  v.  Mason,  9  Friea 
291.     It  is  not  even  necessary  to  prove  a  persona!  occupation  of  the  premises  by  th% 
defendant,  an  occupation  which^  the  defendsjit  might  have  had.  if  be  bad  not  vol- 
uotarily  abstained  from  it,  is  sufficient ;  per  Gibbs,  C.  J.  in  Whitehead  v.  Clifford* 
5  Taun.  619;  Dingley  v.  Airgrore,  2  Smiltf  Rep.  18;  Connelly  v.  Baxter,  2  Stark. 
527.    And  the  same  principle  was  declsred  in  Pineio  v..  Jadson,.et.  al.  6  Biog.  206« 
and  Freeman  v.  Jury,!  Moody  &  Malkio,  19. 
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fendaot  offered  to  show  the  title  of  the  prenuses  in  one  Wallace, 
which  testimoDj  was  objected  to  and  overruled. 

Verdict  for  plaintiff,  and  writ  of  error. 

Per  Cur.  The  defendant  was  tenant  from  year  to  year.  And 
it  is  a  well  settled  principle,  that  a  tenant  who  has  enjoyed  the 
premises  to  the  end  of  his  term,  without  interruption,  cannot  be 
permitted  to  question  the  title  of  his  landlord.  A  mere  posses- 
sory title  in  him  is  suflScient.  The  tenant  who  has  enjoyed  his 
term  uninterrupted,  has  receired  the  full  consideration  of  his 
promise,  and  cannot  afterwards  plead  nan  demisii  or  nil  fiabuiL'^ 
See  the  case  of  Tsbudy  v.  The  State,  3  Har»  &  M'Hen.  h 

4.. 

CoDMAN,  ET  AL.  T.  Jemkins,  March  T.  1817, 14  Mass.  Rep.  93. 

Assumpsit  for  use  and  occupation  by  the  assignee  of  a  lessee  |f  ^'^  d^ 
for  life,  which  had  been  created  by  deed.  ^  rent  is 

Per  Cwr.  WUde^  J.  It  is  a  well  settled  principle,  that  an  ac-  ^^^^  ^' 
4ion  of  assumpsit  for  use  and  occupation,  will  not  lie  where  the 
rent  is  reserved  by  deed;  the  proper  action  in  such  case,  being 
debt  or  covenant.  It  is  indeed  said,  in  some  of  the  books,  that 
^tssumpHt  mzj  be  maintained  upon  an  express  promise,  although 
the  plaintiff  may  be  entitled  to  a  remedy  of  a  higher  nature,as  debt 
OT  covenant,  but  the  better  opinion  seems  to  be,  that  the  principle 
must  be  limited  to  cases,  where  some  new  consideration  forms 
the  basis  of  the  promise,  as  where  there  is  a  promise  to  pay  the 
balance  due  on  settlement  of'an  account,  including  rent  in  ar- 
rear,  where  other  matter  is  taken  into  consideration  and  included 
with  the  rent.  In  conformity  to  this  principle,  the  statute  of  11 
Geo.  2,  c.  10,  sec.  14,  which  provides  a  remedy  for  the  recovery 
of  rent  by  action  of  assumpsit  for  use  and  occupation,  limits  it 
to  cases  where  the  agreement  is  not  by  deed.  Nor  is  it  easy  to 
discern  any  good  reason  why  it  should  not  be  thus  limited,  since 
where  the  demise  is  by  deed  another  remedy  is  provided,  ap- 
plicable to  the  contract — the  action  must  be  debt  or  covenant. 

6. 

Baioas  v.  Hall^  May  T.  1833,  4  Leigh^s  Va.  Rep.  484. 
Per  Chir.     Tucker^  President.     There  cannot  be  a  recovery  in  Battke 

fibove  rule 
*  It  if  Dtfl  neceMary  that  the  plaintiff  should  hare  the  legal  title;  Hull  r.  Vaoghan,  »  qualified. 
6  Price,  57.    And  it  la  eaid^  that  nnlesa  the  defendant  came  to  under  the  plaintiff, 
pr  bae  recognised  his  title*  he  can  onljr  recorer  rent  from  the  tims  of  the  legal  ee- 
tate  being  vested  in  him ;  Cobb  ▼.  Carpenter,  2  Camp.  Hep.  13.     And  see  Philipe 
▼.  Fearce,  5  B.  &  C.  433. 

t  Debt  or  covenant  being  the  proper  remedy. 


268  USE  AND  OCCUPATION.— jJcAm/or,  v>hm  it  mU  lU. 

this  action,  where  there  has  been  a  demise  by  deed,  unless  in 
cases  of  collateral  promises,  or  promises  upon  new  considera- 
tion, or  promise  to  pay  a  sum  in  gross.  See  Codman  v.  Jenkins, 
14  Mass.  Rep.  93,  and  Hawks  t.  Young,  6  New  Hamp.  Rep. 
300. 

6. 

Ryan  v.  Marsh,  Nov.  T.  1810,  2  Nott  &  M'Cord's  S.  C.  Rep. 
156.  S.  P.  Smith  v.  Stewart,  6  Johns.  N.  Y^Rep.  46; 
Wharton  t.  Fitzgi^rald,  3  Dall.  Rep.  503.  . 

Or  where        '^^^  court  below  nonsuited  the  plaintiff,  on  the  ground  that 
the  posses   the  possession  of  the  defendant  was  tortious,  and  the  action 

sion  IS  lorU         t*  x     i  u  * 

ous*  ought  to  have  been  trespass.  \ 

Motion  to  set  aside  the  nonsuit. 

PerXlwr.  Richardsmy  /.  How  can  this  motion  be  sustained? 
Assumpsit  presupposes  a  contract.  And  can  contraets  be  ptedi- 
cated  of  an  avowed  trespass?  This  would  be  to  reconcile  things 
opposite  in  their  nature.  It  was  argued,  that  a  contract  might 
be  implied,  and  oertainly  as  long  as  the  character  of  the  act, 
done  by  the  defendant,  was  doubtful,  a  contract  might  be  im-, 
plied,  as  was  admitted  and  even  ruled  in  a  preceding  part  of  this 
case;  but  when  it  was  admitted,  that  the  possession  was  tortious, 
every  characteristic  was  excluded*  The  entry  could  not  be  both 
by  tort  and  contract^  for  either  destroys  the  other. 

7. 

Butler  v.  Cowles,  4  Hammond's  Rep.  205,  (Dhio  Cond.  Rep. 
779.)     S.  P.  Smith   v.   Stewart,  6   Johns.    Rep.  46; 
Bancroft  v.  Wardel,  13  ib.  489. 
It  will  not       Assumpsit  for  use. and  occupation. 

lie  after  a        It  appeared  in  evidence,  that  one   Bixby  took  possession  of 
etetimMt!"  ^^^  premises,   that  he   occupied  them   by  himself  and  tenants^ 
claiming  title;  that  the  plaintiff  claimed  title,  and  had  given  no- 
tice to  Bixby  to  quit,  and  had  recovered  in  ejectment  and  obtain- 
ed possession  by  habere  facias. 

Per  Cur.  It  seems  to  be  well  settled,  that  a  plaintiff  after  a 
recovery  in  ejectment,  cannot  in  assumpsit  for  use  and  occupa- 
tion, recover  rents,  issues  and  profits,  accruing  after  the  date  of 
the  demise  in  the  declaration.  Bixby  entered  claiming  title, 
and  not  as  tenant.  And  the  authorities  establish  the  principle, 
that  when  a  person  occupies  the  land  of  another,  not  as  tenant, 
but  adversely,  or  where  the  circumstances  under  which  he  en- 
ters, show  that  he  does  not  recognize  the  owner  as  landlord,  this 
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action  will  not  lie.     The  remedy  is  trespass  for  mense  profits  af- 
ter "a  recovery  in  ejectment. 


• 


II.  BY  AND  AGAINST  WHOM  IT  MAY  BE  BROUGHT. 

.     1. 

CoDMAN  ▼.  Jekkins,  March  T.  1817,  14  Mass.  Rep«9S.     S.  P« 

Briggs  t«  Hall,  4  Leigh's  Rep.  84. 

Held  by  the  court,  that  the   action   for  use  and  occupation  [^ ^tima 
would  not  lie  between  the  parties  when  the  demise  was  by  deed.  pmtiM 

wh«o  the 
demiM  is 
2.  bf  de«d. 

By  AH  V.  Ma  EBB,  Nov.  T.  1810,  2  Nott  &  M'Cord's  S.  C.  Rep. 
156.     S.  P.  HfiNwooD  r.  Cheesman,  3  Sergt.  &  Rawl. 
Penn.  Rep.  500 ;  Smith  y.  Stewabt,  6  Johns.  N.  T. 
Rep.  48. 
Held  by  tfae.court^  that  the  action  would  only  lie  between  the  BtttwUl^ 

parties  to  a  contract  express  or  implied.  ezpivM  or 

amplMd. 

3- 

WiooiN  T.  WiOGiN,  Dec.  T.  1833,  6  N.  Hamp.  Rej).  SiML  S. 
P.  Wyman  v.  Hook,  2  Greenl.  Rep.  336  j  Allek  t. 
Thayer,  17  Mass.  Rep.  299, 

Per  Cur.    Bichardsim^  C  J.     Assumpsit  for  use  and  oceupa-  befmriScd 
tion  of  land  lies  only  in  cases  where  the  defendant  can  be  con-  where ibt 
sidered  as  having  held  the  land  with  the  permission  of  the  plain-  occupied 
tiff.     But  the  permission  may  be  express  or  implied.     In  cases  ^^*  ^^^ 
where  the  defendant  has    held   the  laud  adversely  to  the  plain- 
tiff, no  permission  can  be  implied,  and  assumpsit  does  not  lie. 


4. 

FaouTY  V.  Wood,  et  al.,    Fall    T.    1832,  1    HilPs    S,  Ct. 

Rep.  165. 
The  court,  Oneall,  J.  held,  that  a  devisee  of  a  deceased  lessor  The  laet 
cannot  maintain  an  action  for  use  and  occupation  against  a  ten-  JJ^"^^**^ 
ant,  who  holds  over  after  the  expiration  of  the  lease,  without  ei- 
ther an  acknowledgment  of  title  by  the  tenant,  or  proof  that  the 
plaintiff  holds  the  title  of  the  lessor,  which  mast  be  shown  by  the 
will. 
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III.  PLEADINGS-* 


IV.  EVIDENCE.t 
1. 


M'GuNNAQLE  ▼•  Thornton,  Sept.  T.  1823,  10  Sergf.  &  Ra^rl. 
«  Penn.  Rep.  251. 

Aetwl  poi  The  court,  Duncan^  J.  held,  that  a  party  is  liable  in  an  action 
neS^not  b«  ^^^  ^^®  ^^^  occupation  Under  a  parol  lease  for  a  year,  where  he 
^proved.  had  agreed  to  procure  possession  from  a  former  lessee,  although 
he  neglected  or  refused  to  take  possession,  and  alleged  that  he 
bad  rented  the  premises  of  another  person.  His  honor  remark- 
ed, that  ^'at  first,  my  impression  was,  that  actual  possession 
ought  to  be  proved,  but  oh  further  reflection  and  examination, 
I  am  convinced,  it  is  not  necessary  in  every  case,  and  is  not  in 
this." 

2. 

« 

Stoddabt  V.  Newman,  June  T.  1826,  7  Har.  &  Johns.  Md* 
Rep.  5^1.  S.  P.  Smith  t.  Stewart,  6  Johns*  N,  Y. 
Rep,  48. 

BotRde         I'he  court,  Earlf  J,  held,  that  to  support  an  action  for  use  and 

*The  venue  in  this  action  is  traniitorj ;  HenwQod  ▼.  Cheet mant  3  8.  &  R.  500. 
And  the  mme  prinoiple  was  decided  in  Elger  r!  Mareden,  5  Taan.  25.  And  the 
decIaraUoQ  need  not  state  where  the  premises  are  situated;  Rex  y.  Fraser,  6  Cast, 
348;  Kirkland  v.  Poansett,  1  Taun.  570.  So  also,  the  declaration  may  b»  |«neraU 
without  detailing  the  particulars  of  the  contract;  Williams  ▼.  Wlns|r«te,6  T.  R.  6f. 
But  if  a  description  of  the  land  bo  in  the  wronfr  parish,  it  is  a  fatal  ?ariance;  Wilson 
r.  Clark,  1  £sp.  233 ;  Guest  r.  Carmount,  3  Campb.  935 ;  Goodtitle  ▼.  Walker,  4 
Taun.  632. 

In  debt  for  rent,  by  deed  or  f.arol,  the  proper  plea  is  non  dcmitU,  And  where  the 
.-action  is  ntntmptitj  the  ordinary  plea  is  non  auumpnt.  So  the  statute  of  limitations 
4s  «  food  plea,  where  the  party  has  not  occupied  the  premises,  paid  rent,  or  done 
^any  act  from  which  a  tenancy  can  be  inferred ;  Leigh  t.  Thornton,  1  B.  &  A.  6f5. 
"Bo  entry  and  eviction  is  a  good  plea,  or  where  the  premises  were  occupied  for 
criminal  purposes,  with  the  plaintiff *s  knowledge;  Crisp  v.  Churehill,  1  B.  &  P. 
^.840.  ' 

"tTbe  plaintiff,  tosupport  the  action  for  nse  and  oecupaiion,  most  either  prore  an 
vettt&^l  demise,  or  pcnni5r>n  to  enter  and  hold  under  an  agreement  for  a  future 
lease,  or  show  the  antecedent  payment  of  rent  to  him,  by  giving  notice  to  the  da« 
fendant  to  produce  the  receipts;  15  Petersdorff 's  Abr.  228.  It  is  prima/octe  sufi- 
cient  for  the  plaintiff  to  prove  that  the  defendant  occupied  the  premiees,  and  tha 
oottlinuance  of  tho  occupation  will  be  presumed  until  the  contrary  appear ;  Harland 
v.Bffomlcy,  1  Stack,  456;  Ward  ▼.  Mason,  9  Price,  291.  Parol  evidence  of  the 
contract  cannot  be  shown,  where  there  is  one  in  writing;  Brewer  ▼•  Palmer,  3  £sp» 
Rep.  213. 
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occupation,  a  demise  inast  be  shown,  or  some  eTidence  giren  to  y^^^ 
'establish  the  relation  between  the  parties.  relation  of 

landlord 
^  and  tenant 

3«  intt8tbe]Nra 

▼ed. 

Henwood  y.  Chexsmak,  Dec.  T.  1817,  3  Sergt.  &  Rawl.  Penn. 
Rep.  600;  Pott  v.  LBSttKR,  1  Yeates'  Rep.  576;  Stop- 
dart  V.  Newman,  7  Har.  &  Johns.  Rep.  251. 
Per  Cur.     Tilghmafiy  C.  J.     In  this  action  the  pJaintiflF  must  ^^nd  J^ 
prove  a  contract,  or  he  fails;  but  this  proof  may  be  either  direct  mmt  prove- 
or  presumptive.     If  he  proves  that  the  defendant  occupied  the  5i52tS*pr» 
knd  by  his  permission,  it  is  enough;  it  will  be  implied  that  the  sumpiiTe. 
defendant  promised  to  pay  a  reasonable  rent. 


4. 

BuEL  vl  Cook,  June  T.  1824,  5  Conn.  Rep.  206. 

This  was  an  action  for  use  and  occupation  of  certain  premises.  ^"JnlTwi  *" 
The  plaintiff  offered  in  evidence  the  acknowledgement  of  the  de-  ed^ementis 
fendant,  that  be  Sad  hired  and-occupied  the  premises  during  the  {I^^^Kfen 
period  mentioned,  iigreeing  to  pay  a  certain  sum.  It  also  ap- to  a  writing- 
peared,  there  was  an  outstanding  agreement  for  the  lease  of  the  the  panted 
premises,  which  had  hoI  taken  effect.  The  court  below  rejected  ^*»«?  ^^ 
the  testimony.  must  be  p» 

The  court  h'eld,  that,  in  the  absence  of  evidence  to  show  that^"^* 
such  acknowledgement  referred  to  the  written  agreement,  the 
evidence  was  admissible. 

Per  Cur*    Hosmer^  C.  J.     The  testimony  was  repelled  in  tht 
court  below,  on  the  ground,  solely, that  the  hiring  acknowIedgecE 
by  the  defendant  had  exclusive  reference  to  the  aforesaid  writ- 
ten contract.     Unquestionably,  if  the  acknowledgement  had  re- 
lation to  the  writing  above  mentioned,  the  offered  testimony  wa» 
rightly  adjudged  to  be  inadmissible,  for  if  the  occupation  of  Ian(£ 
16  founded  upon  a  written  contract,  even  though  it  be  defective, 
the  writing  must  be  produced  as  being  the  best  evidence.     And 
whether  the  recognition  was  of  an  agreement  distinct  from  the 
writing  of  had  reference  to  it,  is  a  fact  for  the  consideration  of 
the  jury.     If  it  was  in  cojitemplation,  and  actually  referred  to^ 
the  acknowledgement,  it  can  be- of  no  weight,  but  was  merely  a 
mistake.    For  that  instrument  never  authorised  the  entrance  en 
the  premises,  or  the  oecupansy  of  the  defendant.     But  if  no 
such  reference  was'  had  to  the  writing,  and  the   acknowledge*^ 
ment  was  a  distinct  agreement,  the  aontract  was  lawful,  and  the*  . 
testimony  admissible. 
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I.  SALES  BY  AUCTION. 
(A)  Of  puffing. 

1- 

MoNcaiEFF  V.  G0LD8BOROUOH,  April  T.  1799,4  Har.  &  M'Hen. 
Md.  Rep.  281.  S.  P.  Houghton^s  adm'r  y.  Johnston, 
2  Haw.  Rep.  328;  Donaldson  t.  M'Roy,  1  Browne's 
Rep.  346  ;  Story's  Equity,  290. 

Assumpsit  on  a  special  agreement  for  JE1751,  current  money,  P"®"? 
for  certain  lands  sold  by  the  plaintiff,and  one  Crookshanks,since  din^/at  a 
deceased,  at  auction,  and  struck  off  to  the  defendant  as  the  highest  fi^'Jp][i^'* 
bidder.     The  defendant  refused  to  comply  with  the  terms  of  sale.  issucKa 
The  following  facts  appeared  in  evidence.      That  the  plaintiff ^^["^^"5^ 
and  Crookshanks  were  appointed  trustees  by  the  will  of  A.  Pat-  the  sale. 
tison,  to  make  sale  of  his  real  estate.     In  pursuance  of  the  said 
power,  having  given  public  notice,  they  offered  the  landB  in  ques- 
tion at  public  sale.      That  Gustavus  Scott,  esquire,  the  adviser 
and  counsel  of  the  plaintiff,  bid   the  sum  of  j£l750,  and  the  de- 
fendant bid  JC1751,     It  also  appeared  in  evidence  that  Scott  was 
a  by-bidder  at  the  sale,  who  declared   he  did  not  want  the  land, 
and  advised  the  defendant  to  purchase  it. 

Chase f  C.  J.  The  coujrt  are  of  opinion,  that  if  the  jury  shall 
be  of  opinion  that  Gustavus  Scott  was  employed  by  the  trustees, 
or  either  of  them,  as  a  by-bidder  at  the  sale  of  the  lands  in  ques- 
tion, without  his  being  known  by  the  defendant  to  be  a  by-bidder, 
previous  to  the  lands  being  knocked  down  to  him  ;  and  that  Scott 
did  bid  at  the  sale  with  a  view  to  increase  the  price  of  .the  lands 
for  the  benefit  of  the  trustees,  the  sale  is  void. 


Jenkins  v.  Hogg,  Jan.  T.  1822,  2  Const.  Rep.  821. 
The  court  in  this  case  decided,  that  the  employing  of  a  person  ?*/iJ'?  ^^ 
on  the  part  of  the  vendors,  at  a  public  sale,  was  not  illegal ;  and  sale  bv  auo 
a  purchaser,  at  such  sale,  was  compelled  to  complete  his  pur-  Mrsont 
chase,  although  he  had  no  notice  that  such  person  was  so  em-^ci^^"J|^ 
ployed,  and  the  price  by  such  means  was  carried   much  beyond  Oie^endw 
the  real  value.*  |2„%^{; 

out  public 
*  Whore  there  wmm  an  agroemeat  by  the  ot^er  of  an  execution,  with  eertai&other  notice.' 

peraone,  to  prerent  the^uiasl  competition  at  a  eberiff't  8«Ie,  in  order  to  leave  a  bal* 

anca  on  the  ezecntion,  for  the  purpoie  of  eeiztng  other  landa  of  the  dehtor,  whereby 

the  property  wae  told  for  a  mere  nominal  price,  it  waa  held,  that  the  sale  wan  void; 

Trottp  v.  Wood,  4  Johne.  Ch.  Rep.  338,  364. 

Vol.  VIII.  36 
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(B)  Of  the  advertisement  of  sax^e. 

1. 

BCJBNET,  ET    AL.  V.    DeHNISTON,    AND    OTHERS,  1821,  6   JohnS* 

Chan.  Rep.  35. 

Where  ih«       This  was  a  bill  filed  by  the  complainants,  to  set  aside  a  sale  of 

roentof^     ^  ^^t  of  land  Containing  70  acres,  which  was  sold  by  the  defend- 

»aic,con      ^LTits  as  mortcfagees.  to  satisfy  two  mortgaeres  thereon.      One  of 

sertion        the  grounds  was,  that  the  advertisement   foi  the  sale,  was  not 

Wm^Vs       pursuant  to  the  act,  but  irregular  and  void  ;   that  notice  of  the 

thatiho      place  of  sale  was  not  givien,  and  the  advertisement  and  sale  pro- 

wWibrthe^  fesscd  to  be  grounded  on  three  mortgages  instead  of  two.   , 

■atisfac'.ion       Kcntj  Chan,     The  sale  was  irregular  and  void  in  other  respects. 

mortices,  The  advertisement  of  sale  contained  false  assertions,  and  was  an 

w^'iw'oon*  J°^POsition  upon  the  public,  and  a  fraud  upon  the  rights  of  all 

ly,  the  sale  concerned.     It  stated,  that  the  70  acres  were  to  be  sold  for  de- 

7ecmed       favilt  of  payment  of  three  several  mortgages  given   upon  that 

void.  So'tf  land,  to  secure  those  payments.     One  of  these  mortgages  was  the 

ftaloisdesig  third  one,  already  mentioned,  upon  other  lands,  being  11  acres 

advwtise^^  and  a  garden  spot,  and  confessedly  not  the  70  acres  in  question. 

menu  There  were,  therefore,  but  two  mortgages  upon  the  land   to  be 

sold.     Such  a  false  allegation  tended  to  deceive  the  public  as  to 

the  extent  of  the  incumbrances,  aad  to  deter  purchasers  from 

bidding.     Another  defect  in  the  advertisement  was,  that  no  place 

of  sale  was  designated,  and  the  public  had  no  certain  and  authea* 

tic  evidence,  as  the  statute  intended,  of  the  place  of  sale. 

Sale  set  aside* 

2. 

Ferguson  v.  Franklins,  Feb.  T.  1819,  6  Munf.  Va.  Rep.  305. 
The  court  in  this  ca^e  held,  that  if  a  tract  of  land,  being:  ad* 

Bat  a  sale  •  '  o 

of  land  not  verlised   to  be  sold  at  public  auction,  on   the  premises,  be  sold,' 
immediaie    not  immediately  on  the  premises,  but  within  eighty  yards  of  the 
place  on      dwelling  house,  within  full  view  of  it,  and  about  fifteen  or  twen- 

wtti^adver  ^^  y^''^'^  ^''^^  *^^  boundary  line,  it  being  believed  by  some  pres- 
ilsediobe  ent  that  they  were  on  the  premises;  such  sale,  being  regular  in 
not  be^Lt    other  respects,  and  no  fraud  appearing,  is  not  to  be  set  aside. 

aside,  no 
fraud  ap 
pearht^ 


3. 


Jones  v.  Fulgham,  July  T.  I8l8,  2  Murph,  N.Ca*  Rep.  p.  364, 

367. 

Purchasers       ^^^  ^^'     ^^^^^^^  ^'     I*  **«»  ^^^  repeatedly  held,  in  this 
bald  not  ef  court,  that  a  purchaser  at  execution  sale  is  not  eiTected  by  the 


T^ev«^«i^qv^BV«^HHiaq 
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Irregularity  of  the  advertisement,  and   that  point  may  now  be  f^^,^*y 
considered  as  put  at  rest.  of  ihe  ad 

^  ,  ▼•riiaement 

Nbwmait  v.  Jackson,  Feb.  T.  1827,  12  Wheat.  U.  S.  Rep.  570. 

The  principle  question  in  this  case  was,  as  to  the  sufficiency  {^^f^^^o? 
of  a  notice  of  sale  of  real  property,  at  public  auction.  notice  is  nc 

Per  Cur.     TVimfcZe,  J.     The  law  has  prescribed  no  particular  ^•*"*'3^' 
form  for  a  notice  of  this  description.     It  is  sufficient  if,  upon  the 
whole  matter,  it  appears  calculated  reasonably  to  apprize  the 
public  of  the  property  intended  to  be  sold. 


II.  SALES  UNDER  THE  AUTHORITY  OF  THE^COURTS 

OF  EQUITY.* 

(A)    Of    OPfiNINO     THE     BIDblMGS,    AND    OF    RESCIlTDING    THE 

CONTRACT. 

1. 

Williamson  v.  Dale,  et  al.  1718,  3  Johns.  Ch.  Rep.  290. 

Kent  Chancelhr.     The  practice  of  opening  biddings  at  the  J^^^ 
Master^s  sales,  which  prevails  in  England,  has  not  j>revailed  ticfrof  open 
here,  and  I  do  not  proceed  in  this  case  upon  the  ground  of  that  Jiif«^  aia 
practice.     If  it  oaght   to  be  adopted,  this  case  is  not  brought  master's 
within  it,  for  here  is  no   offer  of  any  specified  advance  price,  a iootod  in 
The  court,  under  that  practice,  require  the  deposit  of  a  reason-  ^'  ^°'*^* 
able  advance  on  th«  bid,  together  with  the  purchaser's  expenses; 
1  Vesey,  jun.  453;  4  Vesey,  700;  6  Vesey,  466.  513;  7  Vesey, 
420;  8  Vesey,  214;  14  Vesey,  151 ;  1  Ves.  &  B.  361;  3  Vesey 
&  B.  144.     From  what  fell  from  Lord  Eldon,  in  White  v.  Wil- 
son, 14  Vesey^   151,  it  is  questionable,  whether  the  practice  of 
opening  biddings  as  they  do  in  England,  be  not  productive  of 
more   injury,  than  good.     He  says,  that  "half  the  estates  that 
are  sold  in  the  court  are  thrown  away  upon  the  speculation,  that 
there  will  be  an  opportunity  of  purchasing,  afterwards,  by  opening 
biddings.  * 

2. 

LlNsivo  T.  M^Phersoit,    akd  OTHERS,  I8I8,  3  Jobns«  Chan. 

Rep.  424. 
This  was  a  motion  by  the  defendant  that  the  biddings  men*  But  in  this 

"^  ^  c«M  a  sale 

■ 

*  Salec  of  mortgagad  landa,  under  a  decree,  must  b«  made  by  a  master,  or  under 
fait  immedUfta  direetiiMi.  A  tale  by  a  person  deputed  for  the  purpose  by  a  master, 
in  hit  abttnee,  it  irrtfular  mad  will  ba  set  aside;  Heyer  ▼.  Deares,  2  Johns.  Chan. 
Rap.  154. 
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thc'dcfend^  tioned  in  the  petition  be  opened,  and  the  premises  sold  again;  the 
ant,  who  defendant  offoring  to  give  60  per  cent,  more  than  was  bid  at  the 
tT4'r'  former  sale. 

i^ncy^on^  J^Tc^^,  ChanceUor.  I  think  the  sale  can  be  opened  ^without  any 
the  sale,  of  wiconTcnience  or  injury  in  this  case;  and  justice  would  seem  to 
piSifwrft!  '®q«ire  it,  especially  in  favor  of  a  defendant  who  offers  to  give 
more  than  fifty  per  cent,  in  advance  of  the  purchase  money,  and  who  is 
^ndiii^nTf  *>o"n<J  ^0  supply  the  remainder  of  this  debt  unsatisfied  by  the 
i^ngllTa^rd  ^'^'  ^^^  plaintiff  was  here  the  purchaser,  and  the  sale  has 
Vance  with  ^^^  been  Confirmed,  nor  the  deed  executed.  Sale  opened,  on 
iS^ig^t"'*'  <^ondit»on  <hat  the  defendant,  M'Pherson,  deposit  with  the  regis- 

Wi^°*thc  *^'}^^^*^'"  ^'g*^*  ^^y»»  an  advance  of  60  per  cent,  on  the  sum  of 
cxpenscaof  325  dollars,  which  was  bid  by  the  plaintiff,  and  on  his  paying  the 
thejormer   plaintiff  the  ei'pensc  he  incurred  of  the  former  sale. 


Wood's    Executor,   &c.   t.   Hudson,  and   otheks,  Feb.*T. 
^  ^j^  1817,  5  Munf.  Rep.  423. 

mort^ged       '^  ^^'®  ^^  mortgaged  land  by  commissioners  in   chancery  who 
premises      were  appointed  under  a  decree  of  the  court  to  sell  the  premises 

set  aside  on     a        ui-  • 

thegivnind  ^^  P«D"c  auction,  was  set  aside,  and  another  decreed,  upon  its 
^Ih^ihid  ^PP^.^'^*"^  *o  ^1»«  «oart  that  the  highest  bidder  at  such  sale,  had 
deratsaie  previously  agreed  with  a  purchaser  from  the  mortgagor,  that  he 
ols\yT'  ^^^^^  ^'low  such  purchaser  to  redeem  the  land  within  a  limited 
fpurcha^iJr  ^*"^^  ^^  repaying  him  his  money  with  interest;  and  that  such 
from  the    ^  agreement  being  known  at  the  sale,  other  persons  were  induced 

{h^t  wXn  ^°  ''f^'"^^'^  ^^^"^^  bidding,  and  consequently  the  land  was  struck  off 
a  specified    ^o  bim  at  a  price  inferior  to  its  value. 

time,  he  * 

would  per 

mi  I  him  to  "  4. 

wdecm. 

Fairfax  v.   Muse's  Executoes,  Dec.  T.  1813,  4  Munf.  Va. 

It  is  ill  *^P'  ^^^' 

tojJmiuhe       ''^'^  ^®^  ^  proceeding  in  chancery  in  behalf  of  the  executors 

Safa'"^  ^^  ^^^^'  against  Fairfax,  to  foreclose  the  equity  of  redemption 
sale.    *     »n  certain  lands  mortgaged  by  Fairfax  to  Muse  in  his  life  time. 
The  chancellor  decreed  a  sale  of  the  mortgaged  premises  at  pub- 
lic auction,  and  appointed  commissioners  to  carry  the  decree  in- 
to effect.   The  commissioners  having  sold  the  land  in  conformity 
to  the  decree  of  the  chancellor,  filed  their  report  of  the  sale  to 
which  Fairfax,  the  defendant,  in  the  form  of  a  bill  sworn  to  Ijy 
him,  presented  exceptions  to  the  report,  accompanied  with  sun- 

t  A  sale  onght  not  to  be  set  aside  on  the  ground  of  smalloess  of  price,  if  tha 
was  occasioned  by  the  acts  of  tlw  complainant;  Pord  v.  Herron,  4  Munf.  S18* 


J 111  J.J->Lg .      '■-        .■■       I  g.l.^'^^B^^BP^^^^^^^^M^M^Mf^P^— IfPWWp^H 
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dry  aflWavits  of  witnesses,  in  relation  to  the  manner  of  conduct- 
ing the  sale,  by  the  commissioners;  from  which  it  appeared  that 
the  day  on  which  the  sale  commenced,  was  cloudy,  and  occasion- 
ally rainy;  which  circumstance  might  have  prevented  some  per- 
sons, who  would  have  bid  for  the  land,  from  attending;  but  a 
considerable  number  were  present,  three  of  whom  were  bidders,  ' 

besides  the  defendant  Fairfax,  and  the  plaintiflF's  agent;  that 
when  a  certain  tract,  (which  was  struck  off  to  the  agent  for  the 
plairitifis,  at  6320,)  was  offered  for  sale,  the  commissioners^  after 
it  had  been  cried  some  time,  (wishing  to  quicken  the  bidding 
which  was  slow  and  tedious,)  caused  a  proclamation  to  be  made, 
that  the  farther  crying  of  that  parcel  of  land  would  be  limited 
to  fifteen  minutes:  that  Fairfax  objected  to  such  limitation,  ob- 
serving that  he  had  never  before  known  the  whole  time  of  a  sale 
limited  in  that  manner,  but  only  the  time  between  one  bid  and 
another;  that  the  commissioners  at  first,  insisted  upon  it,  but  af- 
terwards repeatedly  prolonged  the  time  ;  that  when  the  land  was 
cried  out  to  the  bid  of  the  plaintiff's  the  defendant  Fairfax,  who 
had  recently  made  a  bid,  was  engaged  in  a  short  conversation 
with  a  gentleman  whom  he  was  requesting  to  be  his  security,  and 
probably  did  not  hear  the  last  bid  cried ;  that  the  witnesses  gen- 
erally thought  the  land  was  cried  out  rather  precipitately^  and 
without  due  notice;  but  one  of  them  stated,  that  it  was  proclaim- 
ed more  than  once  by  the  crier,  that  the  property  was  about  to 
be  struck  off;  and  the  commissioners  made  proclamation  also  to 
that  effect,  by  directing  the  cryer  not  to  dwell ;  that  about  three 
minutes  elapsed,  after  the  said  lastbid,before  it  was  struck  off;  that 
upon  being  informed  that  the  land  was  purchased  by  the  plain- 
tiff's agent,  the  defendant,  Fairfax,  declared  that  he  would  have 
bid  more,  and  expressed  great  dissatisfaction  at  the  result;  that 
whether  the  sum  for  which  the  said  tract  was  sold,  was  under 
its  cash  value  at  the  time,  was  in  some  degree  doubtful ;  that  the 
commissioners  manifested  a  desire  to  sell  the  land  for  the  high« 
est  price;  that  they  frequently  solicited  gentlemen  to  bid,  and 
not  to  be  so  tardy  in  bidding,  and  were  universally  supposed  to 
have  acted  uprightly  in  the  whole  transaction.  The  chancellor 
overruled  these  exceptions  and  confirmed  the  report  Fairfax 
appealed. 

Per  Our.  Roaney  J.  With  respect  to  the  objections  made  by 
the  appellant  to  the  manner  of  conJucting,  and  circumstances 
attending,  the  sale  of  the  land  in  question ;  while  the  court 
would  discourage  a  limitation  of  time,  prescribed  to  the  bidders, 
which  would  prevent  a. fair  sale  of  the  property  for  the  most  it 
would  bring  at  the  time  of  auction;  yet  the  Umitatioa  in  this  case 


I 
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having  only  been  resorted  to,  after  the  land  had  been  cried  for  a 
considerable  time,  and  even  then  repeatedly  done  away,  and  the 
sale  again  opened,  the  only  effect  thereoff  must  have  been  to 
quicken  and  excite  the  bidders.  The  decree  of  the  court  of 
chancery  is  affirmed,  * 


III,  OF  THE  CONSEQUENCES  OF  THE  CONTRACT. 

(A)  Of  specific  perfo&makcb. 

1. 

Setmouk  v.  Dclanct  AMD  OTHERS,  1822,  6  Johns.  N.  Y.  Rep. 

p.  222. 
Thespecific     This  was  a  bill  filed  for  the  specific  performance  of  an  agree- 

ancec?a     nient  for  the  exchange  of  land. 

coDtractof  Kmt^  Chancellor.  The  question  then  recurs,  is  it  the  dictate 
ntatterof  of  sound  legal  discretion,  that  this  agreement  should  be  specifi- 
muTenihl  cally  carried  into  execution  by  the  authority  of  this  court?  It 
lyinthe  is  an  application  to  sound  discretion.  This  has-been  the  uni* 
of  ^ihe^°  form  language  of  the  courts  of  equity.  It  is  not  a  case  requir- 
4soiirt,  upon  j^g  the  aid  of  the  court  ex  debiio  jusHcub:  It  is  a  settled  princi- 
Um  drcum  pie,  that  a  specific  performance  of  a  contract  of  sale  is  not  a 
ounces,  matter  of  course,  but  rests  entirely  in  the  discretion  of  the  court, 
upon  a  view  of  all  the  circumstances. 

2. 

Ih  the  matter  of  Jane  Hukt'er,  1831,  1  Edward's  N.  Y.  Ch. 

Rep.  1. 
Theeourt       John  Hunter  granted  to  Daniel  Pearson  a  lease  for  seven  years 
4iwyina     from  the  first  day  of  May,  1828,  of  a  house  and  lot  of  ground. 
^«H^t!iere  'I'be  lessee  covenanted  in  the  indenture  of  lease,  that  he  would 
iia  coven    before  the  first  day  of  Aug.  1828,  erect,  or  cause  to  be  erected 
«tdeand  no  on  the  said  lot,  a  good  and  substantial  bripk  house  of  certain 
Xcreea'Jpe  dimensions,  fire  proof,  &c.     The  same  lease  contained  (among 
'Cificperfor  other  things)  the  following  covenant  on  the  part  of  the  lessor, 
"^^  '  'John  Hunter,  his  heirs,  executors  and  administrators.     ^'  And 
that  the  said  party  of  the  second  part,  Daniel  Pearson,  his  ex- 
ecutors, administrators  and  assigns,  at  any  time  within  three 
years  after  the  first  day  of  May,  in  the  said  year  one  thousand 
eight  hundred  and  twenty-eight,  shall  have  liberty  to  purchase 
the  said  lot,  buildings,  tenements  and  appurtenances  thereon  or 
thereunto  belonging,  by  paying  the  said  party  of  the  first  part. 
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his  heirs,  executors,  administrators  or  assigns  therefor,  the  sum 
of  six  thousand  dollars." 

This  was  a  petition  hy  Jane  Hunter  the  widow  and  adminis- 
tratrix of  John  Hunter,  deceased,  and  guardian  of  the  infant 
children  of  the  said  John  Hunter,  praying,  that  if  the  court 
shottki  be  satisfied,  a  specific  performance  of  the  covenant 
ought  to  be  decreed,  Pearson  baring  given  her  and  the  heirs  of 
John  Hunter  notice,  of  his  insisting  upon  his  right  to  purchase 
the  premises  described  in  the  lease,  pursuant  to  the  covenant 
contained  therein;  that  it  would  be  aL the  costs  and  charges  of 
the  person  who  ought  of  right  to  pay  the  same.  The  counsel 
for  the  infant  children  contended,  that  a  specific  performance  of 
the  agreement  ought  not  to  be  decreed,  because  the  covenant  to 
sell  was  not  mutual,  one  party  only  being  bound  by  the  agree- 
ment. 

JlTGmn,  Vice  ChanceUor.  It  is  said,  the  covenant  to  sell  is 
not  mutual;  the  lessee  not  being  bound  to  purchase;  and,  that  as 
this  is  a  **one  sided"  agreement,the  court  will  not  decree  a  speci- 
jBc  performance.  The  cases  of  Parkhurst  v.  Van  Cortlandt,  1 
Johns.  Ch.  Rep.  282,  and  Benedict  v.  Lynch,  ib.  370,  have  been, 
referred  to  as  establishing  this  point.  Chancellor  Kent  there  inti- 
mated, that  such  was  the  rule;  but  in  a  subsequent  case^  in  the 
court  of  errors,  Clason  v.  Bailey,  14  Johns.  Rep.  484,  he  hajl 
occasion  to  review  that  opinion,  which  he  found  to  be  erroneous^, 
and  admits  that  the  point  is  too. well  settled  the  other  way  to  be 
questioned.  The  court  may,  therefore,  in  a  proper  case,  where 
there  is  a  covenant  on  one  side,  and  no  mutuality,  decree  a  per* 
formance. 

A  specific  performance  was  decreed  the  lessee  bearing  .all  the 
costs  of  the  proceeding. 

3. 

ScOTT  AND  ANOTBER    V.    Th0&P£    AKD    ANOTIISR,    1832,  1  Ed^ 

warf's  N.  Y.  Ch.  Rep.  612.     See  Hepb0en  a»d  Ddn- 
DA»,  V.  DuNLOP,-&  Co.  1  Wheat.  Rep.  179. 
The  bill  in  this  cause  was  filed  to  compel  the  specific  perform-  Purchaser* 
ance  of  an  agreement  for  the  purchase  of  a  house  and  lot.     The  gest  their 
defendants,  in  their  joint  answer,  alleged  among  other  things,  ^"^bar 
that  the  complainants,  at  the  time  the  aforesaid  agreement  was  to  a  specifio* 
made  with  the  defendants,   knew  that   they  were    foreigners,  J^^7™ 
(aliens,)  and  took  advantage  of  them  in  the  price  of  the  house 
and  lot;  and  the  defendants  had  been  led  to  believe,  by  conver- 
sations with  the  complainants,  that  foreigners  could  hold  lands 
in  the  same  m^anner  as  other  persons. 
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The  Vice  Chancdhr.  There  are  no  circumstftnces  in  this  case 
to  show  unfairness  in  making  the  contract;  the  defendants  were 
Englishmen,  just  arrived  in  this  country,  and  voluntarily  enter- 
ed into  an  agreenient  with  the  complainants.  The  defendants 
have  suggested  their  being  aliens.  This  point  the  court  cannot 
look  to  while  it  comes  from  them.  There  is  nothing  to  prevent 
a  decree  for  specific  performance. 


(B)  Of  the  nEMEDijss  for  a  breach  of  contract. 

1. 

Weaver  v.  Bentlet,  May  T.  1803,   1  Gaines*  N.  Y.  Rep.  47. 

purchMcr        '^^^^  ^^^  ^^  action  of  assumpsit  to  recover  back  the  consider- 
baspAKia   ation  money  paid  on  an  agreement  under  seal, 
purchase*       ^^^  CW*.     Kentj  J.    The  defendant  covenanted  to  procure  for 
the"*Lr"^  the  plaintiff  within  a  girfen  time,  or   on   demand  thereafter,  a 
does  not      lease  for  certain  lands,  three  years  free  of  rent,  then  to  pay  the 
MsTg?e1     interest  of  jei60,  annually,  for  ten  years,  in  lieu. of  rent,  and  at 
ment  ihe    the  expiration  of  that  period,  to  have   a  conveyance  of  the  fee 
may  affirm  on  payment  of  the  principal  sum;  in  default  whereof,  two  notes 
****ntfb**    °^  sixty  pounds  each,  given  by  the  plaintiff  to  the  defendant, 
bringing  an  Were  to  be  void.     The  plaintiff  made  certain  payments  in  money 
hsnon  pier  ^^d  farm  stock  to  the  defendant,  who  failed  to  peform  his  cov- 
formance,or  enant,  and  the  plaintiff  thereupon  brought  a^^UTnp^i^j  and  the 
electtodis   question  now  is,  whether  the  action  will  lie,  or  the  plaintiff  be 
*^*r™!'»     compelled  to  resort  to  his  covenant.     It  is  not  stated  for  what 
anaoUonof  the  notes,  money  or  stock  were  given;  presuming  them  to  have 
loreM^    been  the  consideration   of  the  covenant,  the  question  then  will 
baek  the     be,  whether  the  defendant  having  failed  to  perform  on  his  part, 
tion money,  the  plaintiff  may  disaffirm  the  contract  and  resort  to  his  assump- 
sit to  recover^back  what  he  had  paid.     We  are  of  opinion  he 
had  his  election  either  to  proceed  on  the  covenant,  and  recover 
damages  for  (he  breach,  or  to   disaffirm  the  contract,  and  bring 
assumpsit\o  recover  what  he  had  paid  on  a  consideration  which 
bad  failed. 

•  2. 

Jones,  et  al.  v.  Tipton,  Fall  T.  1834,  2  Dana's  Ky.  Rep.  296. 
Butaven  p^f  (^^  Rohertstm^  C,  J.  The  only  question  deemed  essen- 
roemtainastial  in  this  case,  is,  whether  assumpsit  for  use  and  occupation, 
alminst^a  can  bc  maintained  by  a  vendor  against  his  vendee  of  land,  to  rc- 
iveikioe,fiMr  cover  the  value  of  the  vendee's  use  of  the  land,  between  the  date 
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of  til*  contract  of  sale,  and  a  virtual   rescission  of  that  contract  ^\^^f 
by  a  jadgment  for  damages  against  the  vendor,  for  failing  to  pon-  while  in  pot 
▼ey  the  legal  title.  !P^»^°"  "" 

Mssumpsit  for  use  and  occupation  may  be  maintained,  on^om-  tract  of  *al« 
mon  law  principles,  even'  when  there  is  only  an  implied  colitract  J^^JJdwL* 
to  pay;  Logan  v.  Lewis,  7  J.  J.  Mar.  Rep.  3.  But  the  law  will 
not  imply  a  contract  to  pay  rent,  when  the  occupant  held  as  ven  - 
dee;  because  he  held  the  land  as^hisown;  and,  therefore  the  re- 
lation, of  landlord  and  tenant,  so  far  as  rent  may  be  involved, 
cannot  be  inferred;  and  consequently,  although  the  contrafy 
doctrine  was  laid  down  in  the  cnodern  case  of  Hall  v.  Vaughan, 
in  England,  it  is  well  Settled  in  this  country,  and  in  England' 
too,  as  we  confidently  believe,  thftt  as  between  vendor  and  ven- 
dee, assumpsii  for  use  and  occupation  cannot  be  maintained  on 
an  implied  contract,  because^  in  sjacb  a  case,  an  undertaking  to 
pay  rent  will  not  be  implied ;  Smith  v.  Stewart,  6  Johns.  Rep. 
46-,  Bancroft  v.  Wardell,  13  ib,  489 ;  Vanderheauvel  v.  Storrs, 
3  Conn.  Rep.  203;  little  v.  Pearson,  7  Pick.  301  ;  Wheatop's 
tSelwyn,  549. 

3. 

Denston  v.  MoERis,  1833,  2  Edward's  N.  Y.  Ch.  Rep,  43.     S- 
P.  Commonwealth  v.  Clabtabah's  ex'ks.  4  Rand,  Va,  - 
Rep.   482;  Abbot  v.  Allen,  2  Johns.   Ch.  Rep.  519 ; 
Dorset  v.  Jackman,  1  Sergt.  &  Rawle's  Rep.  42. 
WCoun,   Vice  Chmctlhr.     It  is  a  well  settled  rule  of  this  J^^*^^^* 
court,  that  a  grantee,  to   whom  possession  has  been  delivered  tate  is  not 
under  covenants  of  title  and  warranty,   can  have  no   relief    in  cuiS^^at  * 
equity  against  bis  grantor,  for  a  return   of  purchase  money,  or  la^.or  in 
security  on  account  of  a  defect  or  failure  of  title;  because  beany  deftcta 
has  taken  care  to  secure  himself  by  covenants,  and,  if  evicted,  f/s^he'hi 
can  have  an  adequate. remedy  at  law.     If  he  has  taken  no  cov- bound  him 
enants,  and  the  title  fails,  he  will  be  without  a  remedy  in  this  come ^Ttn 
courts  as  well  as  at  law,  provided  the  contract   were  fair,  and  *'^^°'^^"' 
there  be  no  fraud  in  the  case.     But,  it  fraud  is  shown,  either  in  tea  tho^Ten 
making  the   contract  of  sale,  or  in  executing  it,  and  whether  J^ts'hehM 
there  be  covenants  inserted  in  the  deed,  to  secure  the  title,  or  bcengiiity 
not,  the  purchaser,  in  case  of  eviction  or  disturbance  of  his  pos-  fraudoreoK 
session  or  whenever  it  is  ascertained  that  the  title  is  defective,  ceaimenu 
may  come  into  this  court  to  be  relieved  from  his  purchase,  or  to 

obtain  indemnity  against  the  consequences  of  the  iraud.  Impo- 
sition and  fraud  upon  the  purchaser,  by  any  wilful  misrepresent 
tation   or  concealment,   takes  the  case  out  of  the  general  rule, 

and  entitles  him  to  be  redfessedan  equity,  in  addition  to  and  be- 
VoL.  VIIL  36 
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j.esd  the  GOTenants  in  the  deed.  The  cases  of  Bumpas  v.  Plat- 
ner,  1  Johns.  €h»  Rep.  213;  Abbot  v»  Allen,  S  ib.  519;  Jobnson 
T.  Geer,  ib.  546;  Chcsterman  v.  Gardner,  5ib»  59|  and  Ooovern- 
enr  vv  Elmendorf,  ib.  79,  are  authorities  upon  these  points. — 
And  see  also  in  Legg  v.  Croker,  1  Ball.  &  B.  514. 


IV.  OF  THE  CDNSIDERATION- 
(A)  Of  inadeq.uate  coNSiDsaATiovs^ 

1. 

Fbanklin  t.  Osgood,  March  T.  1817,  14  Johns.  N.  Y.  Rep.. 

527.  659.     S.  C.  Johns.  Gb.  Rep.  h  f  3.     S.  P.  Butler 

v^  Haskell,  4  Dess.  Rep.  697;  Williamsost  t.  Dall^ 

3  Johns.  Ch.  292;  Story^S  Equity,  »49;  Garnett  tc.  t. 

Macon,^  et  al.  6  CrJl's  Rep%  309. 

Klereinade      Per  Cut.     Plotty  !•     There  is  no  doubt   that  inadequacy  of 

price^s'not  P^ice,  per  sCj  IS  no  ground  to  set  aside  a  conveyance;  unless  it 

Bufficienttoi^  SO  gross  and  shocking  as  to  be  evidence  of  fraud. 

conreyanoe 

2. 

■ 

IriviNC?9T0N  y.  Byrne^  March  T.  1814,  11  Johns.  N.  Y.  Rep, 

p.  555. 

The  madisquacy  of  the  price  of  land  sold  «t  ffuctit>n,  was.one 
Jy  where  ^^  ^^^  objections  interposed*  to  a  specific  performance  of  the  con- 
th«  estate  is  tract  of  sale. 

S>n.  ^  *"*^  P^  Cur,  Yatts^  J.  A  sale  made  at  auctioifi,  and  und^r  pro* 
cess  of  law,  ought  not  to  be  invalidated  for  mere  inadequacies 
of  price,  without  additional  circumstances  to  justify  it»  This 
principle  is  stated  by  Lord  Eldon,  on  the  rehearing  of  the  case  of 
White  V.  Damon,  (7  Ves,  jun.  34,)  and  in  the  case  of  Burrows  v- 
Locke,  (10  Ves.  jun.  474.)  It  is  necessary  to  secure  proper  con- 
fidence on  the  part  of  purchasers  at  sales  of  this  description,  and 
to  render  titles,  if  fairly  obtained,  certain,  and  not  liable  to  be  im«- 
peached  by  the  various  opinions  as  to  its  va>ue. 


(B)  Of  unreasoka^le  consideratiovs. 

S'cTMouR  V.  Delancet,  AifD  OTHERS,    8*22,  6  Johus.  Chan 
Rep.  222.  S.  P.  Butler  v.  Haskell,  4  Dess.S.  Ca.  Rep. 
Bui  in  ibis  ^^>  Story's  Equity,  250. 

cait  where       xhe  bill  in  this  case,  was  filed  in  performance  of  an  agreement 
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for  the  exchange  of  certain  lots  in  the  village  of  Ncwburgh,  for  ^f^^"*J^ 
two  farms,  one  In  the  town  of  Mont^om.ery»  and  the  other  in  the  pnce\raif  so 
town  of  Walkin,  made  between  the  plaintiflFand  Thomas  Ellison,  gj!  hQ^i^^h^ 
BOW  deceased.     The  defendant,  D.,  was' the  son-in-law  of  EIH-  ▼Sue)  as  to 
aon,  and  the  other  defendants  were  his  infant  children.  fracuhc^* 

Kenty  Chan.     The  question  in  this   case  is,  vrhether  it  be  fit  character  of 
and  proper,  under  all  the  circumstances,  to  decree  a  specific  per-  blenes8,and 
formance  of  the  contract  of  sale.     The  main  objection  to  the  ex-  {jfi[fi'gjf]^y 
ercise  of  this  power  of  the  court,  in  Ihe  present  case,  is  the  great  thepurchaa 
inadequacy  of  price  which  the  plaintiifwas  to  allow  for  the  two  cificplriSr 
farms,  of  which  he  seeks  title.      The  witnesses  differ  greatly  in  J'^'^^^Tf* 
their  estimate  of  the  value  of  these  respective  pieces  of  land.     I 
think,  the  weight  of  testimony  fixes  the  value  of  the  village  lots, 
(I  mean  the  plaintiOf's  interest  in  them,)  at  the  date  of  the  agree- 
ment, at   about  5000  dollars,  and  of  the  two  farms  at  about  14,. 
000.     This  is  the  best  conclusion  which  I  can  draw  from  a  com- 
parison of  the  various  estimates,  touching  the  relative  value  of 
the  different  parcels  of  land,  proposed  to  be  exchanged.     There 
was  this  difierence  in  value,  or  rather  this  inadequacy  of  price 
which  the  plaintiff  was  to  give  for  two  farms,  lying  in  the  heart 
of  Orange  county.     He  was  to  give  5000  d<fllars  -for  two  farms 
worth   14,000.       (After  a  full  review  of  the  English   cases,  his 
honor  concludes  his  opinion  thus — )     I  concfude,  then,  that  in- 
adequacy of  price  may,  of  itself, -and  without  fraud  or  other  in- 
gredient, be -sufficient  to  stay  the  application^^he  j>o^9er^of  this 
court  to  enforce  a  specific  performance  of  a  private  contractto 
sell  land;  though  it  may  be  true,  as  the  Lord  Ch.  Baron  said,  in 
Griffith  v.  Spratley,  (1  Bro.  179,  note,)  that  mere  inadequacy  of 
price,  inde^ndent  of  other  circumstances,  is  not  sufficient  to  set 
aside  the  transaction.     In  the  present  case,  the  inadequacy  is  so 
great  as  to  give  the  character  of  hardship,  unreasonableness  and 
inequality  to  the  contract,  and  to  render  it  discreet  and  proper, 
under  the  established  principles  of  the  court,  to  refuse  to  decree' 
a  specific  performance,  and  to  leave  the  plaintiff  to  seek  his  com- 
pensation in  damages  at  law. 

Bill  dismissed. 


(C)  Of  th£  failure  of  the  cohsidebatioh^ 

Skelson  &  Co«  V.  Franklin,  Oct.  T.  I8l8,  6  Munf.  Va.  Rep. 

p.  210. 
Franklin  exhibited  his  bill  against  Snelson  &  Co.  in  ihe  court  in  the  sale 
of  chancery,  setting  forth  that,  on  the  15th  of  March,  1811,  Doc-  f^M^^^nd 
lor  Archer  leased  a  house  and  tenement  in  Petersburgh,  to  Snel-  unemeKtiA 
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th^^^'ior  ^^^  ^  ^°*  ^^^  ^^^  ^^^^  ^^  eight  years  and  fire  inonlbs,  to  com- 
SailiQ.»hn^  meoce  on  tha.iirst  of  May  in  that  year,  and  to  determine  on  the 
tfao  v^ndel^  ^^^^  of  October,  1819,  at  tie  annual  rem  of  §200,  and  for  Uie  last 
and  do  not  five  months,  at  the  rent  of  $83  33  1-3  cents;  with  a  covenant 
of  acovcn*  that  losses  by  fire,  lightning  and  tempest,  were  excepted;  and  that, 
•»i)t  thtrcin,  [^  c2Lse  of  destruction  by  accidents,  t  he  lease  should  t  erminate 
ofdestruc  and  hecooie  roid,  but  Snelson  &.  Co.  should  pay  the  rent  up  to 
hous/b^'*  the  time  of  such  destruction;— that,  on  the  l^th  of  July,  I8l5, 
fire,  the  a  contract  -was  made  between  the  complainant  and  defendants* 
lermiBate  whereby  the  former  was  to  take  a  lease  of  a  moiety  of  the  pre- 
and  become  miscs,  from  that  day  to  the  end  of  the  term,  to  pay  them  $1500 

void,  this  is..  i-.i  5  I  ti^i 

such  a  con  tor  the  Same,  by  instalments  ;  aHd,  moreover,  to  pay  half  the  rtnt 
vi'iatcs"ihe  ^^^  annum,  to  Doctor  Archer; — that  articles  were  drawn  on  the 
coniraci;  same  day,  which  state  that  Franklin  had  taken  the  lease;  (with- 
hmisehe^de  °^^  adding  that  possession  was  to  be  delivered  to  him  on  the 
stroyed  by  Monday  following,  as  was,  in  truth,  the  agreement;)  and  that,  in 
short  time,  point  of  fact,  possessioo  was  never  delivered:  that  he  gave  his 
reuilcThe  ^^^^^y  negotiable  at  bank,  for  the  three  instalments  of  the  $1$00; 
vandeeby  that  he  had  never  seen  Archer's  lease,  and  was  utterly  ignorant 
ihrvencfor  of  the  Covenant  tor  termination  of  the  lease,  in  case  of  destruc- 
fromroiTcct  jj^    {,    f^^^    ^^^ .   ^jj^t,  on  the  night  of  Sunday,  July  16th,  the 

mg  the  pur  J  J  '  o  i»  t         i 

chase  mon  whole  house  was  destroyed  by  the  great  fire  at  Petersburgh;  yet, 
*^'  notwithstanding  such  destruction,  whereby  the  lease  was  termi- 

nated, the  defendants  insisted  on  the  payment  of  the  said  three 
notes,  negotiable  at  bank.  The  bill,  therefore,  prayed,  that  they 
be  enjoined  from  depositing  the  said  notes  in  bank,  for  collec- 
tion; and  that  the  notes  be  delivered  up,  to  bt  cancelled.  The 
injunction  was  awarded  ;  and  Snelson  &  Co.  answered,  that  they 
sold  to  the  plaintiff  their  unexpired  term  in  a  moiety  of  the  tene- 
ment ;  that  it  was  the  intention  of  the  bargain,  that,  as  to  that 
moiety,  he  should  stand,  in  all  respects,  in  the  same  situation 
they  stood  in  ;  and  that  he  was  to  pay  them  the  purchase  money, 
at  all  events.  They  admitted  that  they  did  not  show  him  their 
lease  from  Archer,  nor  mention  to  him  the  covenant  therein,  for 
the  termination  thereof,  in  case  of  destruction  by  fire,  &c.  They 
denied  the  alleged  agreement,  that  possession  should  be  deliver* 
ed  on  Monday,  July  17th;  insisting  that  he  took  the  lease  on 
and  from  July  15th. 

After  hearing  the  testimony  by  depositions  on  both  sides,  the 
Chancellor  perpetuated  the  injunction,  and  decreed  that  the  de* 
fendants  should  deliver  up  to  Franklin  his  negotiable  notes,  to 
be  cancelled;  whereupon,  the  defendants  appealed,  but  after  ar- 
gument, the  Court  of  Appeals  affirmed  the  Chancellor's  decree. 
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V.  OF  DEFECT'S  INTHE  QUALITY  OF  THE  ESTATE.    ' 

1. 

Sherwood  v.  Salmon,  Nov.  T.  1813,  5  Day's  Conn.  Rep.  439. 
Overruling,  S.  C.  2  ib.  12».  S.  P.  The  State  v.  Gail- 
LAED,  ET  AL.  2  Bfty's  Rep.  11. 

This  was  a  petition  in  chancery,  brought  by  Salmon  against  ^i,a„^ry 
Sherwood,  complaining  of  fraud  in  the  sale  of  certain  lands  in^jl^f™"* 
Virginia.     It  was  stated  in  the  petition,  that  Sherwood  applied  the  Tender 
to  the  petitioner,  and  proposed  to  sell  him  a  tract  of  land,  'yi'^gf/i^°and^ 
io  the  state  of  Virginia,  and,  to  induce  him  to  make  the  purchase,  frauduleni 
affirmed  and  declared,  that  the  land  was  good,  arable,  and  of  anuonaaT^ 
excellent  quality,  at  the  same  time  producing  a  map  or  chart  of'P*^^»"S.**" 
the  land,  representing  the  same  as  intersected  by  large  and  beau-dueesa*Doth 
tiful  rirers  and  streams  of  water.     The    petitioner,  placing  the*j^^^^^' 
utmost  confidence  in  the   declarations  of  the  respondent,  pur- when  tiie 
chased  the  land  and  paid  him  the  stipulated  price  therefor,  andnotin^3i\|f 
took  a  conveyance  thereof.     The  petition  also  averred,  that  the"^>on^o  ?» 
Jand   conveyed  to  the   petitioner  consisted,  almost   entirely,  of  feet  by  or 
rocks  and  inaccessible  mountains,  and  was  of  little  or  no  value.  ^JJJ|J,^^*^ 

The   respondent,  in   his  answer,  denied  the  truth  of  the  facts  whereade 
stated  in  the  petition.     The  Superior  Court   found  the  facts  to^y^UawI^* 
be  true,  and  decreed,  that  the  contract  for  the  sale  of  the  landsj^""^^^ 
should  be  rescinded,  and  that,*upon  the  re-conveyance  of  the 
land,  the  respondent  should  return  the  purchase  money.     To  re- 
verse this  decree,  the  present  writ  of  error  was  brought;  but  th^ 
decree  of  the  court  below  was  affirmed. 

2. 

M'Fer&ak  v.  Taylor   and   Massie,  Feb.  T.  1806,  3  Cranch« 

U,  S.  Rep.  270,  281.  He  who 

Per  Cur.     Marshall,  C.  J.     The  other  point  in  the  case  is  at- Jy^o„P~jJ' 
tended  with  more  difficulty.     It  is,  that  the  representation  made  ■<^"P^*on .«( 
by  Taylor,  at  the  time  of  the  sale,  was  untrue  in  a  material  point,  self,  » 
He  represented  the  tract  of  1,000  acres  which  had  been  located,  **^^jj*^  *{J^ 
and  out  of  which  the  plaintiff  would   have  a  right  to  take  the  make  good 
lands  he  purchased,  to  lieori  Kingston's  fork  of  Licking,  when,{i**B.^ai3l*& 
in  truth,  it  lay  on  Slate,  another  branch  of  the  same  river,  where  !^  *»« '*"*''!« 
the  lands  prove  to  be   less  valuable  than  on   Kingston.     That  ai  point,  al 
this  misrepresentation  is   material,  cannot    be  denied;  but  it  isJ^rSSo^Si 
contended  by  the  defendant,  that  it  originated  in  mistake,  not  inoceaejoned 

vwv  na  a  tt  ft  ^a  ^^^& 

fraud;  and  as  the  country  was  at  that  time  unknown  to  both  theiJmustitai 
contracting  parties,  and  the  material  object  was  to  give  the  Pur- JJ"**"*^ 
chaser  a  right  to  takee      land  he  had  purchased  out  of  the  tract  T»riano«, 
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already  located  for  the  seller,  aa  accidental  error  in  the  descrip- 
tion of  the  place  ^here  the  tract  in  contemplation  of  the  parties 
lay,  an  error  which  could  have  had,  at  the  time,  no  influence  on 
tl^  contract,  ought  not  now. to  affect  the  person  who  has  inno- 
cently committed  it.  From  the  situation  of  the  parties  and  of 
the  country,  and  from  the  form  of  the  entry,  it  is  reasonable  to 
presume,  that  this  apology  is  true  in  point  of  fact;  but  the  court 
does  not  conceive  that  the  fact  will  amount  to  a  legal  justifica- 
tion of  the  person  who  has  made  the  misrepresentation.  He 
who  sells  property  on  a  description  given  by  himself,  is  bound  to 
make  good  that  description;  and  if  it  be  untrue  in  a  material 
point,  although  the  variance  be  occasioned  by  mistake,  he  must 
still  remain  liable  for  that  variance.  In  this  case,  the  defendant 
has  sold  land  on  Hingston,  and  offers  land  on  Slate.  He  has 
sold  that  which  he  cannot  convey,  and  as  he  cannot  execute  his 
contract,  he  must  answer'  in  damages. 


VI.  OF  DEFECTS  IN  THE  QUANTITY  OF  THE  ESTATE. 

1. 

Hoffman  y.  Jobnson,  1826,  1  Bland's  Md.  Chan.  Rep.  109.  S. 
P.  QuESNEL  V.  WooDLiEF,  2  Hcu.  &  Munf.  Va.  Rep. 
173,  174.  See  also  the  cases  collected  in  the  Am.  Edit, 
of  Sugden'sLaw  of  Vendors,  218.  P&inole  v.  Samuel^ 
1  Litt.  44. 

Blandj  Chanl    Where  lands  are  sold  by  metes  and  bounds^  or 
laDd?io]d  ^^  ^  l>oJy>  ^y  ^  designated  name,  number,  or  lot,  without  refer- 
inabodjr,    euce  to  quantity,  in  such  cases,  according  to  the  English  author- 
fiatednaniei^ics  and  our  own,  no  allowance  is  made  for  any  deficiency,  un- 
^f^y^^     less  on  the  ground  of  fraud,  or  misrepresentation.     And  where 
«aD^Do    lands  are  sold  by  measurement,  or  by  the  acre,  no  mere  question 
tb*^pin?hai  ^^  ^^  ^^^  deficiency  can  arise.     But  where,  as  in  this  instance, 
«rfordefi    the  Specified  tract  is  stated  to  contain  so  many  acres,  more  of 
^twsy.       j^^^^  difficulties  often  arise  as  to  the  claiiti  of  an  allowance  for 
deficiency.     The  precise  meaning  of  the  words  "more  or  less,*' 
has  been  fixed  by  no  decisions;  but  the  better  opinion  seems  to 
be,  that  they  should  be  restricted  to  a  reasonable  allowance  for 
email  errors  in  surveys,  and  for  variations  in  instruments.     Some- 
things too,  will  depend  on  the  proportion  the  deficiency  bears  to 
the  whole  tract.     It  seems  to  be  difficult  to  fix  a  positive  rule.* 

^A  801  all  defioitncy  ia  the  qaantity  of  land  sold  is  not  cauio  for  roiemdinf  tho 
•contract,  bat  oqaity  will  make  a  rateable  deducUoa  for  the  porchaie  Booey;  Rej- 
nolde  T.  Vance,  4  Bibb.  tl5. 
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2. 

Bbowv  v.  Parish,  Spring  T.  1834, 2  Dana's  Ky«  Rep.  9. 

Rolbtrtson^  C.  /•  deliyering  the  opinion  of  the  court  in  this  JJu^,**!^^!*® 
case,  (being  a  bill  filed  to  obtain  a  decree  for  the  rescision  of  a  ih«  price 
contract  and  conveyance  for  the  sale  of  a  tract  of  land,  on  the  ^^iSJ^n 
ground  of  advantage  obtained  by  one  of  the  parties,)  decided,  *'^*^**. 
that  where  a  party,  for  a  sum  certain,  sells  a  piece  of  land,  by  suppoi^d. 
its  known  name  and  boundaries,  refusing  to  stipulate   for,  or  to 
state  the  quantity*     The  vendee,  before  the  execution   of  the 
deed,  ascertains  the  true  quantity,  but  practices  no  fraud  nor 
any  concealment  about  it.    JThough  the   piece  contains  more 
than  twice  as  much   in   fact  as  the  vendor  supposed,  he  must 
abide  the  cifnsequence  of  his  inadvertency,  having  no  remedy, 
or  cause  of  complaint. 


VIL  OF  THE  TITIE  WHICH  A  PURCHASER  MAY  RE- 
QUIRE.* 

1. 

Setmour  v.  Delancv,  et  al.  1824,  1  Hopkins'  Ch.  Rep.  43&. 
S.  P.  YouKGS  V.  LiLLARD,  1  Marsh.  Rep.  482;  EEtLT 
T.  BsAproBB,  3  Bibb'^s  Rep.  317;  Garnett,  &c.  v.  Ma- 
con, ET  AL.  6  Cairs   Rep.  308;  Butler  v.  Hear,  1 
Dess.  Rep.  382;   M'Comb   v.   Wri&ht,  4  Johns.  Ch. 
Rep.  659. 
.  The  bill  in  this  cause  was  for  a  specific  peVformance  of  con-  Eqwty  '^'K 
tract  for  the  exchange  of  land.     The  matter  was  referred  to  a  a  purchaser 
master  to  inquire,  whether  the  appellant  had,  and  could  give  a  ^"JJfJf  J 
good  title  to  the  lands  agreed  by  him  to  be  conveyed  in  the  ex-tle,wber« 
change;  and  he  reported  that  the  complainant  had,  and  could  ^^m^un* 
make  a  good  title  to  the  premises  in  question.     The  defendaiits  °^.fff|^*lf 
excepted  to  the  nraster^s  report.  redtoaju 

Sandfordf  Chancellor.     Ten  exceptions  to   tfiB   report,  afe  ta-  ^T* 
ken  by  the  defendants.     These  exceptions  object  to  opinions  of 
the  master,  upon  partrcular  qirestions  which  arose  before   him, 
and  also  to  his  conclusion,  that  the  complainant's  title  is  valid. 

The  inquiry  referred  to  the  master,  was,  whether  the  com- 
pTainanfs  title  is  good  or  not ;:  and  it  will  be  sufficient  here,  to 
consider  that  question.  (Here  his  honor  examines  the  title,  af- 
ter which  be  proceeds.) 

*  A  trUKnit  inaimbruiM  is  n«  grouiid  for  resemding  ihm  oonir&ct  of  salsf  but  H^ 
Fsndor  will  be  liabls  in  damages;  Fiolej  v.  Lyocb,  2  Bibb.  566. 
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Equity  does  not  compel  a  conveyance  of  a  doubtful  title;  and 
the  defendants  contend,  that  if  this  title  is  doubtful,  tbe  suit 
should  be  dismissed.  This  titir?  is  so  uncertain,  as  to  require 
further  elucidation;  but  it  would  be  premature  and  unfit,  now 
to  pronounce  this  title  either  bad,  or  so  doubtful,  fhp.t  the  con- 
tract cannot  be  executed.  The  master  considers  this  title  good; 
and  I  consider  it  not  yet  sufficiently  ascertained.  The  uncer- 
tainty arises  chiefly,  from  vague  and  obscure  testimony;  and  tbis 
uncertainty  may  be  removed  by  farther  testimony  and  another 
investigation  of  facts.  The  examination  of  this  title  must,  there- 
fore, be  pursued.  When  a  trial  sTiall  have  taken  place,  and  a 
verdict  shall  have  been  given,  upon  all  the  testimony  'which  the 
parties  may  be  able  to  produce,  the  court  must  determine  this 
question  of  title,  which  in  my  opinion,  cannot  now  be  decided, 
with  just  satisfaction,  in  favor  of  the  other  party.  An  issue  is 
directed  accordingly, 

2. 

Ten  Broeck   v.  Livijigston,  1815,  1  Johns.  N.  Y.  Ch.  Rep. 

p.  357. 
Bui  where  This  was  a  bill  for  a  specific  performance  of  an  agreement, 
contract  for  Under  seal,  by  which  they  agreed  to  exchange  the  farms  speci- 
aRce^fUmJ  ^^^  '^  ^^®  agreement,  and  to  execute  to  each  other  "  good  and 
Darcclofa  valid  Conveyances  in  the  law  of  the  same."  The  defendant  in 
Bu^crioa  ^*^  answer,  admitted  the  agreement  as  stated  in  the  bill,  but  ob- 
quii  rent  of  jected  to  the  goodness  of  the  plaintiff's  title,  on  the  ground  that 
vear  which  Robert  Livingston,  who  owned  tbe  plaintiff's  farm  in  1694,  con- 
been"de  veyed  to  the  ancestor  of  the  plaintiff,  a  tract  of  land,  including 
nanded  for  the  plaintiff's  farm,  in  fee,  the  grantee  "  yielding  and  paying  to 
yeaw,  such  ^^®  grantor^  his  heirs  and  assigns,  the  yearly  rent  of  ten  shil- 
anincum  lings,"  forever.  It  was  contended,  on  the  part  of  the  defendant, 
heldto'be  that  as  the  plaintiff  could  not  convey  a  clear  and  perfect  title  to 
Uon  uTa  de  *^'  ^^*  farm,  the  defendant  was  not  bound  to  accept  the  deed,  or 
cre^of  spe   to  perform  the  contract  on  his  part. 

manM.  °'  Kent^  Chancellor.  The  other  objection,  founded  on  the  quit 
rent,  cannot  be  admitted  to  be  set  up  in  this  case.  The  cove* 
nant  that  each  party  was  to  make  a  good  and  valid  convey- 
ance inUhe  law,  will  be  satisfied,  if  the  party  can  make  a  good 
title,  subject  to  that  portion  of  the  nominal  quit  rent  of  ten 
shillings,  which  might  fall  upon  the  premises  of  the  plaintiff.-^ 
It  appears  that  this  reservation  of  rent  was  well  known  to  the 
defendant  when  he  made  the  contract;  it  was  a  matter,  also,  of 
public  notoriety,  that  all  the  lands  in  the  manor  were  subject  to 
such  a  quit  rent.     It  was  never,  then,  within  the  contemplation 
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of  these  parties,  that  this  rent  was  to  form  an  obstacle  to  title. 
The  qnit  rents  due  to  the  government,  under  all  colonial  grants, 
might  as  well  be  set  up  as  an  objection  to  the  performance  of 
any  covenant  to  convey.  This  rent  was  declared  to  be  in  lieu  of 
all  other  rents,  and  was  evidently,  as  the  counsel  observed, 
nothing  more  than  the  recognition  of  the  manorial  seigniory, 
and  which,  at  that  early  day,  was  deemed  a  matter  of  some  im« 
port'ance.  On  a*due  apportionment  of  that  rent,  if  it  was  now 
to  be  collected,  the  burthen,  or  part,  falling  on  the  farm  of  the 
plaintiff,  would  be  but  fifty-four  cents  a  year.  As  I  do  not  con- 
sider thisrent  as  forming  any  obstacle  to  the  mutual  good  title 
intended  by  the  contract  of  the*  parties,  it  becomes  unnecessary 
to  agitate  the  question,  whether  the  rent  itself  has  not  become 
extinguished  by  the  lapse  of  time,  owing  to  Che  presumption 
arising  from  the  want  of  evidence  of  its  having  been  demanded, 
or  paid,  for  the  last  sixty,  if  not  one  hundred  years,  I  shall  ac- 
cordingly, decree  a  specific  performance  of  the  agreement  of  the 
parties,  mutually  to  convey* 

3. 

In  the  matter  of  the  petition  of  Jane  Huntea,  1831,  1 

Edward's  N.  Y,  Ch*  Rep- 1. 
John  Hunter,  in  his  lifetime,  granted  to  Daniel  Pierson  a  lease  T^*  Y<«^ 
for  seven  years  from  the  first  day  of  May,  1828,  of  a  houde^nd  liberty  lo 
lot  of  ground  in  the  city  of  New-York.     The  lease  contained  ^J^^** 
the  following  covenant  on  the  part  of  the  lessor,  John  Httnter,inAooven 
his  heirs,  executors  and  administrators :  *^  And  the  said  party  of  ^^^^fl^d 
the  second  part,  Daniel  Pearson,  his  executors,  administrators  con*^™®^ 
and  assigns,  at  anytime  within  three  years  after  the  first  day  of  the  right  to 
May,  in  the  said  year,  one  thousand  eight  hundred  and  twenty- *^Jj^^^ 
eight  shall  have  liberty  to  purchase  the  said  lot,  buildings,  tene- claim  of 

ments  and   appurtenances  thereon   or  thereunto  belonging,  by  ^uoUieriii 
paying  the  said  party  of  the  first  part,  his  heirs,  executors,  ad- <^«n*^«n«« 
ministrators  or  assigns  therefor,  the  sum  of  six  thousand  dol- 
lars." 

This  was  a  petition  filed  by  the  widow  of  John  Hunter,  as  ad*- 
ministratrix,  and  guardian  of  the  infant  children  of  said  Hunter^ 
stating  her  willingness  to  release  her  right  of  dower,  and  pray^ 
ing  that  if  a  specific  performance  of  the  covenant  should  be  de« 
creed  by  the  court,  (Pearson  having  given  notice  to  her  of^his 
intention  to  insist  upon  his  right  to  purchase  the  premises  de* 
scribed  in  the  covenant,)  that  it  would  be  at  the  cost  and  char- 
ges of  the  person,  who  ought  of  right  to  bear  the  same.  The 
matter  was  referred  to  a  master,  and  upon  the  coming  in  and  con** 
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firmatioo  af  bis  report,  an  order  was  entered,  directing  a  conrej-' 
tmce  to  Daniel  Pearaon«  But  it  did  not  state  whetber  Jane  Hon- 
ler's  Jower  should  eome  out  oMhe  purchase  Mta  of  ^6/)00,  nor 
whether  Peason  was  to  take  a  conveyance  of  the  premises  sub- 
ject tx>  her  right  of  dower.  A  re-hearing  having  been  granted^ 
it  was  contended,  that  if  the  lessee  was  entitled  to  aconve]ranee 
for  the  consideration  of  $6,000  he  must  take  it  subject  to  the 
widow^s  right  of  dower. 

ATOmnj  Vice  Chancellor^     It   is  also   contended,  that  if  tbe 
lessee  is  entitled  to  become  the  purchaser,  at  the  sum  of  $6,000, 
the  sale  must  be  subject  to  the  dower  right  of  the  widow  of  the 
lessor.     This,  however,  is  not  st^.     The  iair  construction  af  the 
covenant,  that  the  lessee   should  be  at  liberty  to  purebas^  by 
paying  $6,000,  must  meaih  the.  whole  title.     The  case  of  Keteb- 
,  um  T.  Evertson,  13  Johns.  Repu  358,.  is  difierent.     In  that  case 
the  covenant  was  to  give  a  deedw     So,^  al&o,  in  the  case  of  Tbe 
Corporation  of  Schenectady  v.   Eps,  12  Johns.  Rep.  436.     The 
matter  now  before  the  court,  is  more  like  the  case  of  Jones  v* 
Gardner,  10  Johns.  Rep.  267,  where  the  covenant  was,  to  give 
a  sufficient  deed   to    vest   a  title   in   the  defendant.     The  court 
beld  the  wife  must  join  in  the   deed;  and  that  a  covenant  to 
convey  the  title,  meant  the  legal  estate  in  fee,  free  and  clear  of 
all  valid  claims,  liens,  and  incumbrances.     But  a  doubt,  at  first, 
arose  in  my  mind  r*— Suppose  the  lessor  was  living,  and  a  bill  was 
filed  against  him  for  a  deed,  how  could^  ihe  court  compel  a  con- 
veyance, free  from  the  dower  of  the  wife,  in  case  she  refused  to 
join  her  husband  in  the  deedl     In  such  a  state  of  things,  there 
would  be  a  difficulty.     According  to  some  old  cases,  if  the  hus^ 
band  agreed  to  coni^y  even   his  wife^s  estate,  the  court  would 
compel  him   to  perform  in  specie,   because  it^  was  presumed  be 
bed  ^is  wife^s  consent.     There  are  instances  of  the  husband^s 
being  committed  to  prison  until  the  wife  should  convey;  but,  on 
making  it  appear,  that  he  could  not  prevail  on  her  to  join  in  tbe 
deed,  the  court,  from  necessity,  discharged  him;  Sugden  on  Yen* 
dors;  151.     Lord,  Eldon,  however,  in  Emory  v.  Wand,  8  Vcs. 
505,  expressed  a  strong  disinclination  to  follow  that  doctrine. — 
He  shows  it  would  be  ^^  compelling  the  husband  to  compel  his 
wife''* to. execute  a  deed,  or  to  levy  a  fine  ;  which  are  voluntary 
acts.     And  the  same  doctrine  has  undergone  a  thorough  exam- 
ination, by  Sir  Thomas  Plumer,  V.  C,  in  the  case  of  Howell  v. 
^     Qeorge,  1  Madd.  Rep.  1.     la  that  case,,  a  specific  performance 
was  refused.     The  consequence  of  such  a  refusal  is,  however, 
to  leave  the  husband  exposed  to  an  action  at  law,  for  damages 
upon  his.  covenant.     And   so  here,  the  lessee  has  a  right  of  ac- 
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tion  against  the  infant  heirs,  upon  the  covenant  of  their  father. 
Is  it,  then,  proper  to  expose  them  to  this  consequence^  I  think 
not ;  more  especially  *as  the  difiScnlty  can  here  be  obviated. — 
For  the  widow  has  placed  herself  within  the  power  of  the  court 
by  her  petition,  and  can  now  be  compelled  to  join  in  the  convey- 
ance; and  one  third  of  the  money  can  be  set  apart  for  her  bene- 
fit. It  is  belter,  the  lessee  should  take  the  property.  But  I 
think  the  lessee,  in  taking  the  property,  must  bear  all  the  costs 
of  the  proceeding,  so  that  the  infants  may  have  the  purchase 
money  without  diminution. 


VIII.    OP  THE  TIME  ALl^OWED  TO  COMPLETE  THE 

CONTRACT. 


Benedict  v.   Lthch,  1815,  1  Jehns«  Chan.  Rep.  S70.     S.  P. 
Garvett,  &c.  v.  Macox,  ^  Call's  Rep.  305. 

This  was  a  bill  for  the  specific  performance  of  an  agreement  ^J.^*'*^* 
for  the  sale  of  land*  tim«  ma^ 

The  plaintiff,  in  March,  1810,  agreed Jto  purchase  a  farm  of  the  "^^^ 
defendant,  and  to  pay  $250  in  one  year;  one  third  of  the  residue  •enco  of  ih« 
of  the  purchase  money  in  one  year  thereafter,  and  the  other  two  and  on  d« 
thirds  in  two  successive  years^  and  on  the  payments  being  made,^*"*^  "^Jj* 
the  defendant  was  to  gire  a  deed;  and  if  the  plaintiff  failed   tnoutaoyjun 
the  payments,  or  either  of  them,  the  agreement  was  to  be  void.  *J|y"™ui 
The  plaintiff  entered  into  possession  under  the  agreement,  and  e8cence,or 
made  improvements,  but  made  no  payments,  and  the  defendant,  ^^iTer  by 
in  October,  1813,  above  two  years  after  the  first  default,  sup-  **»«  ®'*'«; 
posing  the  agreement  void  or  abandoned,  sold  the  farm  to  a  court  will 
third  person.      The  plaintiff,  in  1814,    tendered  all  the   pur-  ^rty'-JdV 
chase  money,  though  the  whole  of  it  was  not  due,  but  the  de  fault, 
fendant  refused  to  accept  the  money,  alleging  that  the  contract 
was  void^ 

Kenty  Chan.  I  have  cansidered  this  case  with  great  attention, 
andj  cannot  discover  any  just  principle  arising  out  of  the  facts, 
that  will  warrant  a  decree  for  a  specific  performance.  There 
is  an  express  stipulation  in  this  contract,  that,  if  the  plaintiff  / 
failed  in  either  of  his  payments,  the  agreement  was  to  be  void. 
The  first  question  that  naturally  presents  itself  is,  whether  the 
time  was  not  here  made  part  of  the  essence  of  the  contract,  and 
whether  the  contract  did  not  become  void  on  the  failure  of  the 
plaintiff  to  make  the  first  payment  in  1811.  (Here  his  honor 
reviews  the  ^ases  as  to  the  question,  whether  time  may  be  made 
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the  essence  of  a  contract  of  this  natureO  It  may,  then,  be  laid 
down  as  an  acknowledged  rule  in  courts  of  equity,  (and  so  the 
rule  is  considered  In  the  elementary  treatises  on  this  subject, 
Newland  on  Contracts,  242,  Sogj.  Law  of  Vend.  3d  Lond.  edit. 
268,)  that,  where  the  party,  who  applies  for  a  specific  perform- 
ance, has  to  execute  his  part  of  the  contract  by  the  time  appoint- 
ed for  that  purpose,  without  being  able  to  assign  any  sufficient 
justification  or  excuse  for  his  delay,  and  when  there  is  nothing 
in  the  acts  or  conduct  of  the  other  party  that  amounts  to  an  ac- 
quiescence in  that  delay,  the  court  will  not  compel  a  specific  per- 
formance. This  rule  appears  to  me  to  be  founded  in  the  sound- 
est principles  of  policy  and  justice.  Its  tendency  is  to  uphold 
good  faith  and  punctuality  in  dealijig.  It  was  formerly  supposed 
that  the  time  fixed  on  for  the  completion  of  the  contract  was 
quite  immaterial;  and  there  are  some  cases  which  have  given 
countenance  to  this  idea.  (After  a  review  of  the  cases,  his  hon- 
or proceeds:) — From  the  review  which  I  have  talcen  of  the  cases, 
the  general  principle  appears  to  be  perfectly  established,  that 
time  is  a  circumstance  of  decisive  importance  in  these  contracts, 
but  it  may  be  waived  by  the  conduct  of  the  party;  that  it  is  in- 
cumbent on  the  plaintiff*,  calling  for  a  specific  performance,  to 
show  that  he  has  used  due  diligence,  or,  if  not,  that  his  negli- 
gence arose  from  some  just  cause,  or  has  been  acquiesced  in; 
that  it  is  not  necessary  for  the  party  resisting  the  performance, 
to  show  any  particular  injury  or  inconvenience;  it  is  sufficient,  if 
he  has  not  acquiesced  in  the  negligence  of  the  plaintiff,  but  con- 
sidered'it  as  releasing  him. 
Bill  dismissed  with  costs. 

2. 

Waters  v.  Thivis,  March  T.  1812,  9  Johns.  N.  Y.  Rep.  450. 

S^LTof*  ^^^  respondent,  (Travis,)  in  1802,  filed  a  bill  in  the  eourt  of 
time  i«  not,  chancery,  against  Waters,  for  the  specific  performance  of  an 
an  objTO^^  agreement,  dated  the  19th  of  October,  1787,  binding  the  defend- 
a^ci^cr  a*  *^*  *^  &^^  *o  *he  complainant  a  good  and  sufficient  deed,  in  the 
specific  per  law,  for  a  specified  part  of  a  lot  of  land.  The  bill  stated  that  the 
an^agrecT^  complainant,  ever'ttince  the  execution  of  the  agreement,  con  tin- 
ment.  And  ued  to  reside  on  the  lands,  and  had  in  his  actual  possession  234 

wbcrc  an 

agreement  ^cres,  On  which  he  had  made  great  improvements,  and  also  the 
S-'uid  was  "f"sal  of  the  defendant  to  give  him  a  deed  of  the  premises.  The 
suffered  to  purport  of  the  complainant's  bill  was  generally  admitted  by  the 
SxTcuted"  s^^^^er,  and  the  chancellor  decreed  a  specific  performance,  from 
for  14  years  which  decree  Waters  appealed.  It  was  insisted  for  the  appel- 
hvvJngiMn  lant,  that  the  wilful  dfalay  for  14  years,  on  the  part  of  the  re- 
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spondent,  was  a   decisive  objection  to  granting  him  relief  in  ^^^^1,^^ 

equity.  theeircum 

Per  Cwr^     Spencer^  J.     The  next  point,  was  the  delay  on  the  OM^t^d* 
part  of  the  respondent  from  1787  to  1802.     It  was  insisted,  that  crw  ±»^ 
after  such  a  lapse  of  time,  he  had  forfeited  all  right  to  a  specific  mance  of 
execution.     Generally  speaking,  the  otligation  of  an  agreement  theconirmci 
binds  the  parties,  from  the  moment  it  is  entered  into;  and  place 
and  time  are  circumstances  affecting  only  the  performance  of  the 
engagement,  and  do' not  import,  in  a  court  of  equity,  conditions 
by  which  the  parties  are  to  be  considered  as  contracting  on  the 
ground  of  a  strict  compliance,  but  are  mere  circumstances  ad*- 
mitting  of  compensation;  1  Pow.  on  Cent.  268.     It  would  be  a 
great  and  unnecessary  labor,  to  examine  all  the  cases  on  the  sub- 
ject of  a  strict  compliance  as  to  time,  and  to  state  the  distinction 
between  those  cases  where  the  lapse  of  time  is  an  objection  to  a 
specific  execution,  and  those  in  which  it  is  not.     In  the  present 
case,  the  agreement  being  in  writing,  the  possession  of  the  re* 
spondent,  and  the  improvements  he  has«made  on  the  land,  are 
not  necessary  to  be  regarded  as  a  part  execution  of  the' contract, 
to  take  it  out  of  the  operation  of  the  statute  of  frauds  and  per* 
juries*     The  graund  I  take^  in  considering  the  lapse  of  time  from 
1787  to  1802,  as  no  objection,  in  this  case,  to  a  specific  perfor- 
mance, is  peculiar  to  the  facts  in  the  case,  either  proved  or  ad- 
mitted. 

The  decree  of  the  chancellor  was  affirmed  unanimously. 


IX.  BY  WHICH  PARTY  THE  DEED  OF  CONVEYANCE 

IS  TO  BE  PREPARED. 

SwBETZEK  V.  Hummel,  Ex'a  ov  Foot,  May  T.  1817, 3  Serg.  & 
Rawl.  Penn.  Rep.  228,  230.     S.  P.  Fairfax  t.  Lewis, 
2  Rand.  Rep.  20,  35,  50. 
Per  Cur.     Tilghman^  C.  J.     The  question  then  is,  what  is  to  When  ibt 
be  done,  when  the  seller  of  a  tra^t  of  land  covenants,  that,  upon  uid^en 
payment  of  the  purchase  money,  he  will  convey  a  good  title  to  witi,Ujatup 
the  purchaser'?     Who,  in  this  case  is  to  prepare  the -deed  of  con-  ^STfm 
veyancc?     It  would  seem,  that  the  seller,  having  agreed  to  con-  ey^^l 
vey,  should  prepare  the  deed  of  conveyance;  for  this  is  the  sub-  conTeya 
stance  of  the  agreement.     It  is  most  convenient,  likewise,  and SepurehM 
more  agreeable  to  the  natural  order  of  things,  that  this  should  be  •^^  (wiiiioui 
done  by  the  seller;  because  the  title  deeds  are  in  his  possession,  tion  of  such 
and  without  them  a  conveyance  cannot  be  drawn.     Sugden's  SuS^pur* 
Law  of  Vendors  and  Purchasers,  162,  163,  was  cited  by  the  de-  chaawtBall 
fendant^s  cotinse)^  to  show,  that  in  England,  the  conveyance  is  moTpn 
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CndJr"h«  ^^^^  prepared  and  tendered  by  the  purchaser.  But  Sugden 
de^dofcon  foundg  his  opinion  on  the  modern  practice  of  conveyajices  in 
"**^'  England,  and  confesses  that  formerly  the  conveyance  waa  pre- 

pared by  the  seller.  The  change  which  has  taken  place  in  the 
practice,  he  attributes  to  the  difficulties  which  surround  titles  of 
land,  since  the  introduction  of  the  mode  of  conveying  founded 
on  the  statute  of  uses;  but,  even  now,  it  is  incumbent  on  the  sel- 
ler to  furnish  an  abstract  of  all  the  title  papers,  to  be  submitted 
to  the  purchaser's  counsel.  Sugden  confesses,  also,  that,  hy 
some  recent  dicta  of  eminent  judges,  it  is  incumbent  on  the  sel* 
ler  to  prepare  and  tender  a  conveyance.  It  is  evident,  however, 
that  what  may  be  a  very  convenient  practice  in  England,  may 
be  very  inconvenient  here.  We  have  not  yet  introduced,  and  it 
is  unnecessary  that  we  should  introduce,  the  intricacies  snd  ex- 
penses of  English  conveyancing,  which  have  been  much  increase 
ed  by  the  universal  practice  of  marriage  settlements.  In  the 
present  situation  of  the  country,  there  is  no  diftcultyin  prepar* 
ing  a  deed  of  conveyance,  and  therefore,  no  pretence  for  dispen- 
sing with  what  appears  to  be  the  plain  meaning  of  the  parties ; 
that  is  to  say,  that  when  the  seller  covenants,  that  he  will  con- 
vey the  title  to  the  purchaser,  (without  any  mention  of  such  con- 
veyance as  the  purchaser  shall  devise,  &c.)  he  shall  himself  pre« 
pare  and  tender  the  deed  of  conveyance. 


X.   OF  THE  OBLIGATION  OF  A  PURCHASER  TO  SEE 
TO  THE  APPLICATION  OF  THE  PURCHASE  MONEY .• 

LiyiNG  V.  Peyton  A!fi>  others,  May  T.  1806,   2  Dess.  S.  Ca. 
Rep.  375.     S.  P.   Oarnet,  ex'r  of  Brooke  v.  Macon, 
ET  AL.  b  CalPs  Rep.  308. 
^ff"uSd'       The  bill  stated,  that  Ann  Peyton,  the  virife  of  the  defendant, 

*  Tiio  gonoral  doctrine  appe&n  to  bo  u  foUowi :  Tbat  if  un  eft«to  bo  deTiaod  b^ 
will  or  directed  or  aathorised  by  deed,  to  bo  lold,  lor  the  paynont  of  debts,  which 
are  enumerated  or  itatod  in  the  schedule,  there,  unleM  the  traiteea  are  authori* 
■ed  to  recetre  the  money,  and  giro  rroeipte,  the  parcbaeer  k  boand  to  eee't*  Um 
purchato  money  being  applied  to  the  payment  of  thoae  debts.  But  be  is  not 
bound  to  see  to  the  application  where  the  trust  is  to  pay  debts  generaUy;  LiniAg  ▼. 
Peyton,  2  \^wu  Hop.  378,  note  ;  Gamett,  &o.  t.  Macon,  et  al.  6  Call's  Rep.  SOS. 
Iftho  trust  be  of  such  a  nature,  that  the  purchaser  may  reasonably  be  expected  to 
■ea  to  tbe^applicatton  of  the  purchasa  money,  as  if  it  be  for  the  payaont  ef  lega- 
cies«  or  of  debts  which  are  scheduled  or  specified,  be  is  hound  to  sea  that  the  money 
is  applied  accordingly}  Culpepper  v.  Aston,  2  Ch.  Ca.  S21 ;  Spalding  t.  Sbalmor* 
1  Vein.  301;  Dutch  v.  Kent,  I  ib.  260;  Abbott  v.  Gibbs,  1  Eg.  Cas.  Abr.  258; 
Smith  ▼.  Guyon,  1  Bro.  C.  C.  186,  So,  the  purchaser  must  see  the  application  of 
noney,  where  thoro  has  been  a  decree;  Lloyd  t.  Baldviot  1  Vet.  173. 
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wai  entitled  under  the  will  erf  her  first  liusband,  J.  Stobd,  ta  an  *|^*^ . 
estate  in  fee^  ia  a  tract  of  land,  called  Archfield,  in  St.  Paul's  certain  ate* 
parish,  containing  694  acres.    And   she  agreed  to   and  joined  ^'^utboris 
with  her  present  husband,  in  selling  and  conveying  the  same  to  in^asaie 
one  R.,  on  condition^  that  the  purchase  money  arising  from  the  mcntof  the 
sale  should  be  applied  to  purchase  a  tract  of  land  of  equal  value,  JJJj'np^'J, 
to  bo   conveyed  in  tTust,  to  such  uses  as  are  therein  set  forth,  thosanie 
That,  in   pursuance  of  such  agreement,   Peyton^   her  husband,  SSSd*©*^' 
purchased  of  one  Freer,  a  tract  of  land,  called  Block  Islandyinse«{?iJ» 
St.  PauPs  Parish,   which  the   said  Freer,  in  consideration  of  ofth^Tpur 
JCl, 900,  conveyed   to  Joseph   Peace,   his   heirs  and  assigns,  in  ^*^®™^" 
triist,  for  the  sole  use   of  Ann  Peyton,  during  her  lifetime,  and  poKsoftfa* 
upon  her  death,  to  the  use  of  her  husband  during^  his  life,  and* ^™*^ 
upon  their  death,  to  the  use  of  their  heirs,  with  oth^r  uses,  and 
for  other  purposes  therein  stated.     And  there  was  a  proviso  in 
said  deed,  that  the  said  Peyton,  and  Ann,  his  wife>  might  change 
said  trustee;  and  might  sell  and  convey  the  said  tract  of  land, 
called  Block  Island,  to  any  person  they  pleased;  *' Provided  the 
proceeds  of  such  sale  should  be  immediately  laid  out  and  vested 
in  the  purchase  of  some  other  estate,  or  property  of  equal  value, 
either  in   lands,  or  negroes,   or  public   funds,  or  bank  shares, 
which  should  be  conveyed  and  secured  upon  the  same  trusts,  and 
to  the  same  uses  and  purposes,  as  the  lands  and  premises  above 
described,  were  subject  to." 

That  the  said  Peyton,  and  Ann  his  wife,  in  pursuance  of  said 
powers,  had  proceeded  to  change  the  trustee,  and  had  appointed 
by  deed  duly  executed,  J.  S.  Fowke,  to  be  the  trustee  in  the 
room  of  Peace,  who  had  consented  thereto,  and  the  said  Fowke 
had  accepted  said  trusteeship. 

That  the  said  Peyton  and  Ann  his  wife,  had  also,  thought  it 
advisable  to  9ell  the  said  tract  of  land  called  Block  Island,  and 
that  the  proceeds  should  be  laid  out  in  the  manner  and  to  the 
uses  prescribed  in  the  said  deed;  and  they  together  with  the 
new  trustee,  Fowke,  had  conveyed  the  same  to  the  complainant,, 
for  the  sum  of  $16,000.  The  bill  submits  to  the  judgment  of 
the  court,whether  it  is  the  duty  of  the  complainant,  as  purchaser 
of  the  Block  Island  land,  to  see  to  the  appropriation  of  the 
consideration  money  to  the  purposes  of  the  trust  estate,  it  hav* 
Hig  been  suggested,  that  it  was  the  duty  of  the  purchaser  to  see 
to  such  appropriation  and  investment,  otherwise  he  might  not 
be  safe  in  his  said  purphase,  and  prays  that  the  court  will  make 
such  orders,  and  give  such  directions  in  the  premises,  as  will  se- 
cure the  complainant. 
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The  Acts  were  admitted  by  the  answer,  as  stated  in  the  bill, 
but  it  was  denied  that  the  complainant  was  bound  to  see  to  the 
application  of  the  purchase  money. 

R^Ukdge,  Chantellor.     This  we  believe  to   be  a  new  case,  no 
precedent  having  been  adduced  to  show  that  it  ever  has  been  de* 
termined   in  this  country  anterior   to  the  revolution,  which  is 
more  than  probable  it  neyer  was,  as  the  proceedings  of  the  court 
under  the  royal  government  were  extremely  relaxed;  and  since 
the  establishment  of  this  court  in  1784,  we  are  pretty  certain  the 
qnestion   has  has  never  been   formally   discussed.     Whatever 
maybe  the  law  in  Great  Britian,  on  this  subject,  from  which  our 
jurisprudence  has  been   principally  derived,  there  are  a  variety 
of  local  circumstances  which  render  it  not  only  highly  improper, 
but  almost  impracticable,  that  it  should  be  adopted  in  this  coun- 
try.    The  case  before  us  proves  the  position,  for  scarcely  would 
a  purchaser  be  found  of  trust  estates,  who  would  be  inclined  to 
be  saddled  with  the  inconvenience  and  embarrassment  of  seeing 
that  the  purchase  money  was  applied   to  the  purposes  of  the 
trust.     It  has  never,  heretofore,  been  determined  that  he  should, 
and  we  will  not  establish  a  precedent,  for  it  might  tend  exceed- 
ingly to  embarrass,  if  not  shake  to  the  foundation,  the  titles  of 
.   very  many  persons  who  have  heretofore  purchased  at  the  sales 
of  the  trust  estates,  without  the  remotest  idea  of  responsibility, 
as  to  the  application  of  the  purchase  money.     We  do  not  say, 
that  where  property  has  be6n  conveyed  in  trust  for  the  payment 
of  debts,  or  other  specific  purposes,  that  it  is  not  the  duty  as  well 
as  the  interest  of  purchasers  at  such  sales,  to  attend  to  the  right 
appropriation  of  the  money;  but  in   cases  like  the  present,  and 
others  that   may  be  assimulated  to  it,  purchasers   are   not,  and 
ought  not  to  be  considered  in  the  same  light  as  trustees,  and  in- 
trude themselves  on  the  parties,  to  see  that  the  purchase  money 
is  applied  as  the  trust  deed  directs,  because  the  cestui  que  trust 
joining  in  the  conveyance  with  the   trustee,  it  is  his  particular 
duty  as  well  as  his  interest  to  see  the  trust  money  properly  ap- 
plied, and  if  he  finds  the  trustee  disposed  to  misapply  it,  he  can 
immediately  apply  to  this  court   for   redress.     The  court  are, 
therefore,  of  opinion,  and  decree,  that  in  this  case  the  complain- 
iint  is  not  oblig^ed  to  attend   to  th€  disposition  of  the  purchase 
money  of  the  estate,  in  bill  mentioned,  conceiving  that  the  cestui 
que  trusty  v9\io  are  parties  to  the  conveyance,  are  fully  compe- 
tent,  and  the  only  persons  who  ought  to  interest  themselves  in 
the  business. 


-J ;■  : ;.-—., S-  -      J. JUI.  l* ^ ■  "Jii ■([      wi,        ^'^^^^^^f^^^^^fm^^^^Kmmmmarm^^ 
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XL  OF  THE  VENDORS  LIEN  ON  THE  ESTATE  SOLD, 
FOR  THE  PURCHASE  MONEY,  IF  NOT  PAID. 

1.  . 

Lupin  v.  Maeie^  Dec.  T.  1830,  6Wend.  N.  Y.  Rep.  77,  82.   S* 
P.  Batlet  V.  G&EENLEAF  AND  OTHERS,  7  Wheat.  Rep. 
46.  TiERMAN  T.  Beam,  et  al.  2  Hammond's  Rep*  465, 
S.  C.  Ohio  Cond.  Rep.  406;  Jackmam  v.  Hallock,  et 
AL.  1  Ham.  Rep.  147,  8;  Wynne  v.  Alston,  Dev#  Eq.  • 
Rep.  163. 
Per  CuTi    Marcy^J.     The  rule  of  law  In  relation  to  real  es*  The  vendor 
tate  is,  that  the  yendor  has  without  any  express  agreement  for  crty*wSr^ 
that  purpose,  a  lien   on  4  the   premises  conveyed,  even  after  ^^^  "^^  ^*^ 
possession  thereof  is  delivered  to  the  purchaser,  for  the  pur- ate  security 
chase  money,  provided  he  has  not  taken  a  distinct  and  indepcnd<^  chase^mMi 
ent  secuiity  therefur,  and  the  land  has  not  passed  by  a  bona  fide  e7,hasa 

,     .         ./.    1  *  V  »f        hen  font  on 

sale  to  a  third  person.  the  land. 

TiERMAN  V.  Beam^  et  AL.  Dcc.  T.  l826,  1  ^nd  2  Hammond^d 
Ohio   Rep.  465.     S.  P.  Hatcher's  ad'mrs  ^  Hatch-^ 
er's  ex'rs  1  Rand.  Va,  Rep.  53.     But  see  Hardin's  Rep. 
48. 
One  of  the  questions  in  in  this  case  was,  whether  the  vendor  And  aVen 
of  land,  had  a  lien  on  the  land  for  the  purchase  money,  having  f  bon?with 
tsrken  notes  or  sealed  bills,  with  personal  security  for  the  same,  personals 
'  Per  Cur.     Burnet^  /.     On  the  first  point,  the  authorities  clear*  no"ieai«>y 
ly  show,  that  a  vendor  has  a  lien  on  the  premises  sold,  for  th^}jjc|j^nd^'* 
purchase  money,  and  that  his  lien  is  not  affected  by  conveying  sold, 
the  premises,  and  taking  a  note  or  bond,  with  personal  security, 
for  the  money.     It  exists  in  -■  every  case  of  a   sale,  where  the 
tnoney  is  not  paid,  unless  it  be  otherwise  agreed  by  the  parties, 
either  expressly,  or  by  such  arrangements  as  clearly  show  their 
intention,  and  it  is  incumbent  on  the  party  contesting  the  lien,  to 
show  that  it  has  been   relinquished;  9   Ves.  209;  Tumner  v. 
Bayne,  1  Johns.  Chan.  Rep.  308;  2  Ves.  622;  3   £q.  Ca.  Ab. 
682,  n.;  1  Vera.  267}  3  Atk.  272 ;  6  Ves.  752;  3  Bibb.  183  ;  2 
Wash.  Rep.  142;  1  Brown  Ch.  Rep.  301. 

Batley  v.  Greenleaf,  and  others,  Feb.  T.  1822,  7  Wheat. 

"U.  S.  Rep.  46. 

Marshall^  C  J.  delivering  the  opinion   of  the  court  in  this  u^d^ti? 
Vol-  VIII.  38 
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byanalrea  case,  after  laying  down  the  law  as  contained  in  the  next  prece-^ 

Son?  fid  *  ding  case*  «ays,  "  It  is  equally  well  settled,  that  this  lien  is  de- 

pnrchaser  feated  by  an  alienation  to  a  purchaser  without  notice.'* 
wLthoai  no  •'  '^ 


iice* 


4. 


Bayley  v.  Greeitleaf,  and  others,  Feb.  T.  1822,  7  Wheat, 

U.  S.  Rep.  46- 
Nor  can  it  The  principal  question  in  this  case,  was,  whether  the  vendor 
be  asserted  of  real  property  could  assert  his  lien  for  the  purchase  money, 
dftorahoid  against  creditors  taking  a  bona  fide  conveyance  from  thejvendee; 
lnfm"fid"*  and  Chief  Justice  Marshall  after  a  full  review  of  the  cases,  de- 
conTcyance  livered  the  opinion  of  the  eourt  that  he  could  not, 

from  loo 
Tend.ee. 

5. 

Jackmar  v.  Hallock,  et  al.   Dec.  T.  1824,  1  and  2  Hamni, 

Ohio  Rep.  147.     See  Kenwt   v.  Collins,  4  Litt.  Rep* 

289  ;  Johnston  v.  Gwathmey,  4  Litt.  Rep.  317. 

Thcassl^       The  principal  question  in  this  case,  was,  whether  the  assignee 

^ivenfor      ^^  notes,  given  for  the  purchase  money  of  land,  can  enforce,  in 

purchase     equity,  the  original  lien  of  the  vendor  against  the  land  1 

-money  of         *  \rt      '         i 

hndjbasno      Per  Cur,     The  vendor's  lien  for  purchase  money,  is  founded 
"®°'  upon  an  implied  trust  between  the  vendor  and  purchaser.     The 

purchaser  is  held  in  equity  to  be  the  trustee  of  the  vendor,  re- 
ceiving the  contract  or  conveyance  to  hold  it  for  the  use  of  the 
vendor,,  until  the  purchase  money  is  paid»  The  trust  attaches 
to  the  land,  and  follows  it  into  the  hands  of  a  subsequent  pur^- 
chaser,  with  notice  upon  the  universally  received  doctrine,  that 
he  who  purchases  a  trust  property,  with  notice  of  the  trust,  is 
bound  by  it.  But  this  trust  does  not,  and  cannot  attach  to  notes 
given  for  the  purchase  money.  It  is  an  equity  between  the  ven- 
dor and  vendee,  which  the  notes  cannot  affect,  but  which  exist 
in  the  same  character,  whether  a  note  be  given  or  not.  This 
equity  arises  to  the  vendor  for  his  own  safety;  but  it  cannot  be 
transferred  to  another.  No  law  has  made  it  the  subject  of  con- 
veyance or  assignment.  It  canaot  follow  the  notes,  because  the 
assignee  takes  in  them  a  legal  interest,  and  the  assignment  does 
not  purport,  to  transfer,  and  could  not  transfer  an  equity  exist- 
ing independent  of  them.  The  notes  for  purchase  money,  are 
•videnccs  of  debt,  without  any  reference  to  the  consideration 
for  which  they  were  given;  the  vendor's  lien  is  a  substantive 
right,  distinct  and  separate  from  the  notes.  The  vendor  may 
unite  them  by  keeping  the  notes  in  his  own  hands;  but  he  can- 
not transfer  both  to  his  assignee  of  the  notes,  neither  at  law  nor 
in  equity. 


^BBSP 
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■ 

XII.  OF  THE  PERiSONS  WHO  ARE  OR  ARE  NOT  CA- 
PABLE OF  PURCHASING. 

(A)  Op  purchases  by  aliens. 

1. 

Ohr  V   Hodgson,  Feb.  T.  1819,  4  Wheat.  U.  S...Rep.  453.  460; 
.S.  P.  Storer  v.  Baston,  8 Mass.  Rep.  445;  Fairfax's 
Devisee  v.   Hunter's  Lessee,  7  Cranch's   Rep.  619; 
Jackson  v.  Lunn,  3  Johns.  Cas.  109.  113. 

fzT  Cjtr.     S/ory,  J.     An  alien  mgy  take  an  estate  by  the  act  ^Jjy  }jj^e 
of  the  parties,  as  by  purchase;  yet  he  can  never  take  by  the  act  anetiate  in 
of  law,  as  by  descent,  for  he  has  no  inheritable  blood.  parchase. 

2. 

Ferguson  v.  Franklin,  Feb.  T.  1819,  6  Munf.  Va.  Rep.  305. 

The  court  m  this  case,  refused  to.  set    aside  a  sale  and  con- trustee  con 
reyance  of  land  by  trustee,  on  the   ground  that  he   was  an  ^^^^^^ 
alien,  when  the  deed  of  trust  was   made  to  him,  and   when  he  ty« 
conveyed  the  land  to  the  purchaser. 


(B)    Or    PURCHASES  BT  FEMES  COVERT. 

L 

Jaques  V,  The  Trustees  of  the  Methodist  Episcopal 
Church,  Jan.  T.  1820,    17  Johns.  N.  Y.  Rep.  648.  578. 
585.    S.  P.    EwiNG,  £T  AL.  V.  Smith,  et  al.  3  Dess« 
,Rep.  447. 

Ver  Cur.     Spencer,  C.  J.     From  the   year  1740,  until  1793,  ©ri  mavwll 
(with  the  single  exception  of  the  opinion  of  Lord  Batburst,  in  hersepar 
Hulroe  V.  Tenant,  which  occurred  in  1778,  and  in  which  case  a  tv. 
rehearing  was   granted  by  Lord   Tburlow,  and  the  opinion  re* 
versed,)  there  is  an  unbroken  current  of  decisions,  that  a  ferne 
coverty  with  respect  to  her  separate  estate,  is  to  be  regarded  in  a 
court  oT  equity  as  a  Jcme  eole^  and  may  dispose  of  her  property 
without  the  consent  or  concurrence   of  her  trustee,  unless  she 
is  specifically  restrained  by  the  instrument  under  which  she  ac- 
quires her  separate  estate.     There  are  nearly  twenty  cases  deci- 
ded by  Lord  Hardwicke  and  Lord  Thurlow,  containing  the  prin- 
ciple I  have  stated,  and  which  I  shall  not  weary  the  patience  of 
the  court  by  citing. 
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Baxter  v.  Smith,  and  wife,  May  T,  l8l4,6BinD.  Penn.  Rep. 

427. 429. 

^y°pureha»c      TUghman^  C.  J.    A  married  woman  may  take  by  purchase,  un- 

uc^asher    less  her  husband  expressly  dissents. 

disseDU.  Ycates^  J.     The   authorities  cited  on  the  part  of  the  plaintiff 

in  error,  abundantly  prove,  that  a  deed  made  to  a  married  wo- 
man may  take  effect,  provided  her  husband  assents  thereto,  or 
^ven  in  case  he  does  not  dissent. 


In  general^ 


(C)  Of  purchases  by  trustees,  agents,  &p, 

J. 

Gallatian  V,  Cunningham,  Sept.  T.  1826.  8  Cowen's  N.  Y. 

Rep.  362.  372,-3.     S.  P.  Butler  v,  Haskell,  4  Dess. 

S.  Ca.  Rep.  651. 
trustees,""'  Woodworth^  J.  It  is  true  as  a  general  proposition,  subject  to 
B^w^ncrs"  ^^^^  exceptions,  that  trustees,  agents,  commissioners  and  asslgn- 
and  assign  ees  of  bankrupts,  solicitors  to  the  commission,  and  auctioneers, 
rupu,  Boii  ^^^  incapable  of  purchasing.  The  ground  on  yrhich  the  disabil* 
citora  to  the  fly  or  disqualification  rests,  is,  that  a  person  cannot  be  both  judge 

commission     '  ^  '*  *  tti*. 

and  auction  and  party.  No  man  can  serve  two  masters.  He  that  is  intrust- 
capSbirof  ®^  ^^^^  ^^®  interest  of  others,  cannot  be  allowed  to  make  the 
purchasing  business  an  object  of  interest  to  himself;  because  from  the  frail- 
oftheir  ty  of  human  nature,  one  who  has  the  power,  will  be  too  readily 
<i^^rf;P'  seized  with  the  inclination  to  use  the  opportunity  for  serving  his 
own  interest  at  the  expense  of  those  for  whom  he  is  intrusted. 

A  purchase  by  a  trustee,  whether  for  adults  or  infants  cannot 
be  supported,  although  the  estate  be  sold  at  auction,  or  before  a 
master,  under  a  decree  for  sale ;  .York  Buildings  r.  Mackenzie, 
6  Bro.  Par.  Ca.  42  ;  5  Vesey,  jun.  681 ;  1  Mad.  90 ;  Sggden'a 
Law  of  Vendors,  422,  427,  and  the  cases  there  cited.  A  very 
elaborate  and  learned  review  of  nearly  all  the  cases,  will  be 
found  in  Davon  t.  Fanning,  2  Johns.  Chan.  Rep.  252,  where  the 
general  principle  is  examined  and  illustrated  with  great  perspi* 
ciiity,  and  to  an  extent  which  would  seen^  to  have  exhausted 
the  subject. 

2. 

Phovost  v.  Gratz,  et  al.  Oct,  T.  I8l6,  1  Peters*  C.  C.  Rep* 
364,  367  ;  See  Lessee  of  Moody,  et  al.  y.  Vahdykk, 
ET  AL.  4  Binney's  Penn.  Rep.  45;  M^Gui&s  and  wife 
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V.  M^GowEN  AND  WIFE,  4  Dcss.  S.  Ca.  Rep.  486  ;  Gal- 
LATiAN  V.  CuNNiNGUAN,  Coweu's  Rep.  362. 

Washington^  J.     Nothing  can  be  more  just  than  the  principles  ^ui^*  PJJJj^ 
which  govern  a  court  of  equity,  in  relation  .to  purchases  made  by  a  tnistM 
by  the  trustee  of  the  trust  properly.     He  pledges  his  l^on^st' en- }*  J^y  ytw, 
deavors  to  promote  the  interest  of  the  cestui  que  trusty  by  dispos- but  yoida 
ing  of  the  property  on  the  best  terms  which  he  can  obtain;  and  election  of 
equity  will  not  permit  him  to  create  an  interest  in  himself,  i^^on- J^®  ^^^  ^^ 
sistent  with  this  pledge,  and  which  may  seduce  him  from  an  up-hc  iidiaat 
light  fulfilment  of  his  duty.     Whatever  profit  is  gained  by  the  af  J^i^n  a 
sale,  belongs  to  the  cestui  que  trust,  and  the  trustee  can  never  rea«onabi« 
purchase  or  hold   the  property  discharged  of  the  equity  of  the  wards  im 
cestui  que  trusty  to  call  upon  him,  in  a  reasonable  time,  to  account  p^|^^^  i^ 
for  this  profit,  or  to  have  a  re^sale.  But  if  after 

The  purchase,  however,  by  the  trustee,  is  not  absolutely  void,  ^ JJJ*^^^ 
but  voidable  at  the  election  of  the  cestui  que  trusty  if  h^  is   dis-  he  acfjuies 
satisfied  witjb  it,  and  in  a  reasonable  time  after  a  knowledge  of  gale  will  b« 
the  fact,  impeaches  its  validity.     But,  if  after  such  knowledge  y^}jfj^{,^ 
be  confirms  the  sale,  or  unequivocally  acquiesces  in  it,  it  will  equity, 
stand  ratified  by  those  general  principles,  which  prevail  as  well 
in  courts  of  law  as  of  equity. 

3. 

Wilson  v.  Troup,  Dec.  T.  1823,  2  Cowen's  N.  Y.  Rep.  238. 

Sutherland,  J.     A  trustee  ha$  undoubtedly  a  right  to  purchase  ^^^  upon* 
(pot  for  his  own  benefit)  but  as  the  agent,  and  for  the  benefit  oftocailitin 
the  eestuy  que  trust.    No  one  but  the  cestuy  que  trust  bag  a  right  ^"tlhecca 
to  call  in  question,  or  set  aside  a  purchase  made  by  the  trustee;  tuiqua 
Davoe  v.  Fanning,  2  Johns.  Chan.  Rep.  252, 

4. 

Faanslin,  et  al.  v.  Osgood,  et  al.  March  T.  1817,  14  Johns. 

Rep.  527.  560. 

Appeal  from  chancery.  . 

It  was  contended  in  this  case,  that  a  purchase  from  a  trustee  chase  from 
by  one  co-cestuy  que  trust,  without  the  consent  of  the  other  cet- Jn^i^McL^ 
tuy  qut  trusts,  was  void.  ^^^  <!«•. . 

Per  Cur.     Plalt^   J.     Whether  there   be   any  rule  of  law  or  out  the  con 
equity,  which  forbids  a  co-cestuy  que  trust  from  purchasing,  in  JJUor^^tul 
such  a  case;  for  his  own  exclusive  benefit,  is  a  question  which  quatrasu 
does  not  arise  upon  the  pleadings  in  this  cause.     But  as  we  per-gbnofthem 
mitted  an  argument,  sub  Tthodo,  on  that  point,  I  take  occasion  to^^^*^- 
observe,  that  I  have  not  been  able  to  perceive  any  foundation  in 
reason  or  authority  for  that  objection* 
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(D)    Of   purchases  BT  GUAaDIAHS  AD  LITEM. 

f 

1. 

Jackson  T.  WooLSET,  Oct.  T.  1814,  11  Johns.  Rep.  446  f  See 
Gallatian  y.  Cunningham,  8  Cowen's  Rep.  362. 
Purchase        '^^®  court  in  this  case  decided,  that  a  guardian  ad  litem  in  par- 
byragvarditition,  may  be  a  purchaser  at  a  sale,  made  by  the  commissioners, 
temin  parti  P^^suant  to  an  Order  of  the  court. 

XIII.  OF  NOTICE. 

(A)  Actual  NOTICE*,  AND  THB^  EFFECT  TUSEEOF. 

1. 

AagenI^right  t.  Campbell  and  wife,  Oct.  T.  1808,  3  Hen. 

Munf.  Va.  Rep.  144. 

Argenbright,  being  in  treaty  for  the  purchase  of  a  tract  of  land 

Wcn^ren    oB^ved  for   sale  by  John  Campbell,  was  informed  by  Andrew 

by  a  perMn  Campbell  that  he  had  a  claim  on  it.     Andrew  Campbell  also  in- 

intbaprop  serted  m  a  newspaper  an  advertisement,  cautioning  all  persons 

UMTpar'c&g  ^^^^       purchasing;   and  caused  to  be  recorded  a  bond  of  John 

0r.  Campbell,  binding  himself  not  to  revoke  a  will,  in  which  he  had 

devised  the  land  in  question  to  the  wife  of  Andrew  Campbell, 

which  bond  was  also  shown  to  Argenbright  before  he  concluded 

the  purchase;     These  circumstances  were  held  sufficient  to  con* 

stitute  Argenbright  a  purchaser  with  notice,  notwithstanding, 

having  seen  the  will^  he  had  discovered  a  mis-recital  of  it  in  the 

iiond,  and  was  advised  that  he  might  safely  purchase. 

Roane^  J.  As  to  the  appellant,  Argenbright,  he  is  a  deliberate 
purchaser,  at  his  own  risk,  after  full  notice  of  the  claim  in  ques*- 
lion. 

Flemings  J.  It  appears  to  me,  that  the  appellant,  Argenbright, 
had  sufficient  notice  of  the  claims  of  the  appellees,  before  his 
purchase;  he,  therefore,  made  it  at  his  peril,  and  must  abide  the 
consequences. 

The  decree  of  the  chancellor,  ordering  a  conveyance  from  Ar- 
genbright to  the  appellees,  was  affirmed. 

2. 

ltt%od9%d         ^^^^^  ▼•  Dwles,  March  T.  1810, 1.  Munf.  Va.  Rep.  38. 
bafortUit        The  court,  in  this  case,  held,  that  notice  of  a  lien  or  incum- 

^Actoal  notiea  requiroi  no  defiaition ;  for  in  that  ease,  knowledge  of  the  faet  b 
broQght  directly  home  to  the  ptrty.    Story'e  Equitj,  387. 
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Brince  on  propertj,  binds  the  purchaser,  if  received  by  him  at  JJff^^„ 
any  time  before  the  execution  of  the  conTeyance.  veyance. 


(B)    CON^T&UCTIYE  NOTICE.* 

1. 

Lessee  of  Billington,  v.  Welsh,  June  T«  1812,  5Binn.  Penn. 

Rep.  129,  131. 
Tilghman,  C.  J.     The  plaintiff  was  a  purchaser  at  the  sheriff's  ti^exfstt 
sale,  by  virtue  of  an  execution  levied  on  a  tract  of  land  belong-  °u*^'J^*'*- 
ing  to  Daniel  Turner.     The  defendant  claims  under   Turner  by  olcnipre 
a  parol  agreement,  accompanied  with  possession.     Although  our.actual'iw 
act  of  assembly  requires  all  contracts,  concerning  land,  to  be  re-  tice. 
duced  to  writing,  yet,  under  the  decisions  which  have  been  made, 
there  can  be  no  doubt,  but  that  where  the  contract  has  been  ex- 
ecuted and  carried  into  effect  by  payment  of  a  valuable  consid- 
eration and  delivery  of  possession,  the  contract  is  binding  be- 
tween the  parties.     But  where  a  third  person  is  to  be  affected, 
the  case  is  more  difficult.     In  order  to  bind  him,  something  must 
be  shown,  which   makes  it  unequitable  to  break  the  parol  con- 
tract.    The  defendant  undertakes  to  show  that  the  plaintiff  pur- 
chased with  notice  of  the  contract;  and  if  so,  it  would  be  cer* 
tainly  against  equity,  that  he  should  recover  in  this  suit.     But 
it  behoves  a  person  who  stands  on  a  defence  of  this  kind,  to 
make  out  a  clear  case.     No  actual  notice. has  been  proved,  but 
it  is  contended  that  the  possession  of  the  defendant  was  notice  in 
law.     These  legal  notices,  bein^  sometimes  contrary  to  the  fact, 
are  confined  to  cases  in  which  violent  presumption  of  actual  no- 
tice arises.     The  undisturbed  possession  of  land,  has  generally 
been  considered  as  legal  notice,  because  the  fact  of  possession 
being  notorious,  it  is  sufficient  \o  put  the  purchaser  on  his  guard,, 
and  to  induce  him  to  inquire  into  the  title  of  the  possessor.     But 
to  entitle  the  bare  possession  to  such  weight,  it  ought  to  be  a 
clear  uneq^uivocal  possession.,  « 

2. 

Walker  v.  Butz;  Sept.  T.  1795,  1  Yeate's  Penn.  Rep.  574.  S. 
P.  Story's  Equity,  393,  5;  Owings  v.  Meyer's  3  Bibb. 

Rep.  279.  Li.pcnd«,» 

The  courty  in  this  case,  ruled,  that  lis  pendens  was  a  sufficient  ""^IS^JIL 

tConstrue^ivo  notice  is,  io  Ob  nature,  no  more  than  evidence  of  noUce,  the  pre- 
•amptione  of  which  are  so  violent^  that  the  court  will  not  allow  even  of  itf  being 
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notice  to  a  purchaser.  Vide  2  Cha.  C.  116;  2  Atk.  174.  After 
constructive  or  actual  notice  of  a  lis  pendens^  all  further  proceed- 
ings towards  completing  the  purchaseor  paying  the  money^  are 
fraudulent  and  void,  even  though  part  of  the  consideration  has 
been  already  paid;  Heatley  v.  Finster,  2  Johns.  Chan.  Rep.  158; 
Murray  v.  Lilburn,  id.  442. 

3- 

# 

CuHBENs  V.  Hart,  Fall  T.  1805,  Hard.  Ky  Rep.  37. 
Soaroibal      Tjj^j  court,  in  this  case,  decided,  that  a  verbal  communication 

communica  '  '  '  . 

tionbjra      by  a  Stranger  to  a  purchaser,  before  he  receives  a  conveyance, 
stranfer.     ^j^^^  ^^  g^  h^iYk  a  claim  to  the  land,  is  sufficient  notice  to  charge 
the  purchaser  with  A«  B.'s  equity. 

4. 

AsTOE  V.  Wells,  et  al*  Feb.  T*  1819,  4  Wheat.  U,  S.  Rep. 

466.     S.  P.  Jacksoit  v.  Sharp,  9  Johns.  Rep.  169.  Sto-* 

ry's  Equity,  395. 
AiTi^ntia       Johnson^  J.  delivering  the  opinion  of  the  court  in  this  case, 
noiica  to     held,  that  notice  of  a  prior  incumbrance,  to  an  agent,  is  notice 
pal.  to  the  principal. 

5, 

Gallatian  v.  Cunningham,  Sept.  T.  1826,8  Cow.  N.  Y.  Rep« 
374,  382.  S.  P.  DowNMAN  v.  Rust,  &c.  6  Rand.  Va. 
Rep.  591. 
A  defend  Woodifforth^  J.  If  the  purchaser  rests  his  claim  on  the  fact  of 
am  who  being  aA  innocent  bona  fide  purchaser,  he  must  deny  notice,  even 
•  purehascftl^ough  it  be  not  charged,  positively,  and  not  evasively.  He 
iriUioni  no  must  deny  fully,  and  in  the  most  precise  terms,  every  circum- 
presslyde  stance  from  vehich  notice  could  be  inferred.  (Pre.  in  Ch.  226  ; 
hr«anfwer?  ^  P-  Wms.  491 ;  1  Johns-  Chan.  Rep.  302j  3  id.  346.) 

thoufh  it  is 

not  cnai  gtd  " 

in  the  biU. 

XIV.  PLEADING  A  PURCHASE. 

Snelorove,  et  al.  v.  Snelgrove,  and  others^  June  T.  1812, 

4  Dess.  Eq.  Rep.  of  S.  Ca.  274. 
How  a  pur      William  Snelgrove,  one  of  the  defendants  in  this  cause,  beinff 

^shaae 

^bw^dbe     controTtrtcd.    An  illastration  of  this  doctrine  of  couBtructiTe  notice  i»,  where  the 

^         •       party  has  poncMlon  or  knowledge  of  a  deed,  under  which  be  daims  hie  tiUe«  aad 

it  recites  another  deed,  which  shows  a  tiUe  in  some  other  peraon,  then  the  court 

wUI  presume  him  to  have  notice  of  the  contents  of  the  latter,  and  will  not  peruil 

him  to  introduce  eyidonce  to  disprore  it,    9tory*s  Equity,  387,  8. 
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the  principal  devisee  under  the  will  of  his  father,  having  taken 
possession  of  the  estate,  sold  a  part  thereof  to  the  other  defend- 
ants, Ergcr  and  Coon,  who  had  been  in  possession  of  the  parts 
purchased  by  them  for  some  time,  and  had  cultivated  portions 
thereof.  After  some  time,  it  was  discovered  by  some  of  the 
children,  who  had  been  cut  off  under  the  testator's  will,  that, 
though  the  will  had  been  executed  in  the  presence  of  three  sub- 
scribing witnesses,  one  of  them  was  William  Snelgrove,  the 
principal  devisee  under  the  will,  and  learning  that  he  was  not  a 
competent  witness  to  establish  the  will,  they  determined  toxon- 
test  his  rights  to  the  land,  and  filed  this  bill  to  establish  their 
rights;  and  obtained  a  decree  in  their  favour.  The  defendants, 
Erger  and  Coon,  stated,  in  their  answers,  that  they  were  fair 
purchasers  of  part  of  the  land  in  question,  for  valuable  conside- 
ration, without  notice  of  the  complainants'  claims. 

DesaussurCy  Chan.  With  respect  to  the  title  of  the  purchasers 
of  those  portions  of  the  real  estate,  which  some  of  the  defendants 
bought  of  Mr.  William  Snelgrove,  I  am  inclined  to  think  that 
the  plea  of  being  purchasers  for  valuable  consideraition,  without 
notice,  does  not  exactly  come  up  to  their  case.  If  I  had  more 
doubts  than  I  have  on  the  other  grounds,  there  is  one  which 
seems  to  be  conclusive.  The  defendant  has  not,  as  I  have  been 
informed,  pleaded  as  usual  and  as  is  required,  that  he  was  an  in- 
nocent purchaser  for  valuable  consideration,  without  notice.— 
He  has  answered  merely,  and  that  very  loosely^  I  would  not  be 
too  rigorous  in  thein  fancy  of  our  Circuit  Courts,  in  applying  the 
strict  rules,  either  of  practice,  or  of  pleadings  in  such  a  case. — 
But  the  substance  must  be  regarded.  Allowing  then,  contrary 
to  the  authorities,  that  the  answer  should  stand  for  a  plea  in 
such  a  case  as  this,  the  requisites  of  a  plea  must  be  complied 
with.     Sugdcn,  507,  Sel.  C.  C.  51 ;  1  Ans.  14. 

From  the  decided  cases,  these  seem  to  be  indispefisable  to 
support  the  plea.  In  the  first  place,  it  must  be  sworn  to;  Sug" 
den,  507,  8;  Pre.  Cha.  480,  Marshall  v.  Frank.  If  the  defendant 
answers  to  any  thing  which  he  should  plead,  (in  this  case)  he 
overrules  his  plea,  though  he  may  answer  anything  in  siLbsidium 
of  his  plea;  1  Ans.  14,  Blacket  y.  Langslands;  Sel.  C.  C.  51; 
Gilb.  58.  The  plea  must  state  the  deeds  of  purchase,  setting 
forth  the  dates,  parties  and  contents  briefly,  and  the  time  of 
their  execution,  for  that  is  the  peremptory  matter  in  bar;  3  Atk. 
302,  Aston  and  Aston,  2  Vez.  107,  396;  9  Vez.  jr.  24,  Walwyn 
V.  Lee. 

Such  a  plea  must  aver  that  the  person  who  conveyed  or  mort-> 
gaged  to  the  defendant,  was  seized   in  fee,  or  pretended  to  be 
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seized;  and  was  in  possession,  if  Ibe  conveyance  purported  an 
immediate  transfer  of  the  possession  at  the  time  when  he  execu- 
ted the  purchase  or  mortgage;  2  Atk.  397,  lb.  630;  Story  v.  Lord 
Windsor,  3  P.  Wms,  279,  281  ;  Head  v.  Egerton,  1  Vern.  246; 
Trerannian  v.  Mosse,  3  Ves.  jr,  226,9,  ib*.32;  Ambler,  421. — 
The  plea  must  aver  a  conveyance  and  not  articles  merely;  for  if 
there  are  articles  only,  and  the  defendant  should  be  injured,  he 
may  sue  at  law  upon  the  covenants  in  the  article;  3  P.  Wms. 
281;  1  Atk.  571.  The  plea  must  distinctly  aver  that  the  con- 
sideraiion  money  mentioned  in  the  de^d  was  bona  Jide  and  truly 
paid,  independently  of  the  recital  of  the  purchase  deed,  for  if  the 
money  be  not  paid,  the  plea  will  be  overruled,  as  the  purchaser 
is  entitled  to  relief  against  payment  of  it.  A  consideration  se- 
cured to-be  paid,  is  not  sufficient;  2  Atk.  241;  3  ib.  304,  814. 

It  is  doubted  if  the  particular  consideration  need  be  stated  in 
the  plea.  The  cases  have  been  contrary  j-  2  Freem.  43;  2  C.  C- 
156;  1  C.  C.  34^  Hard.  510.  But  if  it  be  stated,  there  can  be  no 
objection  to  it,  as  if  it  be  bona  Jide  and  valuable,  it  need  not  be 
adequate  to  support  the  purchase  and  the  plea  ;  Ambler,  764,. 
7B7;  Finch,  102, 

The  plea  must  also  deny  notice  of  the  plaintiff's  title  or  claiHft 
previous  to  the  execution  of  the  deeds,  and  payment  of  the  con- 
sideration money. 

And  the  notice  so  denied,  must  be  of  the  existence  of  the  plain- 
tiff's title,  and  not  merely  of  the  person  who  could  claim  under 
such  title;  1  Vern  177;  2  Atk.  631;  3  ib.  304;  2  Eq,  C.  685;  1 
Atk.  522,^which  overruled,  2  Vern.  159;  Brampton  v.  Banker,  3 
P.  Wms.  243. 

The  notice  must  be  positively  and  not  evasively  denied,  and 
must  be  denied,  whether  charged  in  the  bill  or  not;  2  Eq.  C.  Abr. 
682;  3  P.  Wms.  244;  6th  resolution  in  2  P.  Wms.  491. 

If  particular  instances  of  notice,  or  circumstances  of  fraud  are 
charged,  they  must  be  denied  as  specially  as  charged  ;  3  Atk. 
815;.2  Ves.  jr.  187;  4  Bro.  C.  C.  322;  2  Ves.  450.  The  special- 
and  particular  denial  of  notice  or  fraud,  must  be  by  way  of  an- 
swer, that  the  plaintiff  may  be  at  liberty  to  except  to  it  for  insuf- 
ficiency; 1  Vern.  185;  2  C.  C.  161.  But  notice  and  fraud  must 
also  be  denied  in  the  plea;  otherwise  the  fact  of  notice  or  of 
fraud  will  not  be  in  issue;  3  P.  Wms.  91,  5;  Dutchess  Kingston, 
Mitfi  216,  n.  5  Ves.  jr.  426.  If  a  purchaser's  plea  of  valuable 
consideration  be  sent  down  for  trial,  and  falsified  by  verdict  at 
law,  and  a  decree  is  thereupon  made  against  the  purchaser,  and 
he  carries  an  appeal  to  the  House  of  Lords^  it  will  be  dismissed 
of  course;  Colle's  Pari,  cases,  361.     The  title  of  a  purchaser  for 
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valuable  consideration  without  notice,  is  not  a  sword  to  attack 
the  possession  of  others;  Amb.  292;  3  Ves.  jr.  225.  It  is  a  shield 
to  defend  the  possession  of  a  purchaser.  Whether  it  will  pro- 
tect his  posses >ion  from  a  legal  as  well  as  an  equitable  title,  may 
be  said  to  be  doubtful.  The  cases  have  been  contradictory  on 
this  point* 

In  Rogers  and  Searl,  2  Freeman,  84,  Lord  Nottingham  had 
been  of  opinion,  that  the  plea  was  not  good  against  a  legal  es- 
tate. And  in  Williams  v.  Lambe,Lord  Thurlow  says  expressly, 
that  he  thought  where  a  party  (complainant,)  is  pursuing  a  legal 
title,  the  plea  did  not  apply,  it  being  a  bar  only  to  an  equitable,  - 
and  not  to  a  legal  claim;  3  Bro.  C.  C.  264.  On  the  other  hand, 
in  Burlace  v.  Cook,  Lord  Nottingham  was  of  opini'on,  that  the 
plea  was  good  to  protect  a  purchaser  against  a  complaint,  seek*- 
ing  to  set  up  a  legal  estate;  2  Free,  24.  And  in  Parker  v. 
Blythmore,  the  master  of  the  rolls  threw  out  the  same  opinion, 
though  he  did  consider  it  necessary  to  decide  it,  as  he  thought 
the  plea  maintainable  on  other  grounds;  2f  Eq.  C.'Abr.  79;  Pla* 
1.  And  in  Jerp.nd  y.  Saundets,  Lord  Rosslyn  decreed,  that  the 
plea  would  stand  against  a  legal,  as  well  as  an  equitable  title; 
2  Ves.  jr.  454.  It  is  evident  that  this  doctrine  remains  unset*- 
tled,  for  it  does  not  appear  that  the  cases  have  been  collected, 
tsifted,  and  a  final  conclusion  drawn  from  such  comparison.  It 
is  obvious  from  an  inspection  of  the  cases  generally,  that  in 
most  of  them,  where  the  plea  has  been  supported,  it  has  been 
against  an  equitable  and  not  a  legal  estate. 

Mr.  Sugden,  in  his  judicious  collection  of  the  doctrine  and 
authorities  upon  this  subject,  says,  ^'  that  to  argue  from  princi* 
pie,  it  seems  clear,  that  the  plea  is  a  protection  against  a  legal 
as  well  as  an  equitable  claim;  and  as  the  authorities  in  favor  of 
that  doctrine,  certainly  preponderate,  we  may,  perhaps,  venture 
to  assert  that  it  will  protect  against  both."  I  am  not  satisfied 
that  this  is  a  correct  conclusion.  The  inclination  of  my  mind 
is  the  other  way.  It  should  be  remembered  that  the  plea  pro- 
tects, by  the  court  refusing  to  aid  the  complainant  in  setting  up 
a  title*  Now,  when  the  title  attempted  to  be  set  up,  is  an  equi- 
table one,  it  seems  very  reasonable,  that  the  court  should  for- 
bear to  give  its  assistance  in  setting  up  such  equitable  title 
against  another  title,  set  up  by  a  fair  purchaser.  But  when  the 
complainant  comes  with  a  Icfgal  title,  I  do  not  perceive  how  he 
can  be  refused  the  aid  of  the  court.  It  seems  no  longer  to  be 
optional.  As  there  is,  however,  so  much  contradiction  and 
doubt,  I  could  wish  this  point  would  be  carried  up  to  the  court 
of  appeals,  in  any  case  where  it  fairly  arose,  and  was  the  very 
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point  decided.  To  apply  all  that  has  been  said  to  the  point  un- 
der consideration y  it  is  obTious,  that  if  through  indulgence, 
'which  I  am  willing  to  do,  we  should  admit  the  answer  of  the 
purchasers  to  stand  for  a  plea  ;  that  the  answer  does  not  comply 
with  the  various  regulations,  which  we  have  seen  from  the  au- 
thoritieS)  must  be  pursued.  The  answers  have  not  set  forth 
the  dates,  parties  and  contents  of  the  deeds  c{  purchase,  nor  es- 
pecially the  time  of  their  execution,  which  is  essential.  The 
answers  have  not  set  forth  that  the  person  from  whom  the  de- 
fendants purchased,  was  seized  in  fee,  and  was  in  possession, 
nor  even  from  vyLom  he  purchased.  The  defendants  have  not 
set  forth  what  kind  of  deeds  they  had,  whether  absolute  convey- 
ances or  only  articles  or  agreements  to  convey,  in  which  last 
case,  the  plea  wouM  not  protect.  The  answer  has  not  stated, 
that  the  consideration  money  was  bona  fidty  and  truly,  actually 
paid,  which  is  essential  to  support  the  plea.  The  answer  has 
not  denied  so  explicitly  as  it  should  do,  (though  it  has  done  so 
generally,)  notice  of  the  plaintitf 's  claim,  or  of  the  cxlsteuce  of 
his  title.  And  finally,  the  title  of  the  complainants,  attempted 
to  be  resisted  by  the  defendant's  answer,  (meant  and  considered 
to  stand  in  the  place  of  the  plea,)  is  a  le^l  and  not  an  equitable 
one.  On  all  these  grounds,  I  am  of  opinion,  that  the  purchas- 
ers from  Wm.  Snelgrove,  cannot  be  protected  as  purchasers  for 
valuable  consideration,  without  notice,  and  bringing  themselves 
within  the  rules  necessary  to  give  effect  to  that  defence. 
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I.  GENERAL  VERDICTS. 
(A)  When  good.* 

*  In  an  action  of  slander,  the  defbndant  filed  eeveral  pleaa,  alleging  the  trath  in 
Qstification,  to  all  of  which  the  plaintiff  put  in  a  ^neral  replication,  that  the  de^ 
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1. 

Watts  v.  Oreenlet^  June  T.  1829,  2  Dev.   N,   C.  Rep.  87. 

S.  P.  Vines  y.  Brownrtgo,  2  ib.  637;  1  ib.  48;  Kerb 

V.  Hawthorn,  4  Yeates'  Rep.  295. 
FtT  Oar.     Toomery  J.     This  is  an   action   on   the   case,  for  J^yiJ^JJ 
slanderous  words.     The  defendant   pleaded  "  not  guilly,*^  and  iheiT  ycr 
'^^statute  of  limitations,''     To  the  first  plea,  no  replication  was  tothei«Ni«a 
entered;  but  according  to  our  practice,  a  general  replication  isJ^"^^  Jj 


tween  the  | 


( 


always  understood,  when  there  is  no  special  replication;  and  it  parties, and 
is  considered  that  issue  was  joined  thereon.  ^         neSi^aa^* 

The  second  plea,  of  which  the  foregoing  memorandum,  ^"J^/J^"?** 
was  made  on  the  docket,  is,  ^^  that  the  action  was  not  brought  piaaduigi. 
within  six  months  after  the  words  were  spoken." 

To  this  latter  plea,  ther«  was  a  special  replication,  ^^  that  the  i 

plaintiff  was,  at  the  time  the  words  were  spoken,  an  infant^  un- 
<ler  the  age  of  twenty-one  years,  and  so  continued  till  the  brings 
ing  of  the  suit,"  and  issue  was  taken  thereon.     By  this  replica-  ^ 

lion,  the  fact  set  forth  in  the  defendant's  plea,  is  not  denied ;  it 
is  thereby  virtually  admitted,  that  the  cause  of  action  did  not 
accrue  within  six  months  before  the  bringing  of  the  suit;  but  the 
plaintiff  confesses,  and  avoids  it  by  replying  infancy.     To  try  ^ 

these  issues  a  jury  was  impannelled,'who  found  ^^  the  defendant 
guilty  of  speaking  the  words  charged  in  the  plaintiff's  declara- 
tion, and  that  they  were  spoken  before  the  issuing  of  the  plain- 

fendatit,  de  injuria  «ua,  &c.   spokef  the  words,  and  the  Terdict,  which  was  for^lhe  \ 

piaiatiff,  followed  the  issse,  without  affirming  or  denying  the  truth  of  the  allega- 
tions in  the  several  pleas;  hrld,   Ihtut  the  verdict  was  correct  in  point  of  form ; 
Harding  v.  Brooks,  5  Pick.  Rep.  244.    If  the  verdict  in  an  action  on  the  case,  for 
malicious  prosecution,  instead  of  finding  tho  defendant  guilty,  &c.  be  merely  fi>r 
the  plaintiF,  &e.,  it  is  sufficient;  Find  Icy  v.  Buchanan;  1  Black  f.  Rep.  12;  Heddy 
Y.  Fallen,  ib.  51.    Where  a  jury,  in  an  action  on  book,  before  a  justice  of  the  peace, 
returned  a  verdict,  that  tho  defendant  did  not  assume  and  promise,  which  was  ac^ 
eepted  by  the  court,  and  a  judgment  rendered  thereon,  it  washeld.  that  the  inform- 
ality of  the  verdict  was  not  aground  for  an  audita  querela;  Mason  v.  Lawrence, 
^  Vu  Rap.  560.    In  an  indictment,']under  a  statute,  charging  the  defendant  in  the 
«amo  cooat,  with  playing  cards  in  a  tavern,  and  betting,  the  jury  found  him  guilty 
of  the  playing,  but  not  guilly  of  betting ;  held,   that  the  verdict  was  sufficient;    - 
Durham  v.  The  State,  1  Blackford,  33.    It  is  not  material  of  what  part  of  tho 
cha(|re  the  defendant  is  acquitted,  if  that  part,  of  whic)^  he  is  found  guilty,  eonsti«« 
totes  a  specific,  indictsible  offence;  ib.  Issue  being  joined  on  a  plea,that  a  bond  WM 
obtained  by  fraud,  a  verdict  ^*  for  the  defendant,  because  the  jury  believe  the  bond 
was  obtained  by  fraudulent  means,"  is  sufficiently  positive  and  ceitain;  Chew, 
•x'or  of  Wooraley  v.  Moffistt  and  wife/6  Munf.  120.  123.    in  ejectment  for  there 
piecef  of  land,  particularly  described,  «  finding  that  the  defendant  has  done  wrong 
and  disseisifl,  in  manner  and  form,  as  alleged  in  the  plaintiff's  declaration,  so  far 
as  respects  the  plaintiff's  right  finals  mother^s  dower,  is  sufficiently  cerUin  s^Kln* 
ney  v.  Williaraa,  2  Day's  Rep.  68. 
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tiff's  writ,  and  within  six  months."  To  the  second  issue,  the 
jury  did  not  ^respond,  but  contradicted  by  their  verdict  a  fact 
which  was  confessed  by  the  pleadings.  That  the  words  had  not 
been  spoken  within  six  months^  before  the  bringing  of  the  action^ 
was  not  denied  by  the  pleadings*  The  jury  was  impannelled  to 
try  the  issue  of  infancy — to  inquire  whether  the  plaintiff  was  an 
infant  under  the  age  of  twenty-one  years^  when  the  words  wer« 
spoken^  and  so  continued  until  the  bringing  of  the  suit.  To 
this  issue  there  was  no  response.  The  verdict  should  be  set 
aside,  and  a  venire  de  novo  awarded.* 

2. 

Fisher  v.  Kean,  Nov.  T.  1832,  1  Watt's  Penn.  Rep.  261, 
A  verdict  is  Per  Cur.  Huston,  J.  It  is  not  only  allowable,  but  proper^ 
by'ihe  fin?  ^"^  ®^®°  necessary  to  justice,that  the  jury  should^besides  finding 
ingof  super  the  issue,  state  the  ground  on  which  they  decided  ;  1  Peter's  C. 
terby  aju  C.  Rep.72.  After  finding  the  issue,  the  verdict  is  not  vitiated  by 
ten  proper^  finding  or  stating  something  superfluous ;  8  Sergt.  &  Bawl.  441. 
■andnecessa  Such  finding  and  stating  what  they  did  not  take  into  view,  oc- 
ry  should^"  curs  Constantly  in  trials;  and  if  the  jury  find  all  the  plaintiff  is 
state  in       \}^^j^  entitled  to,  neither  he  nor  the  defendant  hfis  any  cause  of 

their  Ter  '  •' 

-dicttbe       complaint. 

grounds  on 

which  it  is  n 

Ibunded.  «^* 

Young  v.  Porteh,  March  T.  1833,  5  Yerg.  Tenn.  Rep.  98. 
The  Tcr  P^ck^  J.     The  verdict  as  it  is  entered,  **  do  find  for  the  plain"- 

dictofaju  tiff,"  would  be  no  sufficient  response  to  the  issue,  if  one  co«ld 
ivo^rds,^»do  ^^  found  in  the  record*  But  the  counsel  choosing  to  go  tp  trial 
*"^  ^?^  J|^«  upon  mere  ^shadow,  must  abide  the  consequences^  when  they 
38  no  re'  have  had  the  voice  of  a  jury,  which  may  be  construed  into 
^nissuo^  meaning  in  favor  of  one  or  other  of  the  parties.  The  verdict 
^tif  ihere  rendered,  is  in  the  form  used  where  proceedings  come  from  bc- 
«ienti88ue  fore  justices  out  of  court,  who  act  without  pleadings;  from  ne- 
^rd^but  ccssity,  we  must  be  content  with  the  humblest  forms,  where  the 
judgment  premises  given  to  proceed  on,  are  so  uncertain,  that  from  them 
thcfnding"  ^^  cannot  adduce  better  conclusions, 
for  the  Judgment  affirmed* 

plain  tiff,  it  ** 

will  not  be 
disturbed. 

^  A  verdict  miiBt  be  nccording  to  the  issne  and  o?idenoe,  regardless  of  the  luffi* 

cienoy  of  the  pleadings;  French  ▼.  Thonpson.  5  Vt.  Rep.  54.    And  must  contain 

all  th% material  facts  put  in  isfoe;  Smith  y.  Raymond,  1  Day's  Rep.  ISO,    And 

*  must  comprehend  the  whole  matter  submitted  to  the  jury;  Miller  v.  Trtta;  1  Ld. 

Raym.  324;  Hadley  v.  SUles,  2  8alk«  Rep.  664. 
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.  Barkett  V,  WiLLS)  Jan.  T,  1833,  4  Leigh's  Va.  Rep.  114. 
la  an  action  of  debt  on  a  promissory  note,  !the  jury  found  ^^.•'"^'^^ 
a   Terdict    for  the    plaintiff,    in    the    follo\riDg  ^ords,     ^'  for  ciAimed  ;n 
the  debt  in  the  declaration  mentioned,  with  interest  from  the  Ij^^^^^^jjj* 
10th   September,  1826,   subject  to  a  credit  for  $53,  paid  on  the  interest,&<*. 
26tb  September,  1826;"  and   the  court  gave  judgment  for  the  ''^^^^ 
plaintiff,  pursuant  to  the  verdict.     The  counsel  for  the  plaintiff  epecified 
in  error,  took  the  following  objection:  ^^  That  the  judgment  was  ata8peci& 
irregular  and  uncertain  ;  that  the   verdict,  or  if  not  the  verdict,  cddatc,ia 
the  judgment,  at  least,  should  have  ascertained  the  exact  sum  eneogh.. 
due,  instead  of  being  for  the  debt  claimed  with  interest,  subject 
to  a  credit  for  the  sum  paid  at  the  specified  date;  Grays  v.  Hines, 
4  Munf.  437." 

Per  Cur.  Carr^  /.  The  next  objection  is  to  the  form  of  the 
verdict  and  judgment.  They  are  objected  to  for  uncertainty, 
but  I  can  perceive  none.  The  counsel,  in  support  of  his  objec- 
tion, cited  the  case  of  Grays  v.  Hines.  In  that  case;  a  judgment 
on  a  bond  was  entered  for  the  penalty,  to  be  discharged  by  the 
sum  in  the  condition,  ^^  subject  to  a  deduction  for  the  said  cred- 
its indorsed  oh  the  said  bond.''  Here  was  much  uncertainty; 
the  sums  to  be  credited  were  not  specified ;  the  judgment,  in- 
stead of  being  complete  in  itself^  referred  to  another  document^  « 
which  was  liable  to  be  changed  by  the  clerk  or  others.  The  two 
cases  are  wholly  different;  and  I  think  them  is  nothing  in  the 
objection*. 


(B)  When  bad. 

> 

1. 


Fattcesou  ▼.  The  United  States,  Feb.  T.  1817, 2  Wheat.  Ul 
S,  Rep,  221,  225.  S.  P.  Garrish  v.  Train,  3  Pickf. 
Rep.  124;  Triplett  v.  Micon,  1  Rand.  Rep.  269. 

Per  Cur^     Washington^  J.     A  verdict    is    bad,    if   it   varies  If  a  renKet 
from  the  issue  in  a  substantial  matter,  or  if  it  find  only  a  part  thefssu^op 
of  that  which  is  in  issue.       The   reason  of  the  rule  is  -obvi- ^^"b'fi"*'? » 

^  t  11  «4.mii-  P**^^  of  that 

ous;  it  results-  from  the  nature  and  the  end  of  the  pleading. —  which isia 
Whether  the  jury  find  |f. general   or  a   special  verdict,   it  isj,^®'*^** 
their   duty  to  decide    the   very  point  in   issue  ;  and   although 
the  court  in  which  the  cause  is  tried,  may  give  form  to  a  general 
finding,  80  as  to  make  it  harmonize  with  the  issue,  yet,  if  it  ap' 
pears  to  that  court,  or  to  the  appellate  court,  that  the  finding  is 
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different  from  the  issue>  or  is  confioed  to  a  part  only  of  the  mat- 
ter in  issue,  no  judgment  can  be  rendered  upon  the  verdict.  It 
is  true,  that  if  the  jury  find  the  issue,  and  something  more,  the 
latter  part  of  the  finding  will  be  rejected  as  surplusage;  but  this 
TuleMoes  not  apply  to  a  case  where  the  facts  found  in  the  verdict, 
are  substantially  variant  from  those  which  are  in  issue* 

2. 

Coffin  v.  Jones,   March  T.  1831,  11  Pickg.  Mass.  Rep.  48. 
Grkgort  v.  Jackson,  6  Munf.  Rep  25;  Richards  r^ 
BuisiMre  Tabb,  4f  Call's  Rep.  522. 

feetisiinma  -P*'"  CV*r.  Wilde.  J.  It  is  undoubtedly  true  that  a  mere  form* 
urUL  1^1  defect  in  the  verdict,  is  immaterial.  It  is  not  necessary  that 
it  should  follow  the  precise  language  of  the  issue  ;  but  k  must 
be  responsive  to  it,  and  so  expressed  as  to  render  it  certain  that 
the  jury  decided  .the  question  or  questions,  submitted  to  them^ 
and  any  uncertabty  on  this  point  is  fatal. 

3. 

Coffin  v.  Jones,  March  T.  1831, 11  Pick.  Mass.  Rep.  45;  HoL' 
MAN  T.  Kingsbury,  6  N.  Hamp.  Rep.  104;  T&iplct  ▼• 
indebtona  MicoN,  1  Rand.  Rep.  269. 

are  joined        Debt  upon  an  administration  bond. 

ofno^^'^^r*  '^^^  defendant  pfeaded,  1st.  non  est  factumi  2d.  solvit  ad  diem; 
facturn,  sol  3^*  solmt  posi  diem.  Issues  were  joined  on  these  several  plea»; 
Ind^lw^  and  at  the  trinl,  the  jury  found,  "that  the  defendant  is  not  in- 
postdiem,   debted  to  the  plaintiff  in  manner  and  form  as  alleged  in  the  ^rit 

5i«uu.:r  »"d  declaration." 

**thedefen  Per  CuT.  Wilde^  J.  The  plaintiff  objects  to  the  verdict  a» 
indebted  to  ^^cf^^ctive,  and  not  conformable  to  the  issues;  and  to  this  objec- 
tiff  "*Held  ^^^°*  *^^  answers  are  given  by  the  defendant's  counsel.  The 
that  the  ver  first  IS,  that  the  defect  is  n^erely  formal^  the  verdict  being  sub- 
•ubeundai  stantially  good  and  decisive  of  the  case.  As  to  the  first  point, 
ly  defective  the  judge  savs: — 

as  It  did  not       -^t  .»  •    i    .^    i  .        ,  ,  .1     *  ^i 

appearbyit     Now  we  think  it  does  not  appear  m  the  present  case,  that  the 
ry  were^"  jury  were  agreed  as  to  any  one  of  the  issues,  for  they  might  have 
agreed  on    been  divided  in  opinion  as  to  each,  and  yet  have  agreed  in  the 
th7iMUM    ■'^crdict  returned..  Some  of  the  jury,  for  instance,  might  have 
submitted   been  of  opinion  that  the  deed  had  not  been  executed  by  the  de- 
fendant,  or  that  it  had  been  improperly  uttered,  but  that  no  pay- 
ment had  been  made  ;   while  others  might  be  satisfied  with  the 
evidence  of  the  execution  ofthe  deed,  and  also  of  the  payments 
If  the  jury  were  thus  divided  in   opinion,  they  could  not  agree 
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on  either  of  the  issues,  yet  they  would  all  agree  that  the  defend- 
ant Tvas  not  indebted.  It  cannot,  therefore,  be  ^  ascertained  bj 
the  terms  of  the  verdict,  that  the  jury  were  agreed  as  to  any  of 
the  issues;  so  that  the  verdict  is  substantially  defective  and  un- 
certain. The  issues  are  not  found  directly,  nor  by  necessary  im- 
plication.    Verdict  set  aside. 

4. 

Aabok  Jcwext,  Jr.  v.  Davis,  July  T.  1834,  6  N«  Hamp.  Rep. 

p.  518. 

This  was  a  i^tii  of  etror,  on  a  judgment  of  the  common  pleas.  \T^j^ 
The  action  was  assumpsit  upon  an  account  annexed  to  the  writ,  noieie«r!7 
brought  by  Davis  against  Jewett.     The  defendant  prayed  judg-*"^.^^*"*^ 
ment  of  tlic  writ,  because,  at  the  time  of  the  making  of  the  sup*  cannot  be 
posed  promise,  the  said  Aaron  Jewett,  Jr.%was  joint  partner  with  iJ|*|{iJj,^7nt 
one  Aaron  Jewett,  who  is  still  living,  and  the  said  promise,  if  any; 
was  made  by  the  said  Aaron  Jewett,  jointly  with  the  defendant, 
and  not  by  the  defendant  alone.     To  this  the  plaintiff  replied, 
that  the  said  promise  was  made  by  the  said  Aaron  Jewett,  Jr. 
alone,  in  manner  and  form  as  the  plaintiff  has  thereof  declared 
against  him,  and  not  by  the  said  Aaron  Jewett,  jointly  with  the 
defendant,  and  concluded  to  the  country.     The  issue  thus  ten- 
dered was  joined.     The  jury  returned  a  verdict  in  favor  of  the 
plaintiiT,  that  the  said  Aaron  and  Aaron,.  Jr.  were  not  partners^ 
and  assessed  the  damages  sustained  by  the  plaintiff. 

Per  Cur.  Richardson^  C.  J.  Another  ground  for  reversing 
the  judgment,  taken  by  the  plaintiff  in  error,  is,  that  the  verdict 
is  imperfect;  and  we  are  of  opinion  that  the  verdict  is  insuflScient 
to  sustain  the  judgment.  The  question  involved  in  the  issue, 
was,  whether  the  Jewetts  promised  jointly;  and  the  verdict  con- 
tains no  answer  to  this  question,  either  directly  or  indirectly,— 
For,  although  they  may  ht.Te  not  been  partners,  still  they  may 
have  promised  jointly. 

If  the  issue  joined  had  involved  the  question  merely,  whether 
the  two  Jev/etts  promised  as  partners,  the  verdict  might,  perhaps, 
have  been  deemed  sufficient.  But  that  question  is  not  involred 
in  the  issue.  No  court  would  be  warranted  in  construing  the  al- 
legation,  that  they  were  partners  and  promised  jointly,  as  an  al- 
legation that  they  promised  as  partners. 

The  rule  is,  that  if  the  point  on  which  the  verdict  is  given,  be 
so  uncertain  that  it  cannot  be  clearly  ascertained  whether  the 
jury  meant  to  find  the  issue  or  liot,  it  cannot  be  helped  by  intend*  ^ 
ment;  1  Mason,  170;  Com.  Dig.  "Pleader,'*  s.  22rll  Pipt  46;  3 
Pick.  124. 

Vau  Vm.  M 


314  VERDICT.— %ciai: 

MxLLSB  V.  Haweb,  July  T.  182&,2BawLPenB.  Reiu53;Bus« 
DICK  v.  N(>RRt»y  2  Wattes  Rep«  28;  G»EfiomT  t^  Jack- 
soNy  6  MuBf.  Rep.  2&« 

in^nospo        On  the  trial)  a  verdict  -was  given  io  fevor  of  the  plaintiff,  but 
▼Old.  for  no  specific  sum. 

P€r  Vur.    Huston,  J.     But  there  is  another  pointy  o&  \7hick 
this  cause  must  be  remanded.     The  action  was  debt,  on  a  single 
bill.     The  jury  found  a  verdict  f^r  the  plaintiff— bo  auBi  in  favor 
of  th^  plaintiff  is  founds 
Judgment  reversed. 


II.  SPECIAL-* 
1. 


GoLDSBT  V.  RoB^BTSoiVy  May  T.  1823,  1  Blackf.  Ind.  Rep.247<. 
Tho  object  ^^^  ^^^'  ScottyJ.  The  design  of  a  special  verdict  is,  to  ex- 
of aspecial  hibit  the  facts  of  the  case  in   such  a  manner  that  the  court  can 

VOIulCt* 

decide  according  to  law,  and  relieve  the  jury  from  the  necessity 
of  deciding  legal  questions,  on  which  they  might  have  doubts. — 
To  justify  the  court  in  rendering  a  judgment  for  the  plaintiff  oxt 
a  special  verdict,  the  verdict  must  exhibit  all  the  facts  which  it 
was  nevcessary  for  the  plaintiff  to  prove,  in  order  to  recover. 

2. 

Seward  v.  Jackbob,  Dec.  T.  1826,  8  Cow.  N.  Y.  Rep.  409. — 

S.  P.  Brown  v.  Ralston,  4  Rand.  Hep.  604 ;  Cometh  v. 

Perc  Avii«,  4  Leigh^s  Va.  Rep.  686;  Humpbret  v.  Pine, 

Dev.  Rep.  184.        " 

Joncjr,  Chan.     It  is  the  essence  of  a  special    verdict,  that  it 

▼erd^t       should  be  a  finding  by  the  jury,  of  the  facts  on  which  the  cour^ 

uinftlae     *®  *^  pronounce  the  law,  and   not  the  evidence  of  the  facts  up- 

and  not  eTi  on  which  it   is  the  province  of   the  jury  to  adjudicate.     The  ju- 

laeu.  ^T  ^^  QQ^  to  receive  the  evidence  under  the  direclien  of  the  judga^ 

who  presides  at  the  trial,  and  to  find  th^  facts  in  issue  between 

the  parties,  according  to  their  deliberate  judgment  upon  that  ev* 

^It  nmst  compreheRd  the  wholt  of  the  facts  sabmitted ;  Miller  ▼.  Trets,  1  Ld^. 
Rtbf m.  3S4;'aDd aot  mervljr  ilia  nvidapcdf  Kex  t .  Uiggins,  3 Ld.  ftaym.  1581 .    Ab4 
Hieeourt  will  not  intend  any  thing;  in  it  but  what  is  found  by  the  jury  ;  Williard  t. 
Sears,  1  Wils.  55.    Though  much  certainty  is  required  in  a  special  Tordlctf  yet  it 
cees  not. require  the  same  as  in  pleadings;  Bury  v.  Philips,  S T.  R.  354. 
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idence.  To  tbe  court  it  belosga  to  apply  the  law  to  the  factr; 
but  the  court  has  no  jurisdiction  to  decide  upon  evidence,  or  to 
enter  into  any  question  of  fact  ti^t  cpay  arise  in  a  cause.  This 
is  a  cardinal  principle  in.tfae  l^v  of^  special  verdictS}  which  has. 
always  been  observed  and  enforced  by  courts  of  law,  and  i^ughj, 
in  my  opinion^  never  to  be  relaxed* 

3; 

_  * 

BoLLf  HG  T.  Thi:  Mayor,  8cc.  of  Peteasburgb,  Dec,  T.  1825, 
3  Rand.  Va.  Rep.  563,  577,     S,  P.  Lawrence  v.  Be ad- 
BiEN^2  Bailey's  Rep.  623. 
Per  Cur,     Carr^  /»     Special  verdicts  leave  no  room  for  pre-  Noihlnp 

^>  CAn  Of  inAf 

sumption.  redufwna 

On  a  special  verdict,  no  fact  ist  to  be  inferred  by  the  court;  and  ^^^^^ 
the  enquiry  is,  is  the  verdict  sufficiently  certain  to  found  a  judg- 
ment upon,  either  for  plaintiffs  or  defendants?     Per  Brooke^ 
President,  in  Browne,  ei  aU  v«  Ralston,  et  al.  4  Rand.  533. 

Havh  T.  Field,  Fall  T.  1821,  6  Litt.  Select  Cas.  378.  Oolds- 
BT  V.  Robertson,  1  Blackford^s  la.  Rep.  247. 

Per  Cur,     Milky  J.     This  is  an  action  of  assumpsit     The  fy^^^'"^^ 
declaration    contains  two  counts^   reciting  the  consideration  of  |' we nfib« 
the  use  and  occupation  of  a  houge  and  lot  in  the  town  of  Lan-  'f^]|hep1«« 
caster;  the  first,  for  a  sum  certain;  the  last,  for  a  quantum  vale-  tiff  on«hu« 
£a/,  and  a  promise  of  the  defendant  laid  in  the  usual  form.    The  ei<;htdoi 
defendant   in  the  Court  below  pleaded  non  assumpsit     A  jury  **""j*[J]J 
were  sworn,  who  rendered  a  verdict  in  the  following  words:  "we  laivbefor 
of  the  jury  find  for  the  plaintiff  one  I^undred  and  eight  dollars  wefind"ftMr 
and  thirty-three  cents  in  damages,  if  the  law  be  for  him;  if  not,  ''^'^f^f^y 
we  find  for  the  defendant.'^  nottobea 

This  verdict  is  not  a  special   one;  for  it  finds  no  facts  in  de-  JjJ^'^^ 
tail.     If  it  is  to  be  considered  as  such,  it  ought  to  have  been  set 
aside,  and  a  new  trial  awarded,  because  it  is  wholly  insufficient 
to  enable  the  court   to   render  judgment   thereon;  M'CIean  v. 
Cooper,  &e.  3  Call.  367. 

5. 

M^MicHEtr  y.  Auos  and  otheks,  March  T.  1826,  4  Rand.  V&« 
Rep.  134.     &  P*  JoRif  T.  Bates,  6  Litt.  Ky.  Rep.  106. 

This  was  a  suit  for  freedom,  in  which  the  jury  found  the  fol-  ^^Vfilld  « 
lowing  verdict,  which  will  sufficiently  appear  in  the  opinion  of  ncraiiy  for 
the  court  delivered  by  depenleni 

Qxbell,  J.     The  verdict  of  the  jury  is  as  follows:  "We  find  for  "pon  »  ■» 
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llw'^m*^  plaintifli  tfcetr  freedom,  tnd  one  cent  damages;  subject  io 
cdu>th«  the  opiflion  of  the  court,  whether  the  remoyal  of  Richard  Weth- 
Soughsuch  «fbead,  with  his  familj,  from  the  state  of  Maryland  to  the  coup- 
JLrtlluktl^  ty  of  Sockiofirfaam,  in  this  state,  in  the  moalfa  of  November,  1800, 
at{i«dfa  and  the  bringing  with  tim  tbt  plaiotilEs  and  the  taking  the  oath, 
▼tfdkf.  prescribed  by  law,  within  60  days  after  his  arrival,  in  the  coun- 
ty of  RockinghaiB«  by  Elizabeth,  the  wife  of  the  said  Richard, 
was  a  compliance  with  the  law  regulating  the  importation  of 
slaves.  If,  in  the  opinion  of  the  court,  the  law  be  for  the  de- 
fendant, then  we  find  for  the  defendant"  It  is  contended  by 
the  counsel  for  the  appellant,  that  this  verdict  is  too  imperfect, 
on  account  of  its  uncertainty,  to  enable  the  court  to  render  judg- 
ment. This  is  not  a  special  verdict,  in  the  usual  acceptation  of 
the  terra  ;  a  verdict,  finding  all  the  facts  supposed  to  belong  to 
the  case,  and  referring  to  the  court,  the  decision  of  the  law  aris- 
ing on  those  facts.  The  jury  do  not  profess  to  find  all  the  facts 
which  constitute  the  case.  On  the  contrary,  the  finding  is  a  ge- 
neral one,  that  the  plaintiffs  are  free,  unless,  upon  a  single  point 
of  law  reserved,  the  court  shall  be  of  opinion  that  the  law  is  for 
the  defendant.  There  can  be  no  difiiculty  in  comprehending  the 
true  nature  of  a  verdict  like  this,  although  writers,  in  attempting 
to  name  it,  may  not  have  been  fortunate  in  using  terms  of  great 
precision.  In  2  Tidd's  Prac.  809,  it  is  said,  "  another  method  of 
finding  a  speciesof  special  verdict  is,  when  the  jury  find  a  verdict 
generally  for  either  party,  but  subject  nevertheless,  to  the  opin- 
ion of  the  court  above,  on  a  special  case,  stated  by  the  counsel 
on  both  sides,  with  regard  to  a  matter  of  law.''  In  1  Archbold, 
192,  it  is  said,  *^  also  where  a  difficulty  in  point  of  law,  arises, 
the  jury  may,  instead  of  finding  a  special  verdict,  find  a  general 
verdict,  for  the  plaintiff,  subject  to  the  opinion  of  the  judge,  or 
the  court  above,  on  a  special  case  stated  by  the  counsel  on  both 
sides,  with  regard  to  the  matter  of  law. 

It  is  not  material,  whether,  with  one  of  these  writers,  we  call 
this  proceeding  "  a  spectes  of  special  verdict,"  or  with  the  other, 
•*  a  general  verdict," -with  "  a  special  case."  They  both  mean 
the  same  thing;  a  general  conclusion  drawn  by  the  jury,  from  the 
facts,  in  favor  of  one  or  the  other  party,  subject,  however,  to 
the  opinion  of  the  court,  as  to  the  law  on  a  case  specially  stated 
by  the  jury.  Such  a  general  conclusion  for  one  party,  necessa- 
rily carries  with  it^  the  idea  that  that  party  must  prevail,  unless 
the  law  upon  the  special  case  referred  to  the  court,  shall  be  against 
him.  All  facts,  not  found  in  ths  special  case,  are  excl  uded  from 
the  consideration  of  the  court,  or  are  negatived  by  the. general 
finding  in  his  favor.     The  «  special  caae,"  would  be  nugatory  if 
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tbe  court  were  to  go  oot  of  it.    The  objection  to  the  uncertmin- 
ty  of  tiko  Terdict,  is  without  fboiidatioii. 

6, 

Walkem  ▼.  Dewing,  et  al.  Oct.  T.  1829,  8  Kclr,  Mass.  Rep. 

!>•  620. 

This  w^s  a  writ  of  dower,  brought  by  the    widow  of  Israel  ^^JJJ^I^ 
Walker.     The  jury  returned  a  special  verdict,  finding  that  Israel  tended  to 
Walker  was  seized  of  the  demanded  premises  during  tbe  covert-  maMOoaof 
lire,  "by  virtue  of  a  devise  in  the  will  of  Israel  Walker  the  el- J«|^  ^ 
der,.  bearing  date  the  eighth  day  of  April,  1788,  and  duly  ap-ade^ut,!* 
proved  on  the  fourth  day  of  September,  1798,  but  whether  the  J^'J^^ 
saiij  Israel  the  younger  was  seized  of  an   undivided  moiety  ot««b«»g 
the' said  prejmisesby  force  of  the  said  devise,  or  of  the  whole  ofimMwiU 
the  said  premises  in  severalty,  the  jury  pray  the  advice  of  the  ^J^;^[ 
court.     And  if  the  court  shall  determine  that  the  seizin  was  on-  ih«dai«c/ 
iy  of  an  undivided  moiety,  then  the  jury  assess  damages,  &c.*»     iJlhTSii"* 

Per  Cur.     Parker.  C.  J.     We  are  sorry  to  find,  upon  exam-  bate,  but 
ining  the  authorities  cited  and  others  upon  the  subject,  that  no  UiedeTiic; 
judgment  can  be  rendered  upon  this  special  verdict  of  the  jury,  5jl**TcIdlci 
It  beinc:  deficient  in  substance,  and  not  capable  of  being  amended  wm  dcfce 

-    ^  ,    ^  ^  *  ^  thrt  m  tab 

but  by  consent.  surm. 


III.  WHAT  DEFECTS  AND  FAULTS  ARE  CURED  BY.* 

1. 

Richardson  v.  Rotalto:?  and  Woodstock  Tcbnpikb  Co. 

March  T.   1834,  6  Vt.  Rep.  496,  506.     S.  P.    Keys  v. 

Powell,  &  Co.  2  Marsh.  Rep.  254. 
Per  Cur.     Maitodes,  J.     As  to  the  motion  in  arrest,  it  is  ap-  AY%htd« 
|>arent,  .that  the  most  that  the  defendants  can  make  of  it  is,  that^'^^'T  ^ 
the  plaintiff's  case  is  that  of  a  right  or  title  defectively  alleged^  edby  v«r 
which  in  always  aided  by  verdict.  ^'**' 

"^In  A  coit  t^atDflt  a  tkeriflT  for  neglect  to  lery  upon  porion&l  ostate,  sach  «  4e- 
fectiTO  Mtting^  forth  of  th«  ftrticlei  ftml  thoir  vattto,  as  mtffht  bo  bad  on  dommrert  ta 
•ttrad  by  a  verdict  for  the  plaintiff;  Woihorby  ▼.  Foster^,  5  Vt.  Rep.  136.  A  state* 
nent  in  an  action  of  aasampsit,  which  is  dofectWa  for  want  of  the  date  whan  tha 
aasniliptioa  was  madr,  is  cured  ^by  a  rerdlet ;  so  also,  where  the  consideration  for 
the  aasnmplion  is  not  stated;  Graff  t.  Gray  bill,  I  Watt  s  Rep.  428.  See  also  Spas- 
oer  V.  Oveitov,  I  Day 'is  Rep.  186,  note,  Tbe  omission  to  join  in  tssne  to  aome  of 
iha  mpttcationo,  is  healed  after  rardict;  Tyson  v.  Richards,  3  Har.  Jb  John*.  Rap. 
i09»  After  rerdiot,  io  an  action  of  assampsit,  by  an  adminiatralor,  a  defective  alia* 
l^tioa  is  tba  declaration  of  tbe  proaiise  to  the  administrator,  and  the  death  of  the 
iateatate,and  an  omiasioa  to  make  pro/erf  of  the  letters  ofadminiatratioOt  eaaaot  ba 


M     --^ ^ — TM^i  J~    iT  -      -ii^'i      -■     ^    ^%  II  ^11  ^-      •  ■    \     If- ^^ 
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2. 
OftrFFiN  V.  Pratt  amp  avo.tbe»,  Juse  T*  1821^  3  Gtea.Ecpu 
513, 515«     S.  P.  Keyes  v.  Thboop,  bt  al.  2  Ailc.  R.  281. 
But  where       ^^  Cur.     Hosmer.  C.  J.    The  pmission  to  allege  a  matter  in 
i  p«iy  to   the  pleadings,  essential  to  the  action,  unless  it  may  be  implied 
to  aiie«;e  a  from  the  allegations  made,  is  never  cured  by  verdict;  becaQse,eT- 
S?^ea4     ^'y  ^^^^  niatler,beingtraversible*,must  be  averred,  that  it  may  be 
inn  C8»eii    put  in  issue.     The  omission  to  allege  loss  of  service  in  an  action 
fteuoDor'dA  brought  by  a  master,  for  an  injury  don^  to  his  servant;  (I  Bnlst. 
fenee^and    163*)  or  to  allege  that  Ihedefendant  knew  that  his  bull  was  accus- 

not  implied         ''  =>  .  /.     i  .  t    n    i 

in  the  «Uc  tomed  to  r  un  at  persons,m  trespass  for  keeping  a  bull  thus  accua- 
mad^*  lomed;  ( Buxen  Jin  v.  Sharp,  2  Salk.662;  Sayer,  282;  or  to  aver  no- 
thedeie^is  tice  of  the  dishonor  of  a  bill  of  exchange;  (Rushton  v.  Aspiaall, 
byreidict  Doug,  679;)  or  in  an  ac^on  of  debt  for  the  penalty  of  j650,  on 
the  19th  Geo.  11,  c.  30,  for  impressi|)g  a  mariner,  to  negate  in 
the  declaration  his  desertion  from  any  of  His  Majesty's  ships; 
(Spieres  v.  Parker,  1  T,  R.  141;)  has,  in  each  of  the  cases  been 
considered  a  defect  utterly  incurable.  The  principle  in  Rushton 
v.  Aspinall,  is  thus  declared  by  Lord  Mansfield:  ^^That  where 
the  plaintiff  has  stated  his  title  or  ground  of  action,  defectively 
or  inaccurately,  it  is  a  fair  presumption,  after  verdict,  that  they 
were  proved ;  but  where  the  plaintiff  totally  omits  to  state  his  title 
or  cause  of  action,  it  need  not  be  proved  at  the  trial,  and  there- 
fore, there  is  no  room  for  presumption.'*  And  with  respect  to 
presumptions  after  verdict,  it  is  said,  by  Buller,  J.  in  Spieres  v. 
Parker:  "Nothing  is  to  be  presumed,  but  what  is  expressly  sta- 
ted in  the  declaration,  or  what  is  necessarily  implied  from  those 
facts  which  are  stated.'^ 


IV.  AMENDMENT  OF. 

1. 

Clark  v.  Lams,  Sept.  T.  1829,8  Pick,  Mass,  Rep.415«     S.  ?• 

Smith,  et  al.  v.  Norman,  2  Dev.Rep,  496. 

A^erdid         Per  CuT.     WUde^  J.     The  question  now  to  be  decided  on  tUs 


inaybe 


taken  adTantage  of,  though  they  might  hare  fumiidied  good  caiuiM  of  d^marrof ; 
VandefsmUh  ▼.  WafhrnMo's  Adm'r,  1  Har.  k  GilPe  Rep.  4. 

AfUr  verdict,  it  is  too  late  to  objeet  that  the  writ  was  not  eigoed  hy  tho  eUrk  s 
WosthingtoB  v.  Arnold,  2  Dev.  Rep. 363. 

A  rerdict  will  aot  cure  a.iniilako  in  the  nature  of  the  action;  Im.Co*  of  Alezao- 
driav.  Youog,  1  Craach,  S33« 

Tiie  oniauon  to  elate  tl»e  ground  of  the  liability  of  a  wi^  in  an  action  agaiaat 
bQBband  and  wife*  ie  a  defect  not  cored  by  verdici;  Gay  lord  ▼•  Payne,  4  Conn.  Rep* 
190.  And  the  want  of  a  particular  description  of  property  in  the  deelarationi  io  a 
defect  not  cured  by  rerdiot ;  Phelpt  t.  Sill^  I  Day*f  Rep.  339.  Depaiture  is  eurod 
by  vitdieti  Swift,  G.  J.  3  Coan.  Rep.  esd. 


VERDIC  Y.-^Ammdmeni  of.  319 

writ  of  error  is,  whether  the  verdict  in  theoriginal  action  may  JJ^^^ 
be  amended,  conformably  to  the  facta,  as  certified  by  the  judge;  notts. 
and  we  are  clearly  of  opinion,  that,  according  to  all  the  authori- 
ties, it  may  be  so  amended** 

2. 

Walks  AT.  Dewing,  et  au.  Oct.  T.  1829,  8  Pick.  Mass.  Rep. 

p.  520. 
Per  CSiT^     ParktTy  C.  J.     After  stating  that  a  special  verdict  Amdal 
rendered  in  this  case,  could  not  be  amended  but  by  consent,  says,  n^tbeamcn 
"Indeed,  some  of  the  authorities  do  not  make  that  exception;  dedbyih* 

»  .  *^         ,  minutes  of 

with  which,  however,  we  do  not  agree,  as  we  can  see  no  good  the  judge, 
reason  why  a  special  verdict,  which,  in  practice,  is  little  more  ^onscmof* 
than  an  agreed  statement  of  facts  put  into  this  form,  should  not  both  par 
be  corrected,  both  parties  consenting.     But  without  such  con- 
sent, (and  there  is  none  in  this  case,)  there  can  be  no  amend- 
ment, and  if  the  verdict  ia  defective,  there  can  be  no  judgment. 

8. 

Stearm  v.  Baekett,  Oct  T.  1816, 1  Mas.  U.  S.  Rep.  169. 

Story,  /•  Many  authorities  have  been  cited,  to  show  the  pow-  The  nfbiai 
er  of  courts  of  law,  to  amend  verdtctii  which  are  defective,  so  as  amcnShT^ 
to  conform  to  the  leal  intentions  of  the  jury.  It  is  unnecessary  ▼erdictb 
to  examine  the  nature^  or  the  limits  of  this  doctrine;  for  no  which  can' 
amendment  was  made  in  this  verdict  by  the  district  judge;  9nd  a  ^^ssigned 
rafusal.to  emend  a  verdict  is  not  the  subject  of  a  writ  of  error.^ 
It  is  a.  mere  exercise  of  discretion  by  Xhe  couxt  below. 


*  Whera  4ho  find  tog  of  the  jury,  or  the  record  of  it,  is  defective  or  erroneous  in  m 
matter <^  forn,  bating  no  connection  with  Uie  ments  of  the  ease,  nor  afiectlngUio 
vighls  of  the  parties*  the  court  wiU  amend  it,  and  render  the  verdict  and  record  pur-^ 
suant  to  the  issne;  Little  ir..Larrabee,2  Greenl.  Rep.  37.  Dut  where  the  jury 
themselves  bare  erred  in  malted  ofsuljstanoe,  as  by  returning  a  verdict  for  the  wronjp 
farly,  or  for  a  latger  or  fmii^Jer  sum  tlian  th«y  uitended,  and-  there  upon  liav«  aep- 
aratedf  tbe  court  will«ot  amendthe  verdict^but  will  set  it  aside ;  ib.. 

Where  a>  verdict  is  found  for  the  plain tiflT,  on  one  of  several  counts,  and  Is  silent 
••to the  others,  and  it  appears  by  the  judge^s  minutes, that  the  evidence  nppVicd  to 
tbateooat  alone,  the  verdiot  wil  be  simended,  on  motioa>of  the  plointtift  ^y  onl&r- 
log  a  Tordiot  for  thp^deiendant  on  the  other  counts;  Joues  v.  Kennedy,  11  Pick* 
fttp.  125.  If.  in  ejectment,  the  jury  find  ^  for  the  pl!iintiff  one  cent  damages,*'  ih» 
oonrt  may  extend  the  verdict,  and  mako  it  read;  ^^We,  of  the  jury,  find  for  the  plain- 
tiff  tbe  lands  in  the  declaration  mentioned,  and  one  cent  damages  ;"  M^Murray  y^ 
Cliieal,  1  CalPs  Rep.  216, 2d  ed.;  where  part  of  the  plalntlfr's  claim  is  good,  and 
part  bad,  and  the  jury  find  entire  damages;  if  it  appear  from  the  judge's  not^s,  that 
damages  were  given  only  for  the  part  that  was  good,  the  verdict  may  be  amended  ; 
Ex're  of  Van  Rensselaer  v.  Ex*rs  of  Platner,  2  Jobna.  Cas.  17. 
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V.  CONSTRUCTION  OF^ 

FiSHEE  T.  Kkan,  Not.  T.  1832, 1  Watt's  Pcdb.  R^p.  261. 
Tbeeowft        Per  Cur.    HusUmy  J,     Courts  will  always  so  mould  ami  con** 
•trae^'rer  •*''w*  •  vcrdict  as  to  make  it  legal  if  possible,  and  never  put  a 
dietfiiTorm  construction  otherwise,  if  the  words  will  bear  it. 


VL  IN  CRIMINAL  CASES.^ 


The  People  v.  Pekkins,  Aug.  T.  1828,1  Wend.  N.  Y.  Rep.  9h 

In  this  case,  a  verdict  was  taken  against  the  prisoner  in  his 

tried* for"fci  absencc.     He  had  been  indicted  and  tried  for  a  forgery.     When 

on]r,niutt    (jjg  cause  was  submitted  to  the  jury,  he  was  committed  to  jail} 

ontbetak    and  On  the  coming   in  of  the  jury,  their  verdict  was  received 

TwScL  *     without  the  prisoner's  being  brought  into  court.  On  beingbrought 

up  to  receive  sentence,  he  objected  that  he  had  not  been  present 

when  the  verdict  was  received;  and  the  court  of  sessions,  beforr 

which  he  had  been  tried,  suspended  judgment,  until  the  advice  of 

this  court  could  be  obtained. 

Per  Cur,  Savagty  C.  J,  We  arc  of  opinion  that  the  ver<fict 
was  irregular.  The  prisoner  was  indicted,  and  tried  for  an  of* 
fence,  formerly  called  capital.  And  chough  many  of  the  ancient 
forms  on  trials  are  now  dispensed  with,  the  prisoner  should  have 
been  present  on  receiving  the  verdict,  so  that  he  might  have 
availed  himself  of  the  right  of  polling  the  jury.  '  We  advise  that 
the  verdict  be  set  aside,  and  that  there  be  a  new  trial. 

2. 

PoxNDEXTER  V.  The  COMMONWEALTH,  Nov.  T.  1828,  6  Rand* 

Va.  Rep.  667,  668. 

Iniiaficient  '  ^^  ^^^*  Fieli^  J,  The  petitioner  was  indicted  and  tried 
ebjeetions  before  the  Superior  Court  of  Law  for  Patriclr county,  for  the  lar* 
©TWTuIedl*' ^^^y  ^f  certain  goods,  which  were  charged  in  the  indictment  to 
be  over  the  value  of  ten  dollars.  The  jury  found  a  verdict  in 
these  words;  ^'We,  the  jury,  find  the  prisoner^  Richard  Poindex- 
ter,  guilty  of  petty  larceny."  The  prisoner  moved  in  arrest  of 
judgment,  and  filed  the  following  assignment  of  errors: 

*Upon  a  coBTiction  of  murder,  the  proper  and  rormftl  entry  oflho  verdict  it  **£^il- 
ty  of  tb#  ftlony  and  murder  in  tb«  manner  and  form  as  he  st&ndi  charged,  &c."  bat 
where  the  jury  Ihne  reiponded,  and  the  entry  wae  ^'guilty  in  manner  and  form  a« 
diarged,*^  the  finding  was  held  sufficient,  and  the  prieoner  net  entitled  to  hlsclergy^ 
The  State  V.  U^OB,  iPev.  iUp.  5IS. 
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^^1.  Because  be  says  that  the  verdict  of  the  jury  is  not  render- 
ed against  the  prisoner,  but  against  Richard  Poindexter. 

^'2.  Because  the  indictment  charges  an  offence,  which,  by 
the  laws  of  the  land,  amounts  to  grand  larceny. 

**8.  Because  the  jury,  by  their  verdict,  have  not  ascertained 
what  goods  were  stolen,  nor  the  value  of  the  goods  stolen,  so  as 
to  enable  the  court  to  ascertain  whether  the  offence  be  grand  or 
petit  larceny. 

^^4«  Because  the  jury  have  not  ascertained  whether  the  goods 
be  forthcoming  or  not. 

^^5.  Because  the  verdict  does  not  show  what  articles  are  not 
forthcoming,  nor  the  value,  so  as  to  show  the  court  for  what  a 
restitution  might  be  awarded." 

The  Superior  Court  overruled  the  prisoner's  motion  to  arrest 
the  judgment,  and  sentenced  the  prisoner. 

This  court  is  of  opinion,  that  the  matters  alleged  in  arrest  of 
judgment,  are  insufficient  for  that  purpose,  and  that  the  Superior 
Court  of  Law  properly  overruled  the  motion, 

3. 

Wyhn,  et  al.  v.  The  State,  Nov.  T.  1818, 1  Blackf.  Ind.  Rep. 

p.  28. 
Indictment  for  a  riot  against  16  persons.    Plea,  not  guilty. —  lfth« jnnr, 
The  jury,  in  their  verdict,  without  finding  whether  the  defendants  Stmfia 
or  any  of  them,  were  guilty  or  not,  merely  say,  •^We,  of  the  ju-  '™^*™|y 
ry,  fine  John  Gibson,  John  Miles,  (naming  eight  of  them,)  10  offindiDg 

dollars  parh  "  iKe defend 

aoiiars  eacn.  ^^^^  ^^^^ 

Per  Cur.    Holman^  J.    The  objection  made  to  the  finding  of  and  aKcw 
the  jury,  in  arrest  of  judgment,  is  conclusive.     The  verdict  is  in-  !^rdy  ny' 
sufficient  to  authorise  a  judgment.     It  does  not  find  the  d^'^Q^*  defen?  ^' 
ants  guilty.     The  fining  of  the  defendants,  as  the  jury  have  ex-  lOdoHan 
pressed  themselves,  or  the  finding  the  amount  of  the  .fine,  as  &u-^^|c(^^|]| 
thorised  by  the  act  of  assembly,  is  not  finding  the  defendants  "^^  *^^w 
guilty.     And  it  must  be  found  expressly,  and  not  by  intendment,  jMnt  a  * 
that  the  defendants  are  guilty.     7  B^€^  Abr.  37.  *  pl&^ 

Verdict  set  aside.  e«d.  . 

4. 

Hudson  v.  The  State,  Nov.  T.  1824, 1  Blackf.  Ind.  Rep.  817. • 
Blackfordj  J.    This  vras  an  indictment  for  the  murder  of  an  An  indiet 


anentlbr 


0011 


Indian.     Plea,  not  guilty.     Verdict  of  guilty;  upon  which  judg-  JJ^JJ^ 
ment  of  death  was  rendered  against  the  defendant  in  the  Circuit  uiaedtwo 
'Court.     To  reverse  this  judgment  is  the  object  of  the  present  s^^^* 
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ing  the  oris  ^,it  of  error.    The  fourth  error  assigned  is,  that  the  verdict  is 
kiliingm      void  for  Uncertainty.     This  indictment  contains  two  counts;^  one 
SKwUng      charging  Hudson  with  shooting  an  Indian,  the  other  witk  aidbf 
him:  the  89  and  assisting  another  man  in  stabbing  him.     These  two  counts, 
tniiiif  u    in  laWy.strictlj  contain  but  one  charge  against  Hudson,  and  th|it 
other  10       jg  of  murder,  by  the  infliction. of  a  mortal' wound.     Evidence  of 
him:  held,   th,e  aid  and  assistance,  charged  in  the  second  count,  is  sufficient 
proof  of  ei    *o  support  thc^  charge  of  shooting,  set  out  in  the  first  count ;  1 
iherof  Uie   Chitt.  C.  L.  260;  apd  aforticriy  evidence  of  the  shooting  alleged 
there  might  in  the  first  count, will  support  the  charge  of  aiding  and  assistiog^ 
Tcrdfttlrf*'  stated  in  the  second  count.     Hence,  it  follows,  that  if  the  defen- 
gailty.        dant  was,  in  fact,  guilty  of  either  of  the  charges  in  this  indict- 
ment, he  was  guilty  of  murder  by  giving  a  mortal  wound  ;  and 
that  is,  in  law,  the  only  charge  in  the  indictment.     The  general 
verdict  of  guilty  was  therefore  corcect,  upon  proof  of  either  of. 
the  charges  contained  in  the  indictment. 


I.  OF  POST-NUPTUAL  CONTRACTS,  p.  322. 
II.  OP  VOLUNTARY  CONVEYANCES,  p.  325. 

III.  ASSIGNMENT,  &c.  FOR  THE  BENEFIT  OF  CRE1>- 

ITORS,  p.  330, 

IV.  OF  THE    SALE   AND   ASSIGNxMENT  OF  GOODS 

AND   CHATTELS,    WHEN    VOID    AGAINST 
CREDITORS,  p.  332. 


E  POST-NUPTIAL  CONTRACTS- 

I. 

Skxtow  v.  Wheatom,  Feb.  T.  1823,,  8  Wheat.  U.  S.  Rep.  229. 
Se  p.  Hiud's  Lessee  v.  Longwortb,  11  ib.  199;  Ben- 
met  V.  Bedford  Bank,  11  Mass.  Rep.  421. 
fi^L^SS        The  court,  Marshall,  CJ.  held,,  that  a  postnuptial   settle- 
ments, b7«..ment,  on  a  wife  and  children,  by  a  man  who  was  not  indebted  at 
indebted^    ^^^  time,  was  valid  against  subsequent  creditors,  ^nd  that  the 
■reTaiid.     statute  does  not  apply  to  subsequent  creditors,  if  the  convey- 
•    ance  be  not  made  with  a  fraudulent  intent.* 

*  The  eoxirtapproTtd  of  the  confitraction  of  the  itatote  by  the  Englbh  jedj^Si 
who  conetraed  it  to  «iwid  aU-  conToyancee  not  deemed*  TalaaUe  in  kir,  aj  against 
prerioot  creditors;  bat  not  igainst  aobaeqaenl  croditon.  nnlaia  mada  with  a  fraad- 
ulent  intent. 


» J— ^^^^!^^-^i^Fi*il^^|^pp»^ 
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2. 

•Wood  ▼.  Jacksow,  Dec.  T.  1831,  8  Wend.  N,  Y.  Rep.  9.  S. 
P«  Ve&plank  v.  SterbT)  12  Johna«  Rep.  £36. 
Ptr  Cur.  Walworthj  ChancMor.  A  Toluntary  conveyance  JJf„g*J^| 
may  become  valid  by  matter  ex  posi  facto^  or  it  may  acquire  val-  uabl«  cob 
idity,  so  far  as  it  concerns  tbe  interest  of  those,  ^no  rest  their 
claims  either  upon  marriage,  or  some  other  Taluable  considera- 
tion Marriage  is  ranked  with  money,  or  money's  worth,  as  a 
valuable  consideration,  and  is  not  merely  a  good  consideration, 
like  that  which  springs  from  the  implied  obligation  of  a  parent, 
to  provide  for  his  children,  or  the  affection  the  grantor  may  be 
supposed  to  feel  for  his  relatives.  Wherever  there  is  a  volun- 
tary conveyance,  which  is  not  actually  fraudulent  in  the  hands 
t>f  the  grantee,  if  a  subsequent  marriage  takes  place,  and  the 
conveyance  forms  any  inducement  to  tbe  marriage,  that  is  suffi- 
cient to  render  the  conveyance  valid,  not  only  as  against  a  sub- 
sequent purchaser,  but  also  against  the  creditors  of  the  grantor. 

3. 

« 

Thompsok  v.  Douohe&tt,  March  T.  1826,  12  Sergt.  &.  Rav^. 

Penn.  Rep.  448. 

Per  Car.    Duncatij  J.     If  a  party,  not  indebted  at  the  time,  ^;fJJ*J"^ 
make  a  voluntary   settlement   upon  his  wife  and  children,  in  mentbya 
contemplation  of  .future  debts,  and  the  debts  are  connected  with  ^^^  |" 
the  deed,  for  the  purpose  of  keeping  the  estate  in  his  family,  so  voidable  by 
as  to  exclude  future  debts,  the  deed  as  to  the  creditors  will  be  ^^  o7even 
inoperative  and  void.     So,  where  he  conveys  the  greater  por-  when  madt 
tion  of  his  estate,  when  he  is  about  to  embark  in  a  hazardous  piaiion  of 
business,  it  is  strong  evidence  of  fraud.     The  same  principle  ^^^' 
was  decided  in  Geiger  v.  Welsh,  1  Rawl.  Rep.  349. 

4. 

Caincs  v.  Jones,  Dec.  T.  1833,  5  Yerg.  Tean.  Rep.  249. 
Per  Cur.     CairanyCJ.    A  deed  to  children,  or  to  a  wife,  And  it  mast 
made  in  considration  of  love   and  affection,  must  give  way  by  f^tTseq,^^^ 
force  of  the  87  £liz.  to  a  subsequent  deed,  executed  on  a  bona  bonaftde 
^fide  consideration  of  money  or  marriage. 

Mai^ball  t.  Bookeb,  March  T.  1818;  1  Yerg.Tenn.  Rep.  13. 

S.P.  Bell  r.  Blanet,  2  Murphy's  Rep.  171.  „    ^ 

The  court  held,  that  a  voluntary  conveyance  of  personal  pro*  «r  if  the  con 
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w^*t"d^  pcrty  by  a  husband  to  a  trustee,  for  the  benefit  of  his  wife  and 
children,  is  not  void,  as  to  a  subsequent  purchaser  for  value,  if 
the  conTeyance  be  registered.  If  the  plaintiff  was  a  creditor, 
it  would  have  been  Tuid;  but  be  i«  not  a  creditor,  but  a  subse- 
quent purchaser.* 

6. 

Brackett  AMD  WIFE  T.  Waite,  et  al.  Feb.  T.  1832,  4  Vt. 
Rep.  389.  S.  P.  Howard  v.  Williams,  1  Bailey's 
Rep.  575. 

*^a»^I«        William  Ford  being  worth  $60,000,  and   owing  at   the  time, 

l^oodwhen  $16,000,  couTcyed  to  his  daughter,   the  wife  of  the  defendant 

notbc'rw "  b«low,  an   estate  worth  $1000,  the  consideration  expressed  in 

dered  ffieiad  the  deed,  being  for  love  and  natural  affection.     Shortly  after  the 

inibMqtttnt  conveyance,  a  flood  swept  away  Ford's  property,  and  left  him 

€v«nii.       insolvent.     At  the   time  of  the   conveyance  to  the   daughter. 

Fold  owed   Waite,  the  plaintiff  below,  $1000,  and  gave  him  a 

mortgage  on  the  land,  previously  conveyed  to  his  daughter. — 

And  the  question  was,  who  had  the  best  right  to  the  land. 

Baylies,  J.  held,  the  conveyance  to  the  daughter  should  pre- 
vail— ^that  it  was  good  against  the  subsequent  mortgage.  And 
that  if  a  voluntary  conveyance  be  good  and  valid  in  law,  at  the 
time  it  is  made,  it  will  not  be  rendered  fraudulent  by  subsequent 
events  by  which  the  grantor  becomes  insolvent.  The  principles 
in  this  case,  was  examined  and  confirmed,  in  Bracket,  and  wife 
v.  Waite,.  e/ a/.  6  Vt.  Rep.  41  !• 

7. 

Thompson  v.  Doughertt,  March  T.  1826,  12  Sergt.  &  Rawle's 
Penn.  Rep.  448.  S«  P.  Anderson  v.  Roberts,  18 
Johns.  N.  Y.  Ch.  Rep.  526;  Sexton  v.  Wheaton,  8 
Wheat.  Rep.  229;  Reed  v.  Livingston,  8  Johns.  Ch* 
Rep.  372;  Doyle  v.  Sleeper,  1  Dana's  Rep.  631. 

But,  whara  ^^  ^^'  J^^^****!  J-  Where  there  is  a  voluntary  settlement, 
Uied«ed  it  and  indebtedness  at  the  time,  and  the  recovery  of  these  debts  is 
sequent  ve  delayed,  hindered  or  defeated,  such  settlement  is  fraudulent  and 
ditonart     yoid,  and  the  avoidance  of  it,  on  account  of  such  indebtedness, 

-''  Thvre  if  a  dietinction  betwera  the  13  Elix.  c.  5,  and  tbe  statute  27  Eliz.  c.  4. 
All  voluntary  coiiTeyaoces  are  not  void  against  creditors,  the  same  as  against  sub* 
sequent  purchasers.  Bj  the  statate  27  Elis.  c.  4,  subsequent  purchasers  for  a  yal** 
vable  coQtiideratioii,  may  set  aside  the  former  Toluntarj  conveyance,  though  made 
hona  fide,  eTen  though  such  purchasers  had  full  notice  of  the  preyious  conTeyance. 
And  the  statute,  27  Elis.  o.  4,  does  not  apply  to  goods  and  chattels,  hut  to  real  es- 
lat«  only;  See  Story *s  Eq.  vol.  1,  p.  344. 
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lets  in  tke  subsequent  creditors  on  the  property,  to  satisfy  their 
debts.  And  I  consider  it  as  an  undeniable  position,  that  subse* 
quent  creditors  are  let  in  where  the  settlement  was  made  in 
contemplation  of  future  debts;  or  where  it  is  requisite  to  inter- 
fere and  set  aside  the  settlement  in  favor  of  prior  creditors,  or 
where  the  subsequent  creditors  can  impeach  the  settlement  as 
fraudulent,  by  reason  of  the  prior  indebtedness.  In  Doyle  v. 
Sleeper,  the  court  held,  that  where  a  father  purchases  an  estate, 
and  he  has  the  title  made  to  his  children,  and  was  indebted  be- 
fore the  purchase,  and  other  circumstances  indicating  an  intent 
to  defraud,  that  the  estate  was  liable  for  the  debts,  it  would  be 
otherwise^  if  the  conveyance  to  the  children  was  intended  as  an 
advancement,  and  not  as  a  fraud  upon  creditors. 


II.  VOLUNTARY  CONVEYANCES.     And  see  tit.  "  Fraudu- 
lent Conveyances/'  ante^  vol  6,  p.  468  to  481. 

1. 

• 

Thompsov  V.  DouGHERTT,  March  T.  1826,  12  Sergt.  &  Rawl. 

Penn.  Rep.  443;  Young,  et  al.  v.  Pate,  et  al.  4  Yergr. 

Rep.  164;  How  v.  Wa&b,  4  Oreenl.  Rep.  195;  Damon 
.  V.  Baya^t,  2  Pick.  Rep.  411;  Doyle,  et  al.  v.  Slbep- 

Eft,  ET  AL.  1  Dana's  Rep.  531. 
Robert  Mercer,a  man  of  large  fortune,being  engaged  in  the  auc  •  A  Tolunia 
tion  business  with  one.Steel,  and  finding  his  a&irs  assuming  an^^uToid 
unfavorable  aspect,  conveyed  a  large  portion  of  his  real  estate •Ji^'***^* 
to  his  wife,  for  the  benefit  of  herself  and  children,  and  after*  the  tho*  it 
wards  conveyed  to  trustees  the  same  property,  for  the  same  pur-  ^ISitu  Ci 
poses,  being  indebted  at  the  time  to  sundry  persons.     The  part-»«t"^a 
nership  continued  for  the  period  of  a  year  after  the  assignment  debts  ara 
for  the  benefit  of  the  wife  and   children,  when  it  was  dissolved,  !fL*i?JL^ 
the  firm  being  largely  indebted  to  various  persons.  Mtued. 

"  Duncatiy  J.  held,  that  the  settlement  was  void,  as  to  debts  ex- 
isting at  the  time  it  was  made,  if  the  recovery  of  such  debts  be 
delayed,  hindered  and  defeated  thereby,  and  if  the  assignment 
be  set  aside  on  the  ground  that  it  is  fraudulent,  not  only  exist* 
ing  debts,  but  all  subsequent  debts  will  be  let  in  on  the  property 
settled.  Hi3  honor  observed,  that  a  man  may  make  what  dispo- 
sition of  his  property  he  pleases,  but  he  has  no  right  to  defeat  his 
creditors.  The  object  of  the  legislature  in  enactbg  the  statute, 
13  Eliz.  Ch.  5,  was  to  protect  creditors  from  those  frauds  which 
are  frequently  practised  by  debtors,  under  the  pretence  of  dis- 
cha];ging  a  moral  obligation.    The  statute,  however,  carefully 
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exempts  from  such  imputation  the  bona  Jide  dischargee  of  a  mor* 
al  duty.  It  does  not,  therefore,  declare  all  voluntary  conYey* 
ances,  but  all  fraudulent  conveyances  to  be  void.  And  whether 
the  conveyance  be  fraudulent  or  not,  is  declared  to  depend  on  the 
consideration  being  good  and  b(ma  Jide. 

The  enquiry  i%  what  shall  be  deemed  to  be  a  good  conaiderd- 
tioU)  and  what  is  .intended  by  requiring  in  a  conveyance  such 
consideration  io  ht  bona  Jide  9  Blood,  natural  love,  and  affec- 
tion,  are  good  considrations;  and  a  gift  on  such  considerations 
will  prevail,  unless  it  break  in  upon  the  rights  of  others.  But 
if  it  break  in  upon  such  rights,  it  is  equally  clear  it  ought  to  be 
set  aside. 

If,  therefore,  a  man,  being  indebted,  convey  to  the  use  of  his 
wife  and  children,  such  conveyance  is  within  the  statute,  for  al- 
though the  consideration  be  good,  it  is  not  bona  fide;  that  is,  the 
circumstances  of  the  grantor  make  it  inconsistent  with  that 
good  faith  which  is  due  to  his  creditors.  Where  the  debts  are 
delayed,  t)r  hindered  or  defeated,  and  the  settlement  is  declared 
void,  subsequent  creditors  are  let  in  or  the  property  ^settled. 

2. 

Hodgson  v.  Butts,  Feb.  T.  1806,  3  Cranch^s  U.  S.  Rep,  140; 
RfiED  V.  Livingston,  3  Johns.  Ch.  Rep.  481;  Harten 
V.  Gibson,  4  Dess.  Rep.  139;  Hudnall  v.  Tuesdale^ 
1  M^Cord's  Rep.  227. 
Tbtffee  Voluntary  conveyances  are   protected. by  the   statute,  in  all 

not  apply    cases,  where  they  do  not  break  in  upon  the  rights  of  others.— 
jwrindabT  ^^*  when  they  do  break  in  upon  those  rights,  they  are  held  void. 
^attiM     If  a  maO)  who  is  indebted,  conveys  property  to  his  wife  and 
MTayaaes  children,  such  conveyance  is,  or  may  be  within  the  statute,  the 
consideration  being  good  between  the  parties,  yet  it  is  not  bona 
fide.    For  the  debtor  cannot  withdraw  his  property  voluntarily 
from  the  claims  of  the  creditors.    But  the  doctrine  does  not  ap- 
ply to  a  man  not  indebted  at  the  time,  or  in  favor  of  subse- 
quent creditors,  unless  it  is  done  in  meditation  of  future  fraud, 
which  will  avoid  the  conveyance^  though  made  when  the  party 
was  not  indebted.     In  the  case  Bennet  v.  Bedford  Bank,  11 
Mass.  Rep.  421,  the  court  held,  that  a  voluntary  conveyance  by 
a  father  to  his  son,  for  the  consideration  of  love  and  good  will, 
he  not  being  in  embarrassed  circumstances  at  the  time,  was  good 
against  subsequent   creditors.      And  in  Parker  v.   Proctor,  9 
Mass.  Rep.  390,  that  a  conveyance  from  a  father  to  his  son, 
ten  years  of  age,  the  father  at  the  time  having  other  real  estate 
sufficient  to  support  himself  and  family,  and  not  being  incum- 


—.—J '-■-.J.—  ——   --  -> — J  -.    .-L"— .     .a.  -•  J"'»~-"^^^^^^"^^^^^ 


VOLUNTARY  CONVEYANCES  AND  ASSIGNMENTS.  327 

bered  with  debt,  and  continuing  with  the  son  in  occupation  sof 
the  land,  waa  held  good  against  a  creditor,  who  had  levied  an 
execution  on  the  land,  as  the  father^s  estate,  the  creditor  having 
had  notice  of  the  conveyance  to  the  son.  And  see  Croft  v.  Ar- 
thur, 3  Dess.  233;  Taylor  v.  Eubanks,  3  Marsh,  Rep.  241.— 
And  see  also,  anie,  vol.  6,  p.  469. 

3. 

Hind's  Lessee  v.  Lonosworth,  Feb.  T.  1826,  11  Wheat.  U.  S. 

Bcp-  213;  Jackson  v.  Peck,  May  T.  1830,  4  Wend.  N. 

Y.  Rep.  300;  Smith  v.  N:iel,  1  Hawk.  Rep.  341;Tkot- 

Tsa  V.  Howard,  I  ib.  320;  Taylor  v.  Heriott,  4  Des. 

Rep.  232. 
Per  Cur,     Thompsm^  J.    A  deed  from  a  parent  to  a  child,  for  h/i^dTbt 
the  consideration  of  love  and  affectioD,  is  not  absolutely  void,  as  edtoaumtf 
against  creditors.     It  may  be  so  under   certain  circumstances;  question  b^ 
but  the  mere  fact  of  being  in  debt  to  a  small  amount,  ^ould  not  jjs  whether 
make  the  deed  fraudulent..    If  it  could  be  shown  that  the  gran- fraud  or  nou 
tor  was  in  prosperous  circumstances  and   unembarrassed^  and 
that  the  gift  to  the  child  was  a  reasonable  provision,  according 
to  his  state  and  condition  in  life,  and  leaving  enough  for  the  pay- 
ment of  the  debts  of  the  grantor.     The  want  of  a  valuable  con- 
sideration  may  be  a  badge  of  fraud,  but  it  is  only  presumptive, 
not  conclusive  evidence  of  it,  and  may  be  met  and  rebutted  by 

evidence  on  the  other  side.  In  the  case  of  a  voluntary  .convey- 
ance, as  much  as  in  any  other  case,  the  question  Is  as  to  actual 
fraud,  and  is  to  be  passed  upon  and  decided  by  a  jury.  The 
same  principle  was  decided  in  Usher  v.  Hazeltine,  3  Greenleaf '» 
Rep.  471;  Parker  v.  Proctor,  6  Mass.  Rep.  390.  And  Jackson 
V  Seward,  6  Cow.  Rep.  57.  And  the  court  says,  in  West  v.. 
Dubberly,  2  Taylor^s  Rep.  38,  that  whatever  may  be  the  exter- 
nal formalities  o€  a  deed,,  yet,  if  Us  design  be  to  deflraud  credf* 
tors,  it  is  void. 

4. 

Catbcart,  et  al.  v.  Robinsoh,  Jan.  T.  1831^6  Pet.  U.  S.  Rep. 

p. -264. 
Per  Cur.    Marshidlf  C.  J.     A  conveyance  by  a  debtor,  of  the  a  ^„^ev 
whole  of  his  property  to  trustees,  for  the  benefit  of  his  wife  and  aoeeof  a 
his  issue,  is  a  voluntary  conveyance,  and  ia  at  tbis  day  held,  by  woMrtv 
the  courts  of  England,. to  be  absolutely  void  under  the  statute  ror  the  ben^^ 
27  Eliz.,.  against  a  subsequent  purchaser^  even  though  he  pur-  ehadren,^ 
chased  vnth  notice.     These  decisions  do  not  maintain,  that  ^hcUym^ 
transaction  y  valid  at  the  time^  is  rendered  invalid  by  the  subse-  fSsr^iiMit 
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purchaser  quent  act  of  the  party.  They  do  not  maintab  that  the  charac- 
tice.*  ter  of  the  transaction  is  changed,  hut  that  testimony  afterwards 
furnished  may  prove  its  real  character.  The  subsequent  sale  of 
the  property  is  carried  back  to  the  deed  of  settlement,  and  con- 
sidered as  proving  the  deed  to  have  been  executed  with  a  frau- 
dulent intent  to  deceive  a  subsequent  purchaser. 

5. 

I 

Chapin  v.  Pease,  June  T.  1834, 10  Conn.  Rep.  69. 
Soarecm        Ejectment. 

thJgranue      ^o^  parties  claimed  under  Barnabas  Pease.     Barnabas  Pease 
of  m  fraudu  conveyed  by  deed  to  the  defendant,  21st  October,  1828,  and  the 
IsTom      '  plaintiff  levied  on  the  land,  12th  December,  1829.     The  deed 
dSfifc**^"  from  Moses  Pease  to  the  defendant,  was  made  to  defraud  credi- 
tors, in  1817,  but  the  defendant  proved  that   he   endorsed  for 
Pease,  and  to  save  himself  harmless,  took  a  deed  of  the  premises 
in  question,  and  gave  to  Peas^  a  writing,  to  re-convey  the  prem- 
ises, when  he  should  be  fre^d  from  the   said  responsibilities, 
which  he  had  and  might  incur.     This  took  place  in  1817,  and 
the  defendant  remained  in  possession  of  the  land  until   1828, 
when,  being  in  insolvent  circumstances,  re-conveyed  it  back  to 
Pease  without  consideration.     The  court  held,  the  transfer  was 
fiaudulent  and  void  as  to  the  defendant's  creditors,  whose  debts 
were  contracted  in  1826. 

Bisselly  J.  Under  these  circumstances,  the  conveyance  from 
Barnabas  to  Moses  Pease,  being  voluntary,  was  fraudulent  and 
void  as  to  his  creditors;  Sexton  v.  Wheaton,  8  Wheat  Rep.  229; 
Reade  v.  Livingston,  3  Johns  Ch.  Rep.  500« 

6. 

Babh  v.  Hatch,  et  al,  3  Ham.  Ohio  Rep.  527;  (Ohio  Cond. 

Rep.  662.) 
PoneniiHi  Per  Cur.  Sherman^  /.  It  is  contended,  that  the  conveyence 
doris*on?y  of  thehouse  and  lot  in  question,  by  the  company,  and  remaining 
firesump  jji  possession  after  the  deed,  contrary  to  its  terms,  and  upon  no 
dance  of  obligatory  definite  lease,  (from  the  vendee,)  is  a  fraud,  per  se^ 
fraod par  ta  ^8^^°^^  ^^^  creditors,  and  as  to  them,  the  estate  did  not  pass  by 

*This  case  accords  with  the  Enf^liih  rule;  Chapttan  r.  Emery,  Cowp.  Rep.  278. 
The  title  of  a  purchaser,  for  a  valuable  coDsideration,  caanot  be  defeated  by  a  prior 
selUeaeiit,  of  which  ha  had  ne  notice,  though  he  purchased  of  one  who  had  obtain- 
ed a  eonTcyance  by  fraud,  bat  ef  which  fraud  ha  was  ignorant ;  Doe  v.  Martyr,  1 
N.  Rep.  332.  And  sea  Doe  y.  Routledge«  Cuwp.  Rep.  705;  Dee  t.  James;  16  East 
Rep.  212.  The  principle  is  illustrated  in  Anderson  t.  Roberts,  and  Fletcher  r. 
Peck,  ante^  vol.  5,  p.  471. 
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the  d€«d«.  It  ia  unneceMar  j^  in  this  case,  to  enquire  whether  re* 
taining  possession  of  chattels  after  sale,  by  a  debtor^  is  as  to  cre- 
ditors a  fraud  per  i€y  or  merelj  eridence  of  a  fraud,  to  be  consid* 
ered  in  connection  with  all  the  other  circnmstances,  to  ascertieiin 
whether  there  was  fraud  in  fact.  There  are  numerous  highly  re- 
spectable authorities  on  this  question,  directly  conflicting  with 
each  other,  but  I  ha^e  not  been  able  to  find  a  case,  where  it  has 
been  judicially  determined,  that  a  sale  and  conveyance  of  lands 
was  to  be  deemed  absolutely  fraudulent  in  law,  against  creditors, 
because  the  grantor  retained  posaessiDU  of  t)ie  deed.  See  Ha* 
birth  T.  Sands,  2  Johns.  Ch.  Rep.  46. 

Sntoer  t.  Gee,  et  al.  May  T.  1833,  4  Leigh^s  Va.  Rep.  635 ; 

Clayton  v.  Ahthont^  6  Rand.  Rep.  306^  Shields  ▼. 

Ahde&son,  3  Leigh's  Rep.  735;  Beastoh  t.  OAiNca,  4 

Hen.  &  Munf.  151. 
Tucker y  J.  in  deltTering  the  opinion  of  the  court,  says: — ^**But  And  a  sub 
it  may  not  be  amiss  to  say,  that  it  is  strongly  my  impression,  that  ul^^^may 
the  failure  to  deliver  possession,  where  there  is  no  real  fraud  In-  wn»'*^ 
tended,  does  not  attach  fraud  on  the  transaction  fojrever,  and  tion. 
that  a  subsequent  deliyery  will  make  it  valid  and  effectual  against 
all .  creditors,  whose  debts  are  contracted,   and   all  purchasers 
whose  bargains  are  made,  after  such  subsequent  delivery.     The 
taking  possession  will  at  least  make  it  the  same  thijcig  a^  if  the 
deed  was  then  made. 

8. 

Jacksom  v.  Mtbes,  Jan.  T.  1821,  18  Johns.  N.  Y.  Rep.  425; 
FowLEE  ▼.  Fexsbt,  3  Conn.  Rep.  320;  Fox  v.- Hills,  I 
Day's  Cas.  295. 

Ejectment.  ^ 

Morse  sued  one  Adsit,  and  recovered  judgment,  m  an  action  ance  to  de 
of  slander,  and  issued  execution  in  November,  1816.    The  de-  t^^noftorf 
fendant  gave  in  evidence  conveyances  to  him,  by  AdsH,  of  the  and  prevent 
premises,  26th  of  August,  1816.      The  deed  for  the  land  was  de-  ecut^o  m 
livered  a  few  dayk  before  the  trial,  and  it  was  generally  known  Jjjy^|5I;^ 
^be  cause  would  be  tried.     No  money  was  paid,  but  notes  were 
given  for  the  price. 

The  judge  declared  the  deeds  fraudulent  and  void,  and  the  ju- 
ry, in  accordance,  found  a  verdict  for  plaintiff. 

Motion  for  a  new  trial. 

Per  Cur,     Woodwcrthj  J.    There  is  no  doubt,  in  my  mind,  that 
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the  purchase  -was  made  for  the  purpose  of  placing  Adsit's  pro- 
perty bnyond  the  reach  of  any  judgment  or  execution. 
Motion  denied. 

9. 
VioLETT  V.  VioLETT,  Fall  T.  1834,  Dana^s  Ky.  Rep.  323, 

Th^princi         ««      .         . 

pledoetnot     .Ejectment. 

bSTa^fide  *  ^  '^^^  defendant  moved  the  court  to  instruct  the  jury,  that  if 
Tendee, who  they  beHeved  the  vendor  sold  the  land  to  the  vendee,  for  the  pur- 
know  of  ihe'P^s^  of  defrauding  his  creditors,  yet,  if  they  believed  the  vendee 
^TndorV^*^'^^^  nothing  of  it,  and  did  not  participate  in  it,  then  the  deed 
purticipate  to  the  vendee  was  not  void,  on  account  of  the  fraudulent  iriten- 
**^''  tion  of  the  vendor.     Which  instruction  the  court  refused  to  give. 

Verdict  for  the  plaintiff,  an3  error  to  this  court. 
PtT  Cur.  J^icholasy  J,  The  judgment  must  be  reversed,  ft 
-  would  be  a  most  literal,  rigorous  and  unwarrantable  construc- 
tion of  the  statute  against  fraudulent  conveyances,  to  make  fair 
Kndchonafide  purchasers  the  victims  of  an  undivulged  or  unas- 
certained fraudulent  intention  on  the  part  of  their  vendors. — 
Where  a  fair  equivalent  is  received  by  a  debtor,  for  the  sale  and 
transfer  of  his  property,  he  is  not  disabling  himself  thereby  from 
the  payment  of  his  debts,  and  in  legal  estimation,  no  prejudice 
can  thence  ensue  to  his  creditors.  The  protection  of  honafidt 
purchasers  is  as  much  the  object  of  the  act,  as  the  protection  of 
creditors;  and  it  would  not  be  consonant  with  its  spirit  or  policy,, 
to  make  either  the  victims  of  an  over  anxiety  to  protect  the 
others. 


HI.  ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS.* 

1. 

BuRD  V.  Smith,  4  Dall.  Penn.  Rep.  85;  Harmam  v.  Reese,  1 
Browne's  Rep.  10;  Cameron  v.  Montgomery,  13  S.  & 
R.  132,  Hendricks  v.  Robinson,  2  Johns,  Ch.  Rep. 
283.     S.  C.  in  error,  17  Johns.  Rep.  446. 

ry  jonw  ^^  Smithy  J.  Voluntary  conveyances  of  their  estate,  made 
ancfi  for  (be  by  iona^tfe  debtors,  to  trustees,  for  the  benefit  of  their  creditors, 
erecfiiorsis  though  a  preference  is  given  to  one  or  more  of  the  creditors,  b.- 
legal.  exclusion  of  the  rest,  have  frequently  been  recognised  and  sup- 
ported by  the  courts  of  Pennsylvania.  And  the  same  rule  pre- 
vails in  other  states;  Grover  v.   WakemaR,  11  Wend,  Rep-  187; 

And  set  title  '^Debtor  and  Creditor,^'  nntt  rol.  4,  p.  160,  where  the  prracipl* 
casce  are  collided. 
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Atkinson  v.  Jordon,  5  Ham.  Rep.  293  ;   Halsey  v.  Whiting,  4 
Mason's  Rep.  230;  Ingraham  v.  Wheeler,  6  Conn.  Rep.  277. 

ThompsoTiy  C.  J,  in  Murray  v.  Riggs,  15  Johns.  Rep.  585,  ob- 
served, that  it  was  a  settled  principle,  both  at  law  and  in  equity, 
that  a  failing  debtor  has  a  just,  legal,  and  moral  right,  to  pre- 
fer in  payment  one  creditor  to  another,  or  a  set  of  creditors  to 
others. 

2. 

Jackson  t.  Paakek.  May  T«  1828,  9  Cowen^s  N.  Y*  Rep«  73. 

S.  P.  Jackson  v.  Scott,  18  Johns.  Rep.  94;  Jacksqv  y. 

.  G&aham,  3  Caine's  Rep.    188;   Magkie  v.  Cazrns,  5 

Cow.  Rep.  54;  Bar  v.  Hatch,  et  al.  3  Ham.  Rep.  537. 

"  Per  Cur.     Savage,  C.  J.     It  has  been  decided,  that  a  failing  fo/S7d!St 
debtor  may  prefer  one  creditor,  or  a  set  of  creditors,  by  an  as-  or  and  his 
signment  of  his  property;  but  if,  in  that  assignment,  a  provision  re!!!der^e 
is  made  for  himself  or  his  family,  the  whole  assignment  is  void,    assignment 

3. 

Parker  v.  Pattee,  Oct.  T.  1827,  4  N.  H.  Rep.  176.     * 

Per  Cur.     Richardsanj  C.  J.     It  must  now  be  considered  as^J[-Jj,"" 
settled  law  in  this  state,  that  when  goods  are  sold  by  a  person  in  vherethe 
debt,  and  a  bill  of  sale,  absolute  on  its  face,  given,  any  secret  lutt. 
reservation  of  an  interest  in  the  goods  to  the  seller,  must  be  con- 
sidered, with  respect  to  his  creditors,  a  fraud,  and,  as  to  them, 
will  render  void  the  contract* 


Jackson  v.  Brush,  May  T.  1822,  20  Johns.  N.  Y.  Rep.  5.    S. 
P.  Hyslop  v.  Clark,  14  ib.  458;  Murray  v.  Rigos,  15 
ib.  571. 
The  court,  Yeates,  J.  held,  that  a  conveyance  by  a  person,  in-  At  where 
<lebted  at  the  time,  absolute  on  the  face  of  it,  but  for  the  purpose  mentwacto 
of  authorising  the   grantee  to  convert  the  land  into  money  and  ?*jjj^^^* 
to  pay  the  debts  of  the  grantor,  and  returning  the  balance  to  the  return  the 
grantor,  if  there  was  any,  after  the  payment  of  the  debts,  is  frau-  ihe^ilSgn 
dulent  and  void  against  creditors.  or. 

6. 

jQrover  v.  Wareman^  Dec.  T.  1833, 11  Wend.  N.  Y.  Rep.  187; 
S.  P.  Atkinson  v.  Jordan,  5  Ham.  Rep.  293;  Peerpont 
V.  Graham,  4  Wash.  C.  C.  Rep.  232;  Halsey  v.  Whit- 
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K£Y,4  Mas.  Rep.SSO;  Ingbabjlm  t.  Whskler,6  Ceno. 
Rep,  277;  Durd  v.  Smith,  4  Dall.  Rep.  76;  Lippencott 
T.  Barker,  3  Binn.  Rep.  174;  Bordsit  r.  Sumner,  4 
Pick.  Rep.  265;  Andrews  t.  Ludlow,  5  ib.  28. 

r^Un^^po^-  '^^^  court  held,  upon  a  reYiew  of  all  the  authorities,  that  a 
the  fenn  debtor,  in  failing  circumstancea,  may  prefer  one  creditor  to  ano- 
henaions  of  ther,  or  a  class  of  creditors,  if  he  assigns  all  bis  property  for  the 
loCT.*^'*'**     purpose  of  being  applied  to  the  payment  of  his  debts — that  the 


assignment  roast  be  absolute  and* unconditional,  and  contain  no 
reservation  or  condition,  for  the  assignor's  benefit,  and  does  not 
coerce  by  operating  upon  the  apprehensions  and  fears  of  his  cre- 
ditors, an  absolute  discharge  as'  a  considerattbn  for  a  partial  dir* 
idend  and  a  release  of  the  debtor. 


IV.  OF  THE  SALE  AND  ASSIGNMENT  OF  GOODS.  &c. 

And  see  toK  5,  p.  473  to  478^ 

!• 

IIamjltont.  Russel,  Feb.  T.  1803,  1  Oanch'a  U.  S.  Rep. 
309;  YouNO  t.  Pate,  4  Yerg.  Rep.  164;  Brook  v.  Pow- 
ers, 15  Mass.  Rep,  244 ;  Jackson  t.  Town,  4  Cow. 
Rep,  599;  Talcott  ▼.  Wilcox,  9  Conn.  Rep.  134; 
WooDBRiDGfi  V.  Perkins,  3  Day^s  Rep.  377 ;  Patton 
T.  Smith,  4  Conn.  Rep.  455;  Swift  t.  Thompson,  9  ib. 
p»  63. 

When  ih«  '^^^  court^  C  /.  Marshall^  held,  that  modern  decisions  have 
court  are  lo  determined,  that  ail  unconditional  sale,  where  the  possession  does 
tiMrthere^  ^^^  accompany  and  foUow'the  deed,  is,in  respect  to  creditors,by 
befiraudor  |h^  statute  of  Eliz.,  a  fraud,  and  should  be  so  determined  by 
the  court. 

2. 

Conrad  t.  Thr  Atlantic  Ins.  Co.  Jan.  T.  1828,  1  Pet.  U.  S. 
Rep.  386.  S.  P.  Bissel  v.  Hopkinr,  3  Cow.  Rep.  166  ; 
Shield,  et  al.  t.  Anderson,  3  Leigh's  Va.  Rep.  729 ; 
Clayton  t.  Anthony,  ib.;  Brqaks  r.  Powers,  15  Mass. 

And  WW.  *^P"  *'°* 

tbesAieit       Per  Cuf,    5lDry,  /•    Without  undertaking  to  suggest  wheth* 

^^jJj'^'M''  er,  in  any  case,  the  want  of  possession  of  the  thing  sold,  con- 
ed pos&ei  sfitutes,  per  te,  a  badge  of  fraud,  or  is  'only  prima  fadCj  a  pre- 
sumed nau*  sumption  of  fraud;  a  question  upon  which  a  diversity  of  opin- 
<2ulent.        ^QQ  2Lnd  judgment  has  been  expressed ;  it  is  sufficient  to  say. 
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that  in  case  even  of  an  absolute  sale  of  personal  property,  the 
want  of  suth  possession  is  not  presumptive  of  fraud,  if  posses- 
sion cannot  from  the  circumstanceF  of  the  property,  be  within 
the  power  of  the  parties. 

And  in  Bissel  v.  Hopkins,  Savage^  C.  J.  remarks,  that  posses- 
sion by  the  vendor,  of  personal  chattels,  after  the  sale,  is  not 
conclusive  evidence  of  fraud.  The  vendee  may,  notwithstand- 
ing, upon  proof  that  the  sale  was  hofM  fide^  and  for  a  valuable 
consideration,  and  that  the  possession  of  the  vendor,  after  such 
sale,  was  in  pursuance  of  some  agreement,  not  inconsistent  with 
honesty  in  the  transaction,  hold  under  his  purchase  against  cred- 
tors. 

3. 

a 

jACKiON  V.  TiMMERAdLAN,Oct.T.  1831,  7  Wend.  N.Y.  Rep.  436. 
SfiwAKP  V.  Jackson,  8  Cow.  N.  Y.  Rep.  406;  jAcxtoK 
V.  Pekk>  4  Wend.  Rep.  303  ;  Callem  v.  Thomfsov,  3 
Yerg.Hep.  475;  Ragan  v.  Keknepy,  1  Tenn.  Rep,  91; 
Taulkner  v.  Perkins,  2  Hay.  224. 
It  became  a  question  in  this  case,  whether  a  deed  by  a  parent  '^'^^•*'* 
to  his  child,  in  consideration  of  love  and  natural  affection,  was  itntornoi 
fraudulent,  and  whether  it  was   for  the  court  or  jury  to  decide  {J^*^^j^ 
upon  the  fraud.    '  jwy. 

Per  Cut.  SuiherUtndf  J.  Whether  fraudulent  or  not,  was  io 
this,  as  in  all  other  cases,  a  question  of  fact  for  the  jury.  There 
is  no  such  thing  as  fraud  in  law,  as  distinguished  from  fraud  in 
fact.  What  was  formerly  considered  as  fraud  in  law,  or  conclu- 
sive evidence  of  fraud,  and  to  be  so  pronounced  by  the  court,  is 
now  prima  facie  evidence,  to  be  submitted  to,  and  passed  upon 
by  the  jury.  And  see  Trotter  v.  Howard,  1  Hawk's  Rep.  320; 
Darwin  v.  Handley;  3  Yerger's  Rep.  602;  Terry  v.  Belcher,  1 
Bailey's  Rep.  568 ;  Howard  v.  Williams,  ib.  575. 

4. 

Callen  v.  Thompson,  Aug.  T.  1832,  3  Yerger's  Tenn.  Rep. 

p.  475. 
Per  Our.     Green j  J.     This  rule  we  think,  comports  best  with  TWonwof 
the  understanding  and  interest  of  society.     It  throws  the  onusontfatpur^ 
of  proof  upon  the  vendee,  and  places  it  beyond  the  reach  of  pro-  !uJ**'|W® 
bability,  that  cases  of  fraudulent  sales,  with  this  presumption  mU  vu 
against  them,  can  be  sustained  before  a  jury.     If  the  possession 
continue  in  the  vendor,  the  presumption  of  fraud  arises  from  this 
strong  evidence  of  it ;  but  it  is  a  presumption  which  may  be  re- 
pelled by  proof  of  fairness  in  the  transaction,  and  proof  of  a  full 
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ami  adequate  consideration  paid.  We  do  not  tliink,  that  the  dan- 
ger of  injury  to  creditors,  from  the  adoption  of  this  rule  would 
be  considerable;  and^surely  it  would  shock  the  common  sense  of 
mankind^  to  say,  that  where  a  purchase  has  been  fairly  made, 
and  a  full  consideration  has  been  paid  for  the  property,  if  the 
vendor  venture  to  indulge  a  kind  and  benevolent  feeling  towards 
an  unfortunate  family,  by  permitting  the  property  to  remain  a 
short  time  with  the  vendur,  he  shall  not  in  a  contest  with  a  cred- 
itor, be  permitted  to  prove  that  the  transaction  was  fair,  but  that 
the  law  will  conclude  him^  and  brand  one  of  his  best  acts  with 
the  foul  appellation  of  fraud;  Vide  Lewis  v.  Whittemore,  5  N. 
H.  Rep.  364;  Trask  v.  Bowers,  4  ib.  309. 

6. 

OsBOKNE  V.  Moss,  Nov.  T.  1810,  7  Johns.  N.  Y.  Rep.  161.     S. 
P.  Lesske  of  Burgett  v.  BuKGEtT^  1  Ham.  Rep.  469; 
,  Gillespie  v,  Gillespis,  2  Bibb's  Rep.  91. 

IcntcMTey  '^^^  court  held,  that  if  goods  be  conveyed  to  defraud  credit- 
mneeoras  ors,  the  conveyance  is  void,  only  as  to  the  creditors,  but  is  good 
.gSd^  AS  between  the  parties,  their  executors  and  administrators.  The 
Mjrtii!**    same  principle  was  decided  in  Hawes  v.  Leader,  Cro.  Jac.  270* 

And  the  court  held,  in  Chiles  v.  Coleman,  2  Marsh.  Rep.  299. 

that  the  consideration  of  a  deed  could  not  be  impeached  between 

the  grantor  and  his  heir  and  the  grantee.     And  see  Carneal  v. 

May,  2  Marsh,  596. 

6. 

Chapin  v.  Pease,  June  T,  1834,  10  Conn.  Rep.  69;  Dbinkwa- 
ter  v.  Dbinkwateb,  4  Mass.  Rep.  247;  Benton  v. 
Jones,  8  Conn.  Rep.  186 ;  Pa&keb  v.  Procter,  9  Mass. 
Rep.  390. 

i^rato        ^^^  ^^^-     ^^^^lly  J'     The  conveyance  from  the  defendant  to 
^pties  to    Barnabas  Pease,  in  1817,  being  intended  to  defraud  the  creditors 

«nca?/^l  of  ^^^  former,  was  void  as  to  them,  but  good  as  between  the 
*»^t«-        parties. 

7. 

Sturtevant,  et  al.  v.  Ballard,  Oct.  T.  1812,  9  Johns.  N.  Y. 
Rep.  337.     S.  P.  Hamilton  v.  Russel,  1  Cranch  Rep. 
Aod  MVlao  209;  Alexander  v.  Deneal,  2  Munf.  341 ;  Boyers  v. 

ui« whe«  Smithers,  1  Litt.  Rep.  1 12. 

ihy  kqow      Mccker  sued  Holt,  and  obtained  judgment  against  him  for 
toil.  $310,  and  ?l  JL  fa*  was  delivered  to  the  defendant  as  sheriff,  who 
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on  the  same  day  levied  on  Holt's  goods;  and  on  the  evening  of 
the  same  day,  the  plaintiffs  removed  the  goods,  claiming  theia 
under  a  bill  of  sale,  given  by  Holt  near  three  months  before  the 
levy.  The  bill  of  sale  was  "  in  consideration  of  $102,  paid  to 
Holt  by  the  plaintiffs,  and  also  in  consideration  that  he  Holt, 
was  to  have  the  use  and  occupation  of  certain  tools  and  in- 
struments, therein  mentioned,  for,  and  unto  the  full  end  and  term 
of  three  months  next  following." 

Per  Cur.  Kent,  C  J.  The  question  is,  whether  the  sale  to 
the  plaintiffs,  under  the  above  circumstances,  was  valid  in 
law,  as  against  the  judgment  creditor.  As  between  the  parties 
to  it,  a  sale  of  chattels,  unaccompanied  by  possession,  may  )>e 
valid.  It  may  even  be  valid  as  against  a  creditor,  who  was 
knowing  and  assenting  to  the  sale,  but  this  is  not  such  a  case.— 
And  his  honor  after  referring  to  Edward's  v.  Harben,  2  T.  R. 
587;  Hamilton  v.  Russel,  1  Cranch,  309;  Davies  v.  Cope,  4  Binn* 
258;  and  the  cases  where  a  postponed  delivery  has  bcien  allow- 
ed ;  Bucknal  v.  Roiston,  Prec.  in  Chan.  285;  Cole  v.  Davis,  1 
Ld.  Rayro.  724;  Kidd  v.  Rawlin^on,  2  B.  &  P.  59;  Waters  v.. 
M'Clenan,  4  Dall.  Rep.  208,  observed, — we  may  conclude  that 
a  voluntary  sale  of  chattels,  with  «n  agreement,  either  in  or  out 
of  the  deed,  that  the  vendor  may  keep  possession,  is,  except  in 
•special  cases,  and  for  special  reasons,  to  be  shown  to,  and  ap- 
proved of  by  the  court,  fraudulent  and  void,  as  against  creditors* 

Judgment  accordingly. 


8. 

Clow,  et  al,  v.  Woods,  Sept.  T.  1819,  5  Sergt.  &  Rawl.  Penn. 
Rep.  275.  S.  P.  Hamilton  v.  Russel,  1  Cranch  Repw 
302;  U.  S.  V.  Hove,  3  ib.  73, 

Per  Cur.  Duncan,  J.  An  absolute  unconditional  assignment 
of  goods,  without  delivery,  is  fraudulent;  but  where  the  posses* 
sion  is  consistent  with  any  condition  or  trust  expressed  in  the 
assignment,  it  would  not  be  so  considered.  And  his  honor  re* 
ferred  to  3  Wits.  Bac.  Alt.  312,  where  all  the  early  authorities' 
are  collected. 

See  Coburn  v.  Pickering,  8  N.  Hamp.  Rep.  415,  where  the 
court  lay  down  the  rule,  that,  if  the  vendor  of  chattels  retairv 
possession  after  an  absolute  sale,  this  is  always  held  prima  fa- 
eie  evidence  of  fraud,  and  if  unexplained  it  is  conclusive  evi- 
dence of  it. 
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9. 

Cx-ow,  ET  AL.  T-  Woods,  Sept.  T.  1819,  5  Sergt.  &  Ra^I.  Penn. 
Rep.  275.     S.  P.  Pritchctt  ▼.  Jones,  4  Ravle's  Rep, 
260;  SoMMERTiLLE,  T.  Ho&TOV,  4  Yefget's  Tenn.  Rep. 
p.  641. 
Sf^S'lSi*      ^^^  ^^^'     Gibionj  J.     Where  the  molire  of  the  sale  is  merely 
toteeura      security  of  the  vendee,  and  the  owner  is  permitted  to  retain  all 
Iti^biMi      *^*  visible  marks  of  ownership,  for  no  other  reason  than  the  con- 
venience of  the  parties,  the  contract  will  be  void,  although  the 
reasons  of  the  arrangement  be  inserted,  and  the  possession  be 
consistent  with  the  deed.     The   law  will  not  and  ought  not  to 
permit  the  ovmer  of  personal  property,   to  create  an  interest  in 
another,  either  by  mortgage,  or  absolute  sale,  and  still  to  contin* 
ue  to  be  the  ostensible  owner ;  where  the  creating  of  such  an  in- 
terest is   the   sole   object,   the  conveyance  will  be  fraudulent, 
whether  it  contifni  a  stipulation  for  retention  of  possesion,  or 

ODt. 

10. 

Babb  r,  Clemsoit  Jan.  T.  1824,  10  Sergt.  &  RawK  Penn.  Rep. 

419.    S.  P.  Wilt  v.  F&anklik,   1  Binney's  Rep.  521; 

Dahes  t.  Cope,  4  ib.  258;  Waoer  v.  Neville,  4  S. 

&  R.  Rep.  123;   Clow  v.  Woods,  5  ib.  278;  Sommeb- 

TJtLLE  V.  HoRTON,  4  Yerg.  Tenn.  Rep. ' 

The  court,  Duncan,  J.  held,  that  it  was  a  general  principle,  in 

alrule^T  regard  to  the  assignment  of  personal  property,  where  the  deed  is 

P*J^*J"*1    absolute,  that  possession  should  accompany  and  follow  the  deed; 

•Din accord  but  where  the  possession   is  consistent  with  any  condition,  or 

t£^«ed!^   trust  expressed  in  the   assignment,  the   circumstance  of  non 

delivery  of  the  goods,  will  not  render  the  assignment  fraudulent, 

11. 

Clow  v.  Woods,  Sept.  T.  1819,   6  Sergt.  &  Rawl.  Penn.  Rep. 

279.     S.  P.  Martin  v.  Mathiot,  14  ib.  214;  Welsb 

V,  Beket,  1  Penn.  Rep.   57 ;  Heron  v.  Fry,  2  ib.  263 ; 

Com'th  v.  Stremback,  3  Rawle's  Rep.  341. 

Aim!  wheth       ^^  ^^'     Gibson^  /.     The  general  rule   is,  that  possession 

•rtliedMd  must  be  transferred  to  the  purchaser,  and  this  whether  the  sale 

or  eoiHii"     ^  absolute  or  conditional.     The  only  question  being,  whether 

iiodaL         tiiQ  sale  is  fraudulent,  and  if  it  be,  it  Is  within  the  statute.     I 

take  it  to  be  necessary,  not  only  that  retention  6f  possession  be 

part  of  the  contract,  but  that  it  also  appear  to  be  for  a  purpose, 

fair,  honest,   and   absolutely  necessary  ;  or  at  least  essentially 
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condtietre  to  some  hit  ohgect,  tbt  partiM  had  in  ▼iev>  tod  which 
constituted  the  motire  fw  entering  into  the  contract,  -  It  is  ne- 
cessary not  only  that  the  appearances  should  agree  with  the 
real  state  of  things,  but  alaoi  that  the  real  state  of  things  should 
be  honest  and  consistent  with  puUtc  policy,  and  that  it  afford  no 
un  necessary  facility  to  deception. 

12. 

Root  v.  Frencu,   May  T.  1813,   13  Wend.  N.  Y-  Rep.  670. 

Jackson  ▼•  Mrsas,  11  ib.  533. 

One  Jenkins  bought.goods  of  the  plaintiff  and  gave  his  promis-  But  not  for 

sory  note  for  the  amount, at  90  days;  and  the  next  day  transferred  fngdebt. 
them  to  French  by  assignment,   for  responsibilities  incurred  by 
him,  for  indorsements  for  Jenkins. 

The  court  charged  the  jujry,  that  a  merchant  in  failing  circum- 
stances, has  a  right  to  prefer  one  creditor  to  another;  and  it  be- 
ing admitted  that  the  defendant  was  a  bema  fide  creditor,  the  as- 
signment to  him  was  valid,  unless  they  should  not  only  find 
that  Jenkins  had  cosMnitted  a  fraud  upon  the  plaintiff^  but  that 
(he  defendant  was  a  patty  to  the  fraud,  or  had  a  knowledge  of  it 
at  the  time  of,  or  previous  to  the  execution  of  the  assignment. 
'  Verdict  for  defendant.  Motion  fpr  a  new  triaL 
Savage^  C*  /.ordered  a  new  trial,  and  observed,  that  as  be- 
tween the  plaintiff  and  Jenkins,  Jenkins  had  no  title  to  the  pro* 
perty.  It  is  a  general  rule,  that  a  person  who  has  no  title  to 
property,  can  convey  none,  but  to  this  rule  there  are  some  ex- 
ceptions. To  create  such  exceptions,  and  to  give  a  (bird  per- 
son a  better  title,  and  a  superior  equity  to  the  true  owner,  such 
third  person  must  have  given  value  for  such  property,  or  incur- 
red some  responsibilty,  upon  the  credit  of  it,  and  without  no- 
tice of  the  fraud.  Such  innocent  third  person  is  a  bona  fide  pur- 
chaser for  valuable  consideration.  A  party  is  not  a  bona  fide 
purchaser,  who  receives  goods  in  payment,  or  security  of  a  pre- 
existing debt« 

13. 

PoavL.AND  Bank  v.  STcnna,  tr  al.  May  T.  1810,  6  Mass.  Rep. 
422;  Jewett  v.  Waerek,  12  ib.  300;  Morgak's  ex'rs 
V.  Bjbdle,  1  Yeates'  Rep.  3. 

Per  Cur*     Parscnsy  C  J*    The  mortgage   of  a   chattel  is  a  Possoaaion 
pledge;  that  to  such  a  pledge  a  delivery  of  the  chattel  is  neces-  ^^pany  a 
sary,  and  that  every  Aucb  niortgage,  where  the  parties  stand  in  "^^^^^ 
t  he  relation  of  debtor  and  creditor,   unaccompanied  with  such  chaueii. 
Vol.  VIII.  43 
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possession  as  tbe  tubj^At  oratter  is  rtpftble  of,  »  ffftudulent  and 
Toid,  against  all  creditorSy  whether  the  debts  wer«  contracted  an- 
tecedently-or  subsequently  to  the  mortgage.  A  bill  of  sale,  or 
mort^ger  of  a  vessel  at  sea,  is  Talid,  provided  the  muniments  re- 
specting, the  title  are  delivered  up^  and  poasessicm,  as  soon  fts 
.  it  can  be  conveniently  done,  taken  of  the  ship  ob  ber  return. 

14. 

Atres  v.  Bartlett,  Nofv.   T.  1827,  GPickg.  Mass.  R*p,  71. 

S.  P.    Badlam  v.    Tuckkr,   1   ib.    398;  Barrktt   v* 

Fritchard,  2  ib.  512^  Marston  .v.  Baldwin,  17  Mass. 

Rep.  606;  Palmer  t«  Hanb,  13  Johns.  Rep.  434. 

Butifibe         I'jjg  owner  of  real  and  personal  estate  eave  a  bond  with  con- 

18  bona  fide  dition  that  he  would   eonvey  them  to  the  obligee,  when  certain 

meni"wm     notes  given  for  the  consideration  was  paid;  birt  that  the  obligee 

not  be  void,  should  have  the  possession  of  them  from  the  date  of  the  bond^ 

and  as  Tong  as  he  coi»tifitted  topay  the  notes,  and  no  longer,  aod 

full  possession  wa«  delivered. 

Parkti^  C.  J.  faeldy  tbe  trans^ctt^n  was  not  flragdulent.  He  re- 
marked:— If  the  transaction  is^ fraudulent,  the  vendor  setting^p 
a  condition  of  the  sale,  yet  suffering  the  vendue  to  be  in  posses-^ 
sicn,  exercising  full  rii^hts  over  the  property,  with  intent  and 
purpose  of  enabling  hii&to  ebiaiii  credit,  on  the  strt*ngtb  of  the 
property,  he  will  not  be  able  to  avail  himself  of  such  eondition^ 
but  the  sal<*  wiH  be  held  to  be  absolute  in  regard  to  the  credit- 
ors. But  \i  Uma  fde^nnd  the  object  of  the  condition  was  mere 
ly  security  £er  the  vendor,  he  shall  hot  lose  his  property ^beca use- 
some  creditor  of  the  vendee  supposed  it  belonged  to  hini« 


WHEIJ  VALID  OR  NOT, 

1. 

BuNw  V.  RiKER,  Aug.  T.  1809,  4  Johns.  N.  Y.  Rep.  426. 
uiwT^      T*e  court  held,  (Fan  JTmand  Spacer,  Js.  delivering  opin^ 
arf  legal.     iQns,)  that  ao  action  at  coinoioji  law,  for  a  wager  upori  an  inclif- 
ferent  subject,  is  maintainable,  but  that  a  wager  which  is  against 
tbe    pnnciples  of  sound  policy  is  voidr-as  a  bet  between  two 
electors  of  the  event  of  the  election.*. 

*  In  Alfen  r.  Hearne,  1  T.  R.  SS,  tho  oourl  held,  that  a  wtgcr  betwe  en  two  Totorf , 
with  reppect  to  the  ttent  of  an  •leclion  of  ft  BMtnbiDr'of  parliament,  laid  before  tha 
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2. 

Cam^bel  v.  Richar«8ok,  et  al,  Oct.T-  1813,  10  Johns.  N.Y. 

Rep,  406.  ^^^^^^.^ 

Campbell  set  up  a  mark  and  agreed  that  Richardson  and  oth-nashooiin|r 
€r8,  shauld  shoot  at  it,  for25  cents  foe  each  shot,  and  which,  if  at»m"l^  * 
hit  by  them,  he  agreed  to  pay  $20;  that  they  did   shoot  at  tli« 
mark,  and  paid  the  25  cents  a  shot ;  and  that  they  hit  the  mark, 
and  that  Campbell  refused  to  pay,  &c.     This  action  was  brought 
to  recover  the  $20. 

Verdict  for  plaintiffs.  '     ,    , 

Per  Cur.  If  a  wager  of  any  kind  i«  to  be  recognised  a"s  val- 
id in  law,  the  one  made  in  this  case,  is  perhaps,  as  harmless,  and 
liable  tr  as  little  objection,  as  any  that  could  be  made.  It  has 
long  been  matter  of  regret  with  courts  of  justice,  that  wagers 
should  have  been  so  far  countenanced,  as  to  permit  actions  to 
be  sustained  for  their  recovery.  The  expression  of  this  regret, 
bowever,  is  accompanied  with  the  admission  that  the  common 
law  does  not  recognize  some  wagers  as  valid  ;  and  we  do  not 
discover  any  solid  reason  for  saying  the  present  belongs  to  Hie 
class  of  excepted  cases.  Strong  and  cogent  reasons  might  be  ufg- 
€d  to  the  proper  tribunal,  for  (in  alteration  of  the  law  on  this 
subject;  but  as  the  law  now  stands,  we  do  not  feel  ourselves  au- 
thorised to  say,  that  the  plaintiffs  have  no  right  to  recover  in  the 
present  case.  ^ 

Judgment  affirmed. 


Haskel,  V,   WooTAN,  Jan.  T.  1818,  1  Nott  &  M'Cord^s  S.  C. 
180;  Sh£PA&d  v.  Sawtkr^  2  Murp.  Rep.  26. 
This  was  an  action  on  a  wager,  respecting  a'horse  race.  wherirlhcy 

Verdict  for  plaintiff.     Motion  for  a  new  trial.  injure  tbird 

Per  Cur.     Cheves^  J.     Wagers  are  noj illegal,  merely  as  wa- rarbiht  " 
gers.     They  are  only  illegal  when  fof bidden  by  some  statutary  ^a<««  ^ 
provision  ;  when  they  are  calculated  to  injure  third  persons,  and  morality 
disturb  the  peace  and  comfort  of  society,  or  when  they  militate  f^fjcy!^^*^ 

poll  beican,  wai  illegal,  on  thd  ground  that  it  wai  corrupt,  and  against  the  funda- 
mental  principle!  of  the  Britiih  conctitation;  that  it  was  a  gaming  contract, not  to 
be  aiicoaraged,and  of  a  bed  tendeney.  Bj  the  Revised  Statotea  of  N.  York,  vol.  1i 
p.  662,  all  wagers  are  declared  nnlawfel. 

*  Or  to  ge  a  eertaiit  distance  in  a  certain  time  with  a  ehaiee  and  boriea;  Ximenea 
V.  Jaqnes  4  T.  R  499;  Or  te  bet  on  the  resolt  of  an  appeal  from  the  court  of  chan- 
eery;  Jonee  t.  Randall,  Gowp.  Rep.- 37;  Or  a  bet  Mother  the  defendant  was  older 
ihna  tiie  plninttiT;  ll«we  v.  Cnekett,  3  Campb.>Y68.* 
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against  the  morality  or  sound  policy  of  the  state.*    The  bet  io 
this  case  was  roid  under  the  statute,  and  a  new  trial  mcfst  be 

granted. 

4. 

Dennisox  v.  Cook,  Oct.  T.  1816. 12  Johns  N.  Y.  Rep.  376.     S. 
P.  BuHir  y.  RiKBB,  4  ib.  426 ;  Lansivo  ▼.  Lamsiko,  8 
ib.  454. 
t^  H^'     The  plaintiff  and  defendant   being   qualified  electors,  a  few 
•lectioa      days  before  the  election,  made  a  bet  on  the  event  of  the  govern- 
ernor's  election,  and  deposited  Iheir  checks  fur  the  amount. — 
The  defendant  bet  $100  that   Steplien  Van  Rensselaer  would 
have  a  majority  of  five  thousand  votes  over  Daniel  D.  Tompkins 
and  another   |100   that  Stephen  Van  Rensselaer  would  have  a 
majority  of  votes  over  Daniel  D.  Tompkins*     The  checks  were 
to  be  delivered  to  the  defendant  in  case  Stephen  Van  Rensselaer 
was  elected  governor  by  a  majority  of  five  thousand  votes;  or 
to  the  plaintiff,  in  cp.se  Daniel  D.  Thompkins  was  elected;  but  if 
Stephen  Van  Rensselaer  was  elected  by  a  majority  of  votes  less 
than  five  thousand,  the  check  of  each  party  was  to  be  returned 
to  him.     Daniel  D.  Tompkins  was  elected  governor.     After  the 
election,  but  before  the  official  canvass  was  announced,  the  de- 
fendant gave  notice  not  to  deliver,  his  check  to  the  plaintiff,  and 
this  action  of  assumpsit  was  commenced. 

Per  Cuf,  Spencefy  J.  It  was  admitted  on  the  argument,  that 
the  plaintiff  had  the  qualification  of  an  elector  for  governor.  This 
admission  is  decisive  against  the  action  upon  the  wager.  It  was 
held,  in  Buon  v.  Riker,  that  where  either  of  the  parties  was  an 
elector,  the  wager  was  illegal,  on  the  ground  that  it  was  corrupt, 
and  against  the  futtdiiiiental  principles  of  the  conttitution. 
Judgment  for  defendant 

5. 

Rust  v.  Gott,  Aug.  T.  1828,  »Cow.  N.  Y.  Rep.  169.  ~S.  P. 
Smith  v.  M'Masters,  2  Brown's  Rep.  182;  Beosh  v. 
Keelbe,  6  Wend.  N.  Y.  Rep.  259  ;  Visohee  v.  Yates 
•11  Johns*  Rep.  23  ;  Laval  v.  Mtees,  1  Bailey's  Rep. 
p.  486. 

Trover  for  a  note,  drawn  in  favor  of  Marsh,  and  alleged  to 


Niadt  ailcr 


^  The  ih>ctrine  in  the  text  is  sappartod  by  the  following  Elkglieh  oaeeir;  Good  w 
EiUot,  T.  R.  693;  Dt  CoeU  ¥.  Jones,  C«wp.  729;  All«»  t.  Hean,  1  T.  R.  56. 
Blazton  w,  Pje,  3  Wile.  300;  Ooodbura  ▼.  Korlej,  9  8tr«.  1150.    In  Clayton  ▼.* 
JooDifip,  SBlaek.  R«p.  705,  the  e<flirt  held^  thai  a  wagor  to  bo  lawful*  must  bo  nu*! 
taat,  and  that  if  it  was  lawful  on  oao  side  and  nalawlUl  on  lh«  other*  it  was  ? oid. 


~it>li  ~     .^^  ^~^«.  4iC-E- 
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Jiave  been  converted  by  the  defendant.  The  plaintiff  and  Marsh  *!)•??"  .^„ 
made  a  bet  on  the  event  of  the  election  for  governor,  each  of  them  uclose-f. 
being  legal  voters.  The  note  was  deposited  by  Marsh  with  the 
defendant,  upon  condition,  that  if  De  Witt  Clinton  had  been 
elected  governor,  the  note  was  to  be  delivered  to  the  plaintiff. 
The  bet  was  made  after  the  poll  of  the  election  had  closed,  but 
before  the  canvass  had  been  made.  Marsh  afterwards  gave  no- 
tice to  the  defehdant,  not  to  deliver  the  note  to  the  plaintiff,  and 
the  note  was  redelivered  to  Marsh,  after  it  was  ascertained  that 
Clinton  was  elected  governor* 

WooiiDorthy  J,  held,  that  all  wagers  on  the  eyent  of  an  election 
are  illegal  and  void,  though  made  after  the  poll  of  the  election 
is  closed,  if  before  the  canvass  is  completed — that  the  parties 
interested  might  be  led  to  use  a  corrupt  influenee  upon  the  board 
of  canvassers,  with  a  view  to  produce  a  fraudulent  determina- 
tion in  favor  of  the  candidates  bet  upon. 

In  Laval  v.  Myers,  the  Recorder  delivered  a  very  able  opin- 
ion, agreeing  with  the  principal  case,  in  which  he  decided,  that  a 
wager  upon  the  result  of  the  election  of  president  of  the  Uni- 
ted States,  made  before  tlie  college  of  electors  had  been  chosen 
by  the  legislature,  although  the  members  of  the  legislaturi^  had 
been  elected  by  the  people,  is  contrary  to  public  policy. 

6. 
Mot7NT,  ET  AL.  V,  Waite,  et  al.  Feb.  T.  1811,  7  Johns.  N..Y. 

Rep.  434. 
Per  Cur.     Kenty  C  J.     A  wager   contract   is   void,  if  it   be  ^?ji"^ 
against  the  principles  of  public  policy,  equally  as  if  it  contravene  cy. 
a  positive  law — ^as  the  insurance  of  lottery  tickets;  Jones  v.  Ran- 
dall, Cowp.  37. 

I.  DEFINITION  OF,  p.  341. 
II.  IMPLIED  WARRANTY,  p.  342. 
IIL  EXPRESS  WARRANTY,  p.  348. 
IV.  BREACH  OF,  p.  351. 
V.  OF  THE  ACTION,  p.  351. 
VI.   EVIDENCE,  p.  352. 
VII.  DAMAGES,  p.  354. 


I.  DEFINITION  0F.» 

-''A  varrutj  »  an  indeniRitj^afaiiwt  an j  defect  in  th«  thiagtoM,  a^  to  its  qaalit^ 
«r  ?alut;  Paal^y  ▼.  F/eemen,  3  T.  R.  57. 


342  WARRANTY.— ImjiJW. 

Sweet  v.  Coi-«at«,  Aug.  T.  1822,  20  Johns.  N.  Y.  Rep.  19«; 

SsixAS  Y*  Wood,  2  Caine's  Rep.  48. 
ia?^*oIf      ^^  Wooiuxnrthy  J.     There  arc  no  particular  worils  prescribed, 
wordf.        by  law,  to  make  out  a  warranty.   And  see  Jackson  t.  Witherill, 

7  S.  &.  R.  480. 

2. 

BoBESEiNs  V.  Bevam  AND  PoETEE,  Jan.  T.  1831,  3  Rawie's 

Penn.  Rep.  32. 
WarmntiM     Per  Rogtfs^  J.     According  to  modern  cases*  warranties'  are 
orunpSed!"  divifled  into  two  kinds;  express  warranties,  where  there  is  a  di- 
rect stipnlation,  or  something  equivalent  to  it,  and  implied  war- 
warranties,  which  are  conclusions  and  inferencea  of  law,  from; 
facts  which  are  admitted  or  proved  before  the  jury. 

3. 

Sweet  v.  Colgate,  Aug.  T.  1822,  20  Johns.  N.  Y.  Rep.  196;. 

MantlM  'I*^^  court  held,  that  to  constitute  an  express  warranty,  the  af- 

fjMde  bt      firmation  must  be  before,  or  at  the  sale,  and  must  be  intended  as 

fori  or  at  ^  ' 

thesaii.      ^  warranty. 


II.  IMPLIED  WARRANTY. 

1. 


MocKBEE  V.  Oa&dvsr  AMD  WIFE,  June  T.  1828,   2  Har.  & 
Gill's  Md.  Rep.  176;  Cuism  v.  Woods,  Hard.  Rep.  531. 

ExiiUinall  Per  Cur*  Archtr^J.  It  is  a  general  and  familiar  principle, 
^ilT  ^  '  ^^^  there  exists  in  every  sale  of  personal  property^  an  implied 
lie.  warranty  of  title. 


Thairna 
tore.* 


Osgood,  et  al.  ▼.  Lewis,  June  T.  1829,  2  Har.  &  Giirs  Md. 
Rep.  496;  Htatt't.  Botle,  6  Gill  ft  Johns.  Rep.  110. 
Per  Cur.     Dorsey,  J.     Implied  warranties  ari^e  by  operation 


*It  it  apnacal  rale  that  no  tmplieii  warraaty  ariaafl ;  ParkinMB  t.  Lee,  t  £ail,Sl4. 
Unleea  tJiere  be  fraud  or  ceaeealroeDt;  Jonea  t.  fiondon,  4  Taao.  S47.  An  eapreaa 
warranty  ia  limited,  it  deea  not  guard  againat  that,  which  can  be  diaeerared  by 
eight-— aa  if  an  horac  be  warranted  perfect  and  waate  an  ear  or  taij;  Bntterfield  t. 
Barrougha,  Salk.  811.  An  expreaa  warranty  of  aoundnaaa  extenda  to  erary  kind 
of  aoundneaa  know  and  nnknown  to  tho  aetler,  and  if  it  be  Iklie  tiie  bayer  baa  hie 
remedy  on  the  warrantys  Onalow  ▼.  Eamea,  f  Stark.  N.P.  C.  SI. 
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of  law;  tfa^exUt  without  any  intention  of  the  seltor  to  create 
them,  and  may  properly  be  divided  into  two  kinds.  The  one  on- 
tinctured  by  fraud  or  deceit ;  as  the  warranty  of  title  ;  warranty 
that  provisions  purchased  for  domestic  use  are  whdlesome;  and 
the  warranty  in  executory  contracts,  or  where  the  purchaser  had 
no  opportunity  of  inspection,  that  the  article  contracted  for, 
shall  be  saleable  as  such  in  the  market.  The  other  kind  of  im- 
plied warranties,  are  those  where  fraud  and  deceit  are  of  their 
▼eryeasense;  without  which  they  do  not  exist ;~  as  in  cases 
•where  the  seller  of  any  article,  knowing  of  its  unsoundness,  uses 
f^ny  disguise  or  artifice,  to  conceal  it,  or  represents  it  (whether 
in  the  way  of  expressing  opinion  or  belief,  or  otherwise,)  to  be 
exempt  from  such  defect.  Implied  warranties  are  not' conclu- 
sions or  inferences  of  faet,  drawn  by  a  jury;  but  they  are  conclu- 
sions or  inferences  of  law,  pronouncad  by  the  court  upon  facts, 
admitted  or  proved  before  the  jury. 

8. 

SwBCT  T.  Colgate,   Aug.  T.  1822,  20  Johns.  N.  Y.  Rep«  19^ 
S.  P.  Seixas  v.  Wood,    2  Caine^s  Rep.  48;  Holdcn  t. 
Dakek,  4  Johns.    Rep.  421  ;  Davis  v.  Meeker,  5  ib« 
354;  CuKNiNOBAM  V.  SpEia,  13  ib.  392  ;   Fleming  t. 
Slocdm,  18  ib.  403;  Goodhue  v.  Butmak,8  Greenleaf's 
Rep.  116. 
The  plaintiffs  sold  to  the  defendant  a  quantity  of  an  article.  On  tnl«or 
which  was  supposed  by  the  defendants  to  be  barrilla.     It  turned  ^^oria 
out,  on  being  subjected  to  analysis,  to  be  a  sea  weed,  called  ^^  ^^^^ 
kemp,  of  little  or  lio  value.     On  discovering  the  article  was  not  quality  or 
barrilla,  they  offered  to  return   it,  and   to  pay  for  the  quantity  ESui^'^ 
uacd,  but  the  plaintiSb,  being  merely  agents,  (the  article  belong' an  •xpr«« 
ing  to  a  house  in  Great  Britain,)  declined  the  offer.     The  arti- ^|^![J^ 
ole  was  iovaioed  as  barrilla,  and  sold  at  auction  as  such,  and 
pvrahasad  by  the  defendants;  and  was  described  in  the  bill  of 
parcels  as  barrilla. 

Per  Cmt.  Woodw(frAy  J.  There  does  not  appear  to  be  fraud 
or  imposition  in  this  case.  And  by  the  common  law,  if  there  is 
MO  fraud  or  agreement  to  the  contrary,  if  the  article  turns  out 
not  4o  be  that  which  it  was  supposed,  the  purchaser  sustains  the 
loss.  The  rul&  is  caveat  em,pior.'  If  he  doubts  the  goodness  of 
the  article,  or  does  not  choose  to  incur  the  risk  of  a  latent  defect, 
heiaay  refuse  to  purchase  without  a  warranty.  The  sale  in  this 
case  was  by  sample.  The  purchaser  waa  not  bound  to  accept 
the  article  purohased,  unless,  tt  agreed  with  the  sample;  but  it  did 
agree,  and  that  absolved  the  plainti^s-from  further  responsibili- 
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ty.  A  sample  was  fairly  taken  from  the  bulk,  th«  defettdaat  ex- 
ercised his  judgment  on  it,  and  bought  it  at  Us  own  risk.  And 
see  Ritchie  v.  Summers,  3  Yeates's  Rep*  534;  Calhoun  r*  Vech- 
is,  3  Wash.  C.  C.  Rep.  165. 

i 

4. 

Williams  v.  Stafford,  March  T.  1829,  8  Pick.  Mass.  Rep. 

p.  250. 
Or  makes        *Hssumpsit  upon  warrant,  in  the  sale  of  a  seroon  of  indigo. — 
rcpre/enta    '^^^  seroon  was  cut  oa  one  side,  a  small  triangular  hole,  through 
lion  or  sup   which  the  purchaser  examined  the  article.  The  contents  of  the 
uuUu**  *^  seroon  proved  to  be  burnt  clay  and  other  worthless  substances, 
inferior  to  the  specimen  taken  from  the  hole. 
It  was  contended,  this  was  not  a  sale  by  sample. 
Per  Cttr.     The  indigo  was  sold  by  sample,  and  that  is  a  war- 
ranty that  the  bulk   is  of  the  same   kind   and  quality  with  the 
sample. 

-     6. 


in  which 
case  it 
amounts  to 
m  fraud. 


And  the 
same  rule 
extends  to 
an    ex 
change  of 
articles. 


Wilson  v.  Shackeford,  Jan,  T«  1826,  4  Rand.  Va«  Rep.  5 
Per  Cwr.  Green^  /.  By  the  common  law  of  England,  which 
is  our  law,  it  has  been  held  uniformly,  from  the  earliest  times^ 
that  the  vendor  is  not  liable  for  the  quality  of  the  thing.  sold,un-* 
less  he  either  warrants  its  quality,  or  makes,  some  false  represen- 
tation in  respect  to  it,  or,  knowing  of  the  defect,  (tails  to  dis- 
close it;  in  which  case,4he  suppression  of  the  truth  is  a  fraud. 

6. 

CuRcifia  T.  PE5M0CK,  Marcb  T.  1826,  14  Serg.  k  Rawl.  Peiin. 

Rep.  51. 

The  defendant,  having  a  barrel  of  Cayenne  copper  coin,  of- 
fered the  plaintiff  to  exchange  it  for  goods.  The  plaintiff,  not 
being  acquainted  with  the  value  of  the  coin,  after  -two  or  three 
days  of  enquiry  as  to  its  value,  agreed  to  r-eceive  it  in  payment 
of  goods.  After  the  goods  were  delivered  and  the  coin  received, 
they  kept  it  three  years,  and  on  discoveringthat  it  was  spurious, 
commenced  tkis  action  for  the  price  of  the  goods,  without  offer- 
ing to  return  the  coin  to  the  defendant. 

The  District  Court  charged  the  jury,  that  if  a  man  sells  goods 
to  another  for  money.«or  bank  notos,  and  the  money  paid  is  coun- 
terfeit, or  the  notes  forged;  the  vendor  may  resort  to  the  original 
contract,  because  he  was  to  be  paid  in  money,  and  he  has  not 
received  what  the  purchaser  engaged  and  contracted  to  pay. — 
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But  if  the  goods  be  sold,  or  taken  in  exchange  or  payment,  and 
they  tarn  out  not  to  be  of  so  much  value,  or  as  good,  or  different 
from  what  the  parties  supposed  them  to  be,  and  both  parties  had 
seen  the  goods,  the  parties  ere  bouad,  unless  there  be  warranty, 
fraud  or  deceit.  Here  there  wate  no  warranty,  no  deceit  or  fraud 
alleged  05  proved.  There  was  no  sale  of  goods  to  the  defend, 
ant .  It  was  rather  a  sale  of  coin  to  the  plaintiff,  or  an  exchange 
of  coin  for  goods.  We  are  of  opinion,  the  law  of  the  case  is 
with  the  defendant. 

P^  Car,  TOghmmy  C.  /.  We  think  that  the  charge  of  the 
District  Court,  that  the  plaintifis  were  not  entitled  to  a  verdict, 
was  right. 

Per  Gt&fOfi,  J.  In  a  transaction  like  the  present,  where  war- 
ranty or  deceit  is  not  pretended,  I  am  of  opinion  that  the  seller 
receives  the  thing  at  bis  own  risk* 

Dunoa9k,  /,  dissented. 

7. 

Dean  v.  Mason,  July  T.    1822,  4  Conn.  Rep.  428. 
A  full  price  was  paid  for  two  bales  of  deer  skins,  and  it  was  SitSfor 
contended  that  it  amounted  to  a  warranty  that  they  were  sound  the  price  of 
and  merchantable.     The  jury  found  a  verdict  for  the  defendant,  cie  does  oot 
On  a  motion  for  a  new  trial,  the  court,  ChajnnanjJ.  held,  no  new  "^fJJJJJi^?* 
trial  ought  to  be  granted;  that  a  full  price  did  not  amount  to  a  that  the  ar 
warranty;  thai  the  article  was  sound  and  merchantable  ;  that,  to  soundaad 
entitle  the  purchaser  >  to  an  action  for  unsoundness,  there  must  PJ^^^^^"^^ 
either  be  fraud,  or  an  express  warranty. 

8.         . 

Babnabd  v.  Yates,  Jan.  T.  181«,   1  Nott  k  M*Cord»s  S.  Ca. 

Rep.  142.    S.  P.  MissRooN  v.  Waldo,  2  ib.  76;  Craw- 

FORD  V.  Wilson,  2  Rep.  C.  C.  353  ;  Timrod  v.  Shol- 

BRED,  1  Bay's  Rep.  324}  State  v.  Gailliard,  2  ib.  19;  ^^J^Jf^* 

Rose  v.  Beattie,  2  Nott  &  M'Cord,  538.  sound  prioe 

Per  Cur.     GanU^  J.    Our  decisions  for  a  series  of  years  have  JJ^y ofTK 

been^  and  I  trust,  for  the  honor  and  advantage  of  the  state,  will  •JVP^'J??* 

ever  continue  to  Le,  governed  by  the  civil  law  maxim,  "that  a  gold  aod  « 

sound  price  requires  a  sound  commodity.''     And  his  honor  re-  ^J[^^*^ 

ferring  to  Chandelor  ▼•  Lopus,Cro.  Jac.  4,  where  the  law  in  Great  known  and 

Britain  is  settled  directly  to  the  contrary,  sa\$i^  that  it  had  been  totheael 

ler.* 

^Thie  role  is  contrary  to  the  finghth  lair,  and  to  tbo  rule  adopted  m  the  eeToral 
vtatei,  which  negatiTes  the  doetone,  that  a  full  price  warrants  the  article  to  be 
eeuad  and  merchantahle. 

Vol.  VIII.  44 
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truly  observed,  that  it  is  a  disgrace  to  the  law,  that  such  a  maxim 
as  that  of  ca/oeat  emptor  should  ever  have  been  adopted.  Judge 
Cooper,  in  his  notes  on  Justinian,  p.  610^  has  expressed  his  j,oy 
that  the  good'seil&e  of  the  Carolina  bench  had  rejected  it» 

Befbeeze  v.  Tbitmper,  May  T*  1806^  1  Johns^N.  Y.  Rep.  374. 
S.  P.  Osgood  v.  Lewis,  Har.  &.  Qill,495. 
ofperaonal      '^^  vendor  sold  a  horse^  and  it  was  recovered  by  a  third  per- 
***^*«^^^***8on  ofthe  vendee.     The  defence  was,  that  it  did  not  appear  by 
warninu    the  evidence,  that  there  was  any  warranty  or  fraud  in  the  sale. 
ihetiUt.         p^^  Q^^     yff^  ^^^  ^^  Opinion  that  an  express  warranty  was. 

Dot  requisite,  for  It  is  a  general  ruk,  that  the  law  will  imply  a 
warranty  of  title  upon  the  sale  of  a  chattel.    The  rule  is  laid 
down^^Blk,  Com., 451,  that^  by  the  civil  law,, an  implied  war- 
ranty vras  annexed  to  every  sale,  in  respect  to  the  title  of  the- 
vendor,  and  so,  too,  in  our  law,  a  purchaser  of  goods  and  chattels 
Kiay  have  satisfoction  from  the   seller^  if  he  sells  them  as  his 
own,  and  the  title  prove  deficient,  without  any  express  warranty 
for  that  purchase.     The  same  principle  was  decided  in  Chism  y». 
Woods,  Hard.  531)  and  also  in  Lanier  v.  Auld,  1  Murphy,  138;. 
ami  also  in  Read  v.  Staton^  3  Hayw.  Tenn.  Rep.  161. 

10. 

Vo»  Bx^ACKLrw.  FoKDAj  Oct.  T.  1815^.12  JohM.  N.  Y.  Rep-. 

p-468. 

And  be  war     The  declaration  averred  that  Van  Bracklin  had  sold  tlie  plain. 

MNindacM  tiff  unwholesome  beef. 

^7*^»*  f .    Verdict  for  plaintiff. 

dbmtSSr^      Petf^Cur.     The  verdict  settles  the  facts,  that  the  beef  sbldwas- 

provMioni.  unsound  and  unwholesome^  and  that  the  defendant  below  knew. 
the  animal  was  diseased,  and  did '  not  communicate  that  factt 
when  he  sold  the  beef  to  the  plaintiff  below.  And  the xourt  re- 
ferred t&^  Black.  Com.  165,  where  it  is  stated,  that  in  contracts 
for  provisions,  it  is  always  implied,  that  they  are  wholesome. 
The  vendor  is  bound  to  know,  that,  in  the  sale  of  domestic  pro- 
visionsy.they  -ere  sound  and.wholesome. 

II. 

FaAixroKD  v.  Mault,  March  T.  1816;  13  Mass^  Rep,  189;  Coir^ 
KEa  V.  Hend^erson,  16  ib.  319;  The  Monte  Alleoue, 
^      9  Wheat.  Rep.  616. 
Mkmpft  ui«      Jlsiumpnt  on  special  counts,. tarecover  the  difference  between 
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two  casks  of  cloves^  which  had  been  sold  to  the  plaintiff  by  sam  J^^ih?^ 
pie,  and  which  proved  to  be  of  an  inferior  quality,  and  did  not  bulk  shall 
correspond  with  the  sampk.  »me  kind 

Verdict  for  plaintiff.  tidl**Sf  tlw 

Per  Cur.     Parker ,  C  J.     The  fair  import  of  the  exhibition  of  ^raJqwali 
a  sample  is,  that  the  article  proposed  to  be  sold  is  like  that  which  ^7** 
is  shown  as  a  parcel  of  the  article.     It  is  intended  to  saye  the 
purchaser  the  trouble  of  examimag  the  whole  quantity.     It  cer- 
tainly means  as  much  as  this,  "^^the  thing  I  offer  to  sell  k  of  the 
same  kind^  and  essentially  of  the  same  quality,  as  the  specimen 
I  give  you."     I  do  not  know  that  it  would  be  going  too  far  to 
say,  that  it  amounts  to  a  declaration,  that  it  is  equally  sound  and 
igood.    But  it  is  not  necessary  to  go  so  far  in  this  case;  and  we 
<ire  not  disposed  to  question  tben^orr^ctness  of  the  decision  in 
4Parkinson  t.  Lee,  2  Cart,  314* 
Judgment  according  to  the  verdict* 


12. 

BoaaEKENs  r.  BevAns  and  Poarsa,  Jan^  T.  1831,  3  RawW^s 

Penn.  Rep.  32. 
Per  CSir.    Rogers y^  J.     Where  property  is  sold  by  sample.  And  is  «(i«ii 
there  is  an  implied  warranty  that  the  article   corresponds  with  l^^^  ^ 
the  sample,  although,  at  th^  same  time,  it  has  been  bald,  that  it  wairaatv 
is  sufficient  if  the  bulk  corresponds  with  the  sample.     This  has  extendi, 
been  considered  as  equivalent  to  an  express  warranty,  and  is^ 
doubtless,  a  departure  from  the  law,  as  formerly  understood. 
From  an  examination  of  all  the  cases,  it  may  be  safely  stated, 
that  a  sample  or  description  in  a  sale,  noT«,  advertise«Eient>^ill 
tif  parcels,  or  invoice,  is  equivalent  to  an  express  warranty,  that 
the  goods  are  what  they  are  described  or  represented  to  be,  by 
the  vendor.     In  the  absence  of  proof  to  relmt  the  presumptioui 
it  is  of  equal  efficacy  to  charge  the  vendor,  as  if  the  sellor  had 
expri^ssly  said,  ^*I  warrant  them  to  <x>rrespond  with  the  descrip- 
tion or  representation^'.     And  his  honor  referred  to  Bradford  v. 
Manly,  13  Mass.  Rep.  189;  Hilbertv.  Shee,  1  Campb.  Rep  113; 
Willings  V.  Conseque,  1  Peter's  Rep,  317;  Sweet  v-  Colgate,  20 
Johns.  Rep.  196;  4  Cow.  Rep.  4^;  6  ib.  364. 

*Bt9  Sands  t.  Taylor,  5  Johna.  Rep.  404,  wbert  the  court  lay,  that  a  talo  by 
sample  is  no  warranty  that  the  gooda  are  eouud,  or  in  good  condition,  bat  only 
that  they  are  of  the  lame  kind;  whieh  agrees  with  the  drctrine  in  Parkinson  ▼. 
Lee,  2  East,  314,  and  is  oo  donbt  the  prevailing  mle  in  the  eer era!  states.        '  ^ 
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IIL  EXPRESS  WARRANTY. 

1. 

Lanier  t.  Auld,  June  T.  18S)6, 1  Murph.  N.  Ca,  Rep.  188; 
(Wells  ▼•  Speaks,  1  M'Cord,  4ftl.)     S.  ?•  M^Lauoh- 

LIN  V.  HoRTON,  1  HilPs  Rep.  389, 

warranty         Auld  sold  a  negro  to  Lanier,  and  warranted  him   sound  and 

^dM^M  ^^^^^^7  ^7  the  following  written  contract.     "This  is  to  certify 

that  I  have  sold  a  negro  man  by  the  name  of  Jim,  for  JS160,  in 

handy  paid  by  Isaac  Lanier,  and  I  doth  warrant  the  aforesaid 
slave,  Jim,  to  be  sound  and  healthy,  not  over  35  years  of  age. 

Given  under  my  hand  and  seal,  July  ISth^  1796. 

JOHN  AULD. 

It  turned  out  that  Jim  was  a  free  man  and  not  a  slave. 

The  questions  before  the  court  was,  whether  the  above  writing 
contained  a  warranty  that  the  negro  was  a  slave,  and  if  it  did 
not,  whether  the'  law  implied  one. 

Per  Cur.  The  plaintiff  has  declared,  first,  upon  an  express 
warranty,  and  secondly  upon  an  implied  warranty.  The  writing 
signed  by  Auld  contains  no  warranty  that  the  negro  Jim  is  a  slave: 
it  contains  a  warranty  that  he  is  sound,  and^lso  that  he  is  not  over 
5^  years :Ofage,but  is  silent  as  to  other  qualities.  It  is  true  that  the 
word  slave  is  used^  but  it  is  a  word  descriptive  of  the  person  to 
whom  the  warranty  of  soundness,  &c.  is  to  be  applied.  We  are  of 
opinion^  that  the  law  will  not  imply  what  is  not  expressed,  where 
there  is  a  formal  contract.  The  express  warranty  as  to  soundness 
and  age,  excludes  any  implied  warranty  as  to  other  qualities.  (In 
Wells  v«  Spears,  the  court  held,  that  an  express  warranty  o(  title 
of  a  chattel  did  not  exclude  an  implied  warranty  of  ^oundne^^.) 

Jackson  v.  WETHEaiLL,  Jan  T.  1822,  7  Serg*  &  Rawle's  Penn, 
Rep.  480.  S.  P.  Osgood  v.  Lewis,  2  Har.  A  GilPs  Md, 
Rep.  495;  Chapman  v.  Muech,  19  Johns.  N.  Y.  Rep. 
290;  Sweet  v.  Colgate,  20  ib.  203;  Bacon  v.  Brown, 
3  Bibb's  Rep.  35. 
Tliew«>i4        Per  Car.     Duncan^  J.     To  constitute  an  express  warranty, 

^l^XTtHi  be  f^'  *^^'^  ^^  "°"®  implied  from  the   mere  sale,  no  set  form  of 
«»ed.  words  is  required.     The  use  of  the  word  warranty  though  it  be 

the  one  generally  used,  is  not  so  technical,  t^iat  it  may  not  b« 
supported  by  other  words.  But  the  words  must  be  tantamount ; 
they  must  not  be  dubious  or  equivocal.  It  must  appear  from 
the  whole  evidence,  that  the  defendant  intended  to  warranty  and 
did  not  express  a  mere  matter  of  judgment  or  opinion. 
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Dorsey,  J.  in  Osgood  t.  Lewis^obserTed,  that  to«r«Etetn«xpr«si 
vrarranty,  the  word  toarroftty  need  not  be  used;  nor  it  anj  pr«* 
CISC  form  of  expression  required.  Any,a£Brmation  of  the  qtial* 
ity  or  condition  of  the  thing  sold,  (not  fttteredas  matter  of  OfMn* 
ion  or  belief,)  made  by  the  seller  at  the  time  of  the  sale,  for  th« 
purpose  of  assuring  the  buyer  of  the  truth  of  the  fact  affirmad^ 
and  inducing  him  to  make  the  purchase  ;  if  so  received  and  re- 
lied on  by  the  purchaser,  is  an  expi'ess  warranty. 

3. 

DuFF£E  y.  Mason,  Oct,  T.  1827,  8  Cow.  N.  Y.  Rep.  26.  S. 
P.  Osgood,  et  al.  v.  Lewis,  2  Har.  &  Gill's  Rep.  496 ; 
Oneida  Mahufacturino  Co..  t.  Lawebhce,  4  Cow. 
Rep.  442;  Roberts  v.  Moroak,  2  ib.  138.  Tlwlwr 

Declaration  for  a  fraud  and  warranty  in  the  sale  of  a  colt.       ^^^^^r^ 

It  appeared,  that  while  the  parties  were  negotiating,  Mason  tiMwoias 
said  the  colt  was  poor,  when  Duffee  replied,  that  "there  is  no-  SSSnia 
thing  the  matter  of  the  colt;  it  is  well  and  sound,  and  will  make  wanaaiy. 
a  fine  horse.''    The  colt  proved  to  be  diseased. 

The  court  charged  the  jury,  that  the  words  amounted  to  a 
warranty,  even  if  neither  party  so  understood  them  at  the  time 
they  were  spoken. 

Verdict  for  plaintiff. 

Per  Cur.  Sut/terland,  J.  The  court  below  erred  in  charging 
the  jury,  that  the  words  spoken  by  Duffee  amounted  to  a  warran* 
ty,  although  neither  of  the  parties  understood  them  so  at  the 
ty;ne.  The  words  used  may  amount  to  warranty,  or  may  be  mat* 
ter  01  opinion  merely;  and  it  is  for  the  jury  to  determine,  from 
all  the  circumstances  of  the  case,  how  they  were  understood  and 
intended  by  the  parties  in  this  case.  And  see  Borrekins  T.  Be* 
Tan,  et  al.  3  Rawle's  Rep.  23,  where  the  principle  of  this  ^ctsi 
was  recognized. 

4. 

Hastings  v.  Lovbring,  March  T.  1824,  2  Pick.  Mass.  Rep. 
214.  S.  P.  Osgood  v.  Lewis,  2  Har.'&  Gill  Rep.  495. 
Assumpsit  on  a  warranty  in  the  sale  of  a  quantity  of  oil.  Aatkaon 

The  sale  note  was  in  writing,  and  in  these  words:  **  Boston,  J^J^|J^ 
April   12th,  1822.     Sold  Mr.   E.  T.   Hastings   two  thousand  •«*««« W 
gallons  prime  quality  winter  oil."     Signed,  «*Wm.  Levering."  Jwini^ 
And  by  the  bill  of  parcels,  the  oil  was  called  "prime  quality, ^JJ^J*^ 
winter  sperm  oil."  y^widi 

It  was  contended,  that  (hese  writings.did  not  prore  an  expreat  -   **•""*' 
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warranty,  and  tbat  they  ooly  nmounted  to  a  description  of  the 
thing  sold. 

Held  by  the  court,  Parker^  G  /.  that  the  sale  amounted  to  a 
warranty,  that  the  oil  agreed  with  the  description.  And  his 
honor  referred  to  Bradford.v.  Manly,^  13  Mass.  Rep.  139 ;  Sands 
T.  Taylor,  6  Johns.  Rep.  404;  Higgins  v.  Lij^rermore,  14  Mass. 
Rep,  106,* 

5. 

The  Monte  'Allegbb,  Feb.  T.  1824,  9  Wheat.  U.  S.  Rep. 
616.     S.  P.  Mohgaw  v.   Frencheb,  May  T.  1818,  1 
TbtnO.  Blackf.  Rep.  10. 

does  not  ex  The  court,  Thompson.  J.  held,  that  the  owner  is  not  chargea- 
mad«^i^of  '^'^  ^^^  *^^y  representation  or  warranty  of  the  marshaU ;  that  he 
l|etrt  of  jw  is  only  the  minister  of  the  law  to  execute  the  orders  of  the 
court,  and  cannot  be  considered  as  warranting  the  property  sold, 
so  as  to  render  him  personally  liable,  while  he  acts  within  the 
scope  of  his  authority;  and  that  the  rule  cavtat  empiory  applies 
generally,  from  the  nature  of  the  transaction,  to  all  judicial 
sales. 

6. 

Jacksom  v.  Wether  ell,  Jan.  T.  1822,  7  Sergt.   &;   Rawle's 
Penn.  Rep.  480 ;  Westmoreland  t.  Dixon,  4  Hayw. 

nion  at  th«  At9umpsit  on  the  warranty  of  a  mare,  sold  by  the  defendant  to 
"^^^  tbe  pfeintiflF. 

vnare  tbat  It  appeared  upon  the  trial,  that  the  mare  was  sold  fiA  $150, 
kindand^  ^nd  on  the  plaintiff  discovering  defects  in  the  mare,  offered  to 
fanile  in     return  her  to  the  defendant,  who  declined  receiving  her.     The 

liarnMs  is  a 

/orefresenta   plaintiff  sold  her  in  the  horse   market  for  $72,  and  brought 

A^mnty!  ***«  •^^^^^  ^"^^  ^^^  balance.  It  was  proved^  that  before  the 
plaintiff  agreed  to  purchase  the  mare,  the  defendant  told  him  re- 
peatedly,  that  he  was  sure  she  was  perfectly  safe,  kind  and  gen- 
tle in  harness. 

The  court  of  common  pleas  charged  the  jury,  that  no  partic- 
ular form  of  words  is  required  by  law,  to  constitute  a  warranty, 
and  that  the  communication  thus  proved,  did  amount  to  a  war* 
ranty^  that  the  mare  was  perfectly  safe,  kind  and  gentle  in  har- 
ness.    Verdict  for  plaintifiT. 

*  Sae  GroM  t.  Gardner,  Canb.  90;  Paatey  v.  FraeoMii,  3  T.  R.  67,  Oardisar  ▼. 
Gray,  4  Campb.  144;  Rowe  ▼.  Osbonia,  &  Stark.  140;  Parkar  v  Palmer,  4  B.  As  A. 
.  3S7i  T»teiV.Pyin,6Taun,446. 


WARRANTY.— fW"  the  ^ibn.  351 

Per  Cur.  DuncanyJ.  (After  leferring  to  Chandler  v.  Lo- 
put,  Cro.  Jac.  4 ;  Holden  v.  Dakin;  4  Johns.  Rep.  421.)  The 
words  used,  '*  I  am  sure  she  is  safe,  ktnd,  and  gentle  in  har- 
ness,'* do  not  amount  to  an  express  promise  or  engagement,  that 
she  is  sp  ;  much  less  to  a  direct  warranty.  It  is  the  case  of  a 
representation j  and  if  made  with  a  knowledge  of  its  falsehood, 
wou}d  render  the  party  liable  in  an  action  of  deceit^  but  not  in 
mssumpsU  on  the  warranty.    Judgment  reversed. 

7. 

Cbamer   v.   Bradshaw,   Oct.  T.  1813,  10  Johns.  N.  Y.  Rep. 

484.    S.  P.  EawiN  v.  Maxwell,  2  Murphy's  Rep.  245. 

Thompson  v.  Tate,  1  ib.  97. 
The  defendant  sold  tlie  plaintiflF  a  negro  woman,  «nd  i*^  *li®  ^'^i^*  |^ 
Bill  of  sale,  stated  that  the  slave  was  of  ^'  sound  wind  and  limb,  in^ofMuad 
and  free  from  all  disease."  Umb^/ 

Per  Cur.    The  words  in  the  bill  of  sale,  «  being  of  sound  ^JJ^*'' 
wfnd  and  limb,  and  free  from  all  disease,"  are  an  averment  of  a  doM» 
fact,  and  import  an  agreement  to  that  effect*     The  words  were 
nat  used  as  a  mere  description  of  the  slave ;  they  amount  to  an 
express,  not  an  implied  covenant^  to  a  warranty  of  the  soundness 
of  the  slave.* 


rv.  BREACH  OF; 


King  ▼  Paddocs,  Aug*  T.  1820, 18  Joh^s.  N.  Y.  "Sep.  141-. 

Per  Cur.     Spencer ^  J.     We  know  of  no  case  in  which  there  is  A*"*^ 
an  (Knission  to  retutn  the  article  agreed  to  be  sold,  which  pre-  maybesu^ 
eludes  the  defendant  from  contesting  the  price^  on  the  ground  ^^^JiTkJ? 
that  it  was  not  returned  to  the   vendor,  excepting  the  cases  of  retomed 
conditional  sales,  where  the  thing  about  to  be  sold,  is  taken,  on  toU.t 
trial,  with  liberty  to- the  vendee  to  return  it,Jf  he  dislikes  it,  in. 
a  limited  period. 


V.  OF  THE  ACTION.. 


ExTks  OF  EvEKTsoN  V.  MiLES,  May  T.  1810,  6  Johns.  N.  Y. 

Rep.  138^ 
The  court  held^that  assumpsit  was  the  proper  form  of  action,.  Om  p^mt* 

f  ♦  In  Waters  ▼.  MatUngiy,  1  BibbV  Rep.  244,  the  ©owt  belil^  ihtX  in  an  e*prfM  [^T  ^*® 
wernuxty  of  a  ehaiteMi  is  immaterial  wiietiier  the  party  makiag  it,  knew  it  te  be  ^^^^^ 
fabe  er  not. 

fThis  prineiple  aoeords  (FieUer  r.  Starttin,  1  Hen.  BIk.  17,)  with  the  law  in 
Great  Britain, 
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where  there  it  a  warranty  express  or  implied,  in  the  sale  ofchat* 
tela. 

fif  Van  Jfess,  The  rule  applies  where  the  plaintiff  sues  for  a 
breach  of  warranty.  And  it  is  the  modern  mode  of  declaring  on 
a  warranty,  instead  of  the  ancient  form  of  warrantizanio  vendidiL 
Bat  when  the  plaintiff  does  not  go  for  a  breach  of  the  contract^ 
but  grounds  his  action  on  deceit  and  fraud  in  the  sale,  the  fraud 
'  moat  be  averred  and  charged  as  a  substantive  allegation. 


VL  EVIDENCE. 
1- 


Ohapmav  v.  Murch,  Jan.  T.  1822,  19  Johns.  N.  Y.  Rep.  290. 
SwKET  V.  CoLGATS,  ET  AL.  20  ib.  5203;  Bacon  v.  Bbowv, 
3  Bibb,  35. 
Awimnty     P^  CW.     Spencer^J.     When  an  action  is  founded  on  a  war* 
mnvdrbiit  "^'^^y  ^^  *^®  soundness  of  a  chattel  sold,  a  warranty  must  be 
need  not  b«  proved;  but  it  no  where  appears,  that  it  is  necessary  that  the 
wofST^   vendor  should  use  the  express  words,  that  he  warranted  the 
soundness.     If  a  man  should  say,  on  the  sale  of  a  horse,  ^^I  pro- 
mise you  the  horse  is  sound;"  it  is  difficult  to  conceive  that  this 
is  not  a  warranty,  and  an  express  one,  too.     Peck.  Ev.228,  says, 
'^in  an  action  on   a  warranty,  the  plaintiff  must  prove  the  sal% 
and  warranty;*'^ — "in  general,    (he  says,)    any  representation 
made  by  the  defendant,  of  the  state  of  the  thing  sold,  at  the  time 
of  the  sale,  will  amount  to  a  warranty."     He -adds,  "But  where 
the  defendant  refers  to  any  document,  or  to  his  belief  only,  in 
such  cases  the   action  is  maintainable,  without  proof  that  he 
knew  he  was  representing  a  falsehood."     In   every  action  on  a 
warranty,  it  must  be  shown  that  there  was  an  express  and  direct 
affirmation  of  the  quality  and  condition  of  the  thing  sold,  as  con* 
tradistinguished  from  opinion,  &c.     And  when  that  is  made  out, 
it  would  be  an  anomaly  to  require  that  the  word- "warrant" 
should  be  used.     Any  words  of  equivalent  import,  showing  the 
intention  of  the  parties,  that  there  should  be  a  warranty,  will 
•uffioe. 

2. 
.  Mitchell  v.  Dubois,!  Const^  Ct.  Rep.  360. 
Wbentbe      ^^en  a  defect  is  discovered  in  the  thing  purchased,  it  should 

«eiaoo  if  fer  *The  rale  of  Uw  \mng  eaowt  emptw^  vrbaterer  defeeti  mvy  be  foand  in  the  tr» 
tide  frarehaeed,  the  parobaeer  eennet  reeoiror  unleee  he  prorea  a  wairanty,  or  Ihi'id 
•r  deeeit  on  the  part,  of  the  eellori  Parkineen  ▼.  Lee,  £  Eeel,  314;  and  it  moat  b  i 
proved  at  alleged;  Stuart  ▼.  Wilkina^  Dong.  18. 
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be  tendered  to  the   seller — as  where  the  action  is   brought  for  '^^^/J^^e 
money  had  and  received,  it  should  be  proved  that  the   property  turn  or  ten 
has  been  returned,  or  at  least  a  tender^  or  there  has  been  an  en-Je^provclL 
tire  failure  of  consideration, 

3. 

ToKis  V.  Long,  Tayl.  N,  Ca,  Rep,  17. 
The  court  held,  that  in  an  action  on  an  implied  warranty,  the  But  not 
plaintiff  need  not  prove  the  return  of  the  article  purchased.*        action  is  on 

•  the  implied 

4.  warranty. 

Van  Osteand,  et  al.  v.  Read,  et  al.  Oct.  1828,  1  Wend.  N. 

Y.  Rep.  424. 

Assumpsit.  Where  the 

*  ...      contract  is 

The  defendants  sold  to  the  plaintiffs  a   machine.     The  decla-bydeeda 
ration  averred,  the  defendants  represented  that  the  machine  wasf^^y^^JJ 
a  good,  useful  machine  and  improvement — ^breach  that  the  ma- not  be  ^iv 
chine  was  not  a  good,  useful  machine,  &c.     The   sale  was  con-dence!^* 
summated.by  writing,  under  seal,  which  did  not  contain  the  above 
representations  of  goodness,  or  any  other  words  that  amounted 
to  a  warranty.     It  was  offered  to  be  proved,  that   these   words 
amounting  to  a  warranty  were  spoken  before  the  instrument  was 
executed,  which  was  admitted  by  the  court.  Verdict  for  plaintiffl 

P^  Cur.  Savage,  C.  J.  The  question  at  the  trial  was,  whe- 
ther parol  proof  could  be  given  of. what  was  said  previous  to  the 
execution  of  the  deed.  On  that  point,  it  seems  to  me  that  this 
is  a  case  where  the  whole  contract  must  be  presumed  to  be  re- 
duced to  writing.  The  instrument,  in  truth,  does  not  contain 
anything  about  the  contract  except  a  bare  assignment  of  the 
patent  right.  It  contains  no  warranty  that  the  machine  was  a 
useful  improvement.  Suppose  one  man  sells  to  another  a  horse^ 
he  represents  him  sound,  gentle  and  useful;  but  a  bill  of  sale  is 
given  in  writing,  which  contains  a  bare  transfer  of  the  animal, 
without  ^ny  warranty  or  engagement  as  to  the  soundness  or  good 
qualities  of  the  horse,  could  the  purchaser,  in  that  case,  go  back 
and  prove  the  representations  and  assertions  made  before  the  ex- 
ecution of  the  bill  of  sale?     I  think  not. 


5. 

EvxRTsoN  v.  Miles,  May  T.  1810,  6  Johns.  N.  Y.  Rep.  138; 
SiiACKELFoaD  V.  GoocH,  1  Bibb,  683  ;   Read  v.  Dun- 
can, 2  M'Cord,  167.  .  ,  Andtheal 
Van  J\ress^  J.     Where  the  foundation  of  the  action  is  deceit  legations  in 

*Thi8  rote  aceeords  with  Fielder  v.  Starkin,  1  H.  B.  17;  Buchanan  v.  Parnshaw, 
2  T.  R.  745. 
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thedeclara  and  fraud,  the  fraud  must  be  averred  and  cfaarGced  as  a  sabstan- 

tion  must       .  '  .  1  Tk         11 

be  proved    ttve  allegation.     And  his  honor  referred  to  Hallock  v.  Powell, 
2  Caine's  Rep.  216.     And  it  must  be  proved. 


as  laid. 


VII.  DAMAGES. 

1. 

Egleson  v.  M'Cauley,  May  T.  1821,  1  M'Cord's  S.  Ca.  Rep. 

RulcoCda  ^"^^'^  Deahs  v.  Neal,  1  Nott  &  M'Coid,  210. 

mages.*  The  court  held,  that  on  a  breach  of  warranty,  express  or  im- 

plied, in  the  sale  of  an  article,  the  damages  to  be  recovered 
must  be  rateable  with  the  loss,  and  if  a  total  loss,  the  whole  sum 
paid,  with  interest,  may  be  recovered  back. 

2. 

M'Alliste^e  v.  Reab,  May  T.  1830,  4  Wend.  N.  Y.  Rep.  483. 
S.  P.  Frisbie  v.  Hoffman,  11  Johns.  Rep.  50;  Spaul- 
DiNCi  V.  Vandercook,  2  Wend.  Rep.  431;  Burton  v. 
Stewaht,  3  ib.  236. 
warrSSf*^^     The  court  held,  that  damages  for  a  breach  of  warranty  may  be 
may  be       given  in  evidence,  in  an  action  for  the  price  of  the  thing  sold,  in 
&uJL  reducti6nofit.  • 

of  tbedaraa  Per  MoTcy^  J.  Such  a  defence  is  admitted,  to  avoid  circuity 
of  action.  A  second  litigation  on  the* same  matter  should  not 
be  tolerated,  where  a  fair  opportunity  can  be  afforded  by  the 
first  to  do  final  and  complete  justice  to  the  parties.  If  a  defence,, 
resting  upon  such  principles,  is  allowed,  as  I  think  it  is,  in  a 
ease  of  warranty  mala  fide^  I  see  no  good  reason  for  not  allow- 
ing it  in  a  case  of  a  warranty  bona  fide.  The  effect  would  be  as 
salutary,  and  the  inconveniences  arising  therefrom  would  be  as- 
few,  in  the  one  case  as  the  other. 


«M- 


K^arraitt. 

r.  WHEN  IT  IS  ESSENTIAL,  p.  355. 
II.  BY  WHOM  GRANTED,  p.  366. 

III.  FORM  AND  DIRECTION  OF,  p.  357. 

IV.  PROCEEDINGS  UNDER  IT,  p.  358. 
V.  SEARCH  WARRANTS^?.  369. 

*In  a  warranty  of  a  chain  cable,  the  court  held,  that  the  plaintiff  might  rtcoFor 
tha  valna  of  an  anchor,  which  was  logt  through  the  insufficlancy  of  the  eable,  proof 
hav  ing  been  given  that  the  ship  wai  m  danger,  if  the  anehor  had  net  been  slipped . 
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I.  WHEN  IT  IS  ESSENTIAL. 

1. 

HoLLEY,  ET  AL.  V.  Mix,  Oct.  l829,  3  Wend.  N.  Y.  Rep.  350; 
Mays  v.  Wilson,  et  al.  1  N.  Hamp.  Rep.  53. 
Per  Ctir.     Savagiy  C.  J.     When  a  felony  has  been  commmitted  7^^^  *  ^* 
by  the  person  arrested,  the  arrest  may  be  justified  by  any  per-  been  com 
son  without  warrant,  whether  there   is   time  to  obtain  one  or  pri!^e*p^r 
not.     If  an  innocent  person  is  arrested  upon  suspicion  by  a  pri-  son  may  ar 
vate  individual,  such   individual  is  excused,  if  a  felony  was  in  o^warranu 
fact  committed,  and  there  was  reasonable  ground  to  suspect  the 
person  arrested;  but  it  would  be  otherwise  if  np  felony  had  been 
committed.      And  his  honor  referred  to  Samuel  v.  Payne,  et  aL 
Doug.  Rep.  359;  Hobbs  v.  Branscomb,  et  al,  3  Campbell's  Rep. 
420. 


Taylor  v.  Steong,  ct  al.  Oct.  T.  1829,  3  Wend  N.  Y.  Rep. 

p.  384. 
Per  Cur.    Marcy^  /.     A  constable  may,  ex  officio,  arrest  a  A"*^  ^"^^^ 
breaker  of  the  peace  in  his  view,  and  keep  him  in  his  house  or  man,  &c. 
in  the  stocks  till  he  can  bring  him  before  a  justice  of  the  peace.  EJ^Jk^^^J^ 
And  see  1  Hale's  P.  C.  587.     And   see   the  case  of  The  City  the  peace 
Council  V.  Payne,  2  Nott  &  M'Cord,  475,  where  the  recorder  ob-  ttem^tS  ws 
sehpves,  that  from   time  immemorial,  constables  and  watchmen  ^y*  ^- 
had  authority,  without  warrant,  to  arrest  tl^ose  whom  they  saw 
^ptfaged  in  an  affray  or  breach  of  the  peace,  and  to  detain  them 
uflnl  they  should  find  proper  sureties.     This  was  not  only  sanc- 
tioned by  the  comi)[^n  Taw,  but  by  the-  iQiages  in  our  cities,  and 
without  such  power  otir  cities  and  populous  towns  must  freque'nt- 
ly  be  subjected   to  scenes  of  violence.     And  the  city  guard  ace 

peace  officers  of  the  city. 

<• 

Philips  v.  TitirilL,   Oct.  T.'  18l4»  11  Johns.  N.  Y.  Rep.  486. 
S.  P.  People  v.  M'Cay,  et  al.  6  City  Hall  Recorder, 
p.  95. 
Per  Cur.    Plait.  J.     Any  person   whatever,  if  an   affray  be  So  indeed 

-  ,  ,  ^         may  a  pri 

made,  to  the  breach  of  the  peace,  may,  without  a   warrant  from  vate  person 

Borradailo  ▼.  Rninton,  9  Moore's  Rep..582.  And  where  a  ijorse^has  been  returned 
by  the  vendee,  the  measure  of  damages  is,  the  priee  paid  far  him;  and  if  not  return- 
ed, it  is  the  difference  between  his  value  and  tht  price  paid;  Caswel]  v.  Coarc,  1 
Taun.  Rep.  565,  and  scoLightner  ▼.  Martin,  2  M*Cord,9l4. 
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a  magistrate,  restrain  any  of  the  offenders,  in  order  to  preserve 
the  peace,  hut  after  there  is  an  end  of  the  affray,  they  cannot  he 
arrested  without  a  warrant. 

4. 

Mays  v.  Wilson,  et  au  May  T.  1817,  1  N.  Hamp.  Rep  53. 
S.  P  HoLLEY  V.  Mix,  et  al.  3  Wend.  Rep.  350. 
^rtheaf^       The  court,  Richardson^  C.  J.,  in  examining  the  law  of  arrest 
fray  is  over  and  imprisonment,  referred  to  SuUiyan's  Lectures,  p.. 402,  where 
it  is  stated,  that  if  a  affray  be  made,  to  the  breach  of  the  peace, 
any  person  present  may,  during  the  continuance  of  the  affray,  by 
warrant  in  law,  restrain  any  of  the  offenders;  but  if  the  affray  he 
over,  there  must  be  an  express  warrant.     And  if.  a  man  be  pre- 
sent when  another  commits  treason,  felony,  or  other  notorious 
breach  of  the  peace,  he  has  a  right  instantly  to  arrest  and  com- 
•  mit  him^  lest  he  should  escape. 

5. 

State  v.  Smith,  Nov.  T.  18T8,  1  N.  Hamp.  Rep.  346, 
And  where     P^r  Cur,     Woodbury,  J.     The  principle  seems  nerer  to  have 
nn  offence   }j^c^  doubted,  that   where   a  public  offence  has.  h^en  actually 
tuallycom  committed,  any  proceeding  in  the  name  of  the  public  for  its  pun- 
doorslnay  ishment,  shall  not  be  delayed  by  the  privilege,  that  every  man's 

be  broken    houSC  is  his  Castle. 
0|)en  to 

make  the  ar  _._... 

rest 

II.  BY  WHOM  AND  HOW  GRANTED.* 

1. 

Conner  v.  Titk  Cometh,  June  T.  18!0,  3  Binn.  Penn.  Rep.  38, 
A  warrant       Indictment  against  the  plaintiff  in  error  for  refusing  to  execute 
iHicdoncom^  warrant  against  one  Langs,  for  passing  counterfeit  money,  is- 
mon  report  sued  by  Judge  Cooper,  which  recited,   "that  it  appeared  to  the 
judge,  from  common  report,  thar;^|Fere  was  stro%g  reason  to  sus- 
pect that  the  said  Langs  knowingly  uttered,   %c*"      Verdict, 
guilty^     Error  to  this  court. 

Per  Cur,     Tilghman,  C,  J.     The  judgment  must  be  reversed. 
I  am  of  opinion  that  the  warrant  was  illegal  on  the  face  of  it,  and- 

'''A  magistrate  is  the  proper  person  to  grant  a  warrant;  4  Black.  Com.  200;  Hawk. 
'  b.  2,  c.  13.  And  he  may  grant  it  upon  oath  made  bj  another  person,  or  upon  his 
own  view;  2  Hale,  210.  A  warrant  may  be  granted  by  the  secretaries  of  state;  Rex 
T.  Kendall,  1  Ld.  Roym.  65;  Rex  v.  Wilkre,  2  Wils.  251:  Or  by  the  speaker  of  the 
House  of  Commons;  ibid.  14  East,p.  1:  Oi  of  the  Houi^e  of  Lords;  ibid.  8  T.  Rep. 
p.  314. 
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the   defendant  not  bound  to  execute  it.     The   eonstitulion  de- 
clares that  no  warrant  shall  be  issued  to  seize  any  person  with- 
out probable  cause,  supported  by  oath  or  affirmation, 
Yates  and  Breckenridge.  Js^  copcurred. 


III.  FORM  AND  DIRECTION  OF.* 

J. 
DicsE&soN  V.  Rogers,  et  al.   Jan.  T.  1822,  19  Johns.  N.  Y. 

Rep.  279. 
This  was  an  action  of  assault  arid  battery  and  false  imprison-  ^  warmBi 

.  "^r-        J  r  may  be  ci 

nient.  ihei  in  the 

The  defendants  justified  under  a  warrant  issued  by  the  record-  pc^plc^or^n 
cr  of  Ti:oy,  on  a  charge  of  having  received  stolen  goods.     The  i^« ."«"?«  ^^ 
plaintiff  objected  to  reading  the  warrant,  on  the  ground  that  it  Usuingit. 
was  not  in  the  name  of  the  people  of  the  state  of  New-York. 

Per  Cur.  Spencer^J.  If  the  wa'rrant  issued  by  the  recorder 
of  Troy  was  a  legal  process,  then  it  is  conceded,  that  the  defend- 
ant was  entitled  to  a  verdict.  The  objection  is,  that  the  war- 
rant wail- not  in  the  name  of  the  people  of  -^  state  of  New- 
York;  and'it  was. urged  on  the  argument,  that  the  conslltution 
was  imperative  in  this  particular,  and  that,  therefore,  the.war- 
raift'was  void.  The  constitution  ordains,  '*that  all  writs  and 
pther  proceedings,  shall  run  in  the  nam  of  the  people  of  the 
stat^  df  New-York,  and'be  tested  in  the  name  of  the  chancellor, 
or  the  chief  judge  of  the  court  from  which  they  issue."  This 
provimon  obviously  extends  only  to  the  court  of  chancery,  and 
courts  of  record  having  common  law  jurisdiction.  The  provis- 
ion was  meant  to  be  co-extensive  with  the  usage  and  practice  of 
similar  courts  in  England.  The  recorder  of  Troy,  having  the 
powers  of  a  judge  of  the  supreme  court  in  vacation,  acted  as  a 
justice  qf  the  peace  in  issuing  this  warrant.  It  wa€  a  ministerial 
act,  not  one  of  a  judicial  character.  It  was  issued  by  a  magis- 
trate as  conservatoi^goMBfe  geace,  and  not  as  the  act  of  a  court. 
It  is  perfectly  well  settled  in  England,  that  a  warrant  riiay  be 
either  in  the  king's  naife,or  in  the  name  of  the  justice  himseir,and 
the  latter  is  the  most  usual;  Hawk.  b.  2,  c,13,  s.  24;  2 Hale,  113. 

2. 

Commonwealth,  v.  Foster,  et  al.  June  T.  1803,  1  Mass.  R. 

p.  488. 
The  defendants- were  indicted  for  an  aFsault  and  battery  upon  Jj-^^e^^^^^^^^^ 

♦In  Parrij  v.  Brown,5  Yorg.  Tenn.  R.  267,  the  court  held,  that  under  their  «tat- 
ulo  aulhoriflin^f  a  warrant  for  trespasB,  itmUiitcoutaizi  a  statement  of  the  nature  of 
the  treBpaM^and  tlio  property  treapassed  up^jn. 


to 
an  officer. 
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one  Weaver,  who  executed  a  warrant  upon  Foster.  The  ques- 
tion beings  whether  the  warrant  justified  the  arrest.  The  direc- 
tion of  the  warrant  was  in  these  words:  ^^To  the  sheriff  of  the 
said  county,  or  his  deputy,  or  to  all  or  any  of  the  constables  of 
the  township  of  Winthrop,  in  the  said  county,  or  to  Philip  Wea- 
ver, jr." 

The  court  held,  that  the  magistrate  had  no  authority  to  direct 
the  warrant  to  a  private  person,  unless,  perhaps,  when  there 
was  no  officer  at  hand  to  serve  it,  by  the  statutes  of  the  com- 
monwealth.* 

Sedgwick.  J.  observed,  that  it  was  of  importance,  for  the  secu- 
rity of  individuals,  that  in  no. case,  but  where  it  shall  be  neces- 
sary, and  that  necessity  expressed  in  the  warrant,  ought  the 
warrant  of  a  justice  of  the  peace  to  be  directed  to  a  private  per- 


son. 


3. 


Tackktx  v.  The  State,  May  T.  1832,  3  Yerger'a  Tenn.  Repi 

p.  392. 

And  should      ^^""^  ^"^*     ^^  ^i,  ^^'l  settled   in  this  country,  that  a>e^l  to  a 
l}« sealed,    warrant  cannot  Kb  dispensed  with.     It  muat  have  the  magis- 
trate's seal;  i  Hale,  557;  State  v.  Citftis,  1  Hayw.  R.  471;  (Sil- 
ver V,  Ward,  N.  Ca.  Law  Rep.  548. 


When  the 
officer  on 


IV.  PROCEEDINGS  UNDER  IT.f 

State  v.  Curtis,  April  T.  1799,  1  Hayw.  N.  C.  Rep.  *71. 

Held  by  the  court,  that  if  an  officer,  be  a  known  officer  of  the 

* 

*  A  warrant  may  be  directed  lo  tho  sherifT  or  constable,  or  to  any  indifferent  per- 
son, or  the  justice  may  authorise  any  person  whom  ho  pleases,  toexocvte  it;  Hawk, 
b.  2,c.  13,  s.  27.  Aud  itshoalU  be  under  tho  hand  and  seal  of  tho  justice;  I  Halo, 
577. 


t  Tho  ofiiccr  to  whom  the  warrant  is  dirccted^alrasid  oxecute  it  imin*idiately, or 
as  Boon  as  he  conveniently  can.  And  with  retpect  to  tlio  person  who  may  execute 
the  warrant,  it  seems  that  if  it  be  directed  to  tho  shcriiT,  he  mny  authoriite  others  to 
execute  it,  but  that  if  it  be  given  to  an  inferior  officorv  he  must  personally  put  it  in 
foroe,  though  any  one  may  lawfully  assist  him;  2  Hale,  115.  And  it  has  been  ^aid 
that  if  a  warrant  be  generally  directed  to  all  constables,  no  one  can  act  under  it 
out  ofhis  own  prccinc1,aDd  if  he  do  he  will  be  a  trospaitser.  And  a  warrant  directed  to 
several  may  be  executed  by  one;  1  East,  P.  C.  320;  but  it  is  said/'that  if  it  he  directed 
tn  four  jointly,  and  not  severally,  to  arrest,  then  they  mubl  bo  all  present;  2  Tann. 
161.  When  tho  ofBcer  employs  others  to  assist  him,  he  most  be  so  near  as  to  be  acting 
in  tho  arrest,  in  order  lo  render  it  legal;  Cowp«  Rep.  66;  15  PclersdorflT's  Abr.  360. 
And  an  arrest  may  be  made  on  asunday;  Willcs,  439. And  the  warrant  may  be  exo. 
cutcd  at  any  time  daring  tho  life  of  the  magistrate, j^ho  issued  it;  Peak  Rep.  234. 
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district,  in  which  he  is   acting,  he  need  not  show  his  warrant,  f^^^^ 
when  he  makes  the  arrest,  but  if  he  as  an  officer  appointed  for  show  his 
a  special  purpose,  he  ought  to  show  his  warrant,  if  demanded  ; 
6  Co.  Rep.  54,  and  9  Co.  Rep.  68. 


V.  SEARCH  WARRANTS.^ 

1. 

Bell  v.  Clapp,  Aug,  T.  1813,   10  Johns.  N.  Y.  Rep.  363.     S. 

P.  State-  v.  Smith,  1  N.  H.  Rep.  346. 
The  court  held,  that  the  officer  in  executing  a  search  warrant,  intheexe 
had  a  right  t^  break  open  doors,  to  search  for  stolen  goods,  after  aearehwar 
demand  and  refusal  to  open  it — search  warrants, (they  observe,)  J^ytl^bJo 
would  be  of  little  or  no  efficacy  without4his  power  attached  to  kenop«n. 
them.     The  principle  was  admitted  in  Entick  v.  Carrington,  2 
Wils.  275. 

2. 

Sandford  v.  Nicholjp,  et  al.   July  T.  1816,  laMass.  Rep* 

p.  286. 

Trespass  for  breaking  and  entering  the  plaintiff's  dwelling- "^^^^J^*^^ 
house,  in  Troy,  in  the  county  of  Bristol,  and  taking  and  Carry-  eonuin  a 
ing  away  his  goods.  ^^on^e 

The  defendants  justified  under  a  warrant,  directed  to  the  sher-  the  persons 
iff,  or  his  deputy,  or  any  constable  of  Troy;  and  recited,  that  ges  are  to 
complaint  had  been  made  to  the  justice  by  N.  W.  esq.  collector ^^^^***^ 
of  the  port  of  Dighton,  that,  **  certain  goods,  wares,  and  mer- goods  tobe 
chandize,  were  lodged  or  deposited  in  the  houses  or  stores  of  ^^  * 
Messrs.  Thomas,.  Sandford,  &  Co.  of  Troy,  &c.;  the  duties  on 
said  goods,  &c«  to  which  they  are  subject,  not  having  been  paid 
or  secured,  agreeably  to  the  laws  of  the  United  States ;  and  re« 
quiring  the  sheriff,  &c.  in  the  day  time  c^ily^  taking  suitable  aid,^ 
to  enter  into,  and  make  diligent  seatcb  in- the  aforesaid  houses 
and  stores,  for  goods,  wares  and  merchandize,  above  mention'ed, 
and  when   found,  to  deliver  the  same   to  the  said  N.   W,  to  be 


*  A  search  warrant  is  granted  only  upon  oath,  and  it  should  state  that  the  party 
eomplathtn;  bu  probable  cause  tosiiapeot  that  they  are  in  a  specified  place;  2  Hale, 
113;  11  State  Tri.  321.  And  the  warrant  should  direct  the  search  to  be  made  m 
the  day  tims;  ibid.  And  the  warrant  should  contain  a  direction,  that  the  goods 
found, together  with  tho  party  in  whose  custody  they  are  taken,  should  be'  brought 
betore  the  justice;  2  Hale,  150.  And  doors  may  be  broken  open  to  execute  it ;  2 
Hale,  157;  Dvug.  359. 
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proceeded  with,and  disposed  of  as  the  law  in  such  cases  has  pro-' 
vided." 

By  the  6th  article  of  the  Amendments  to  the  Constitution  of  the 
U.  S.,  it  is  provided,  that  '^no  warrants  shall  issue  but  upon  pro** 
bable  cause,  supported  by  oath  or  affirmation^and  particularly  de- 
scribing the  place  to  be  searched,  and  the  persons  and  things  to 
be  seized," 

Per  Oar.  Parker,  C.  J.  The  warrant,  under  which  the  de- 
fence in  this  case  is  set  up,  came  from  lawful  authority,  and  con- 
tains an  allegation^  that  it  was  founded  on  a  complaint  under 
oath.  But  it  is  deficient  in  the  description  of  the  persons  whose 
houses  were  to  be  entered,  and  the  goods  which  were  the  object 
of  search  as  described  in  the  amendment  to  the  constitution. 
The  desciiption  is  in  both  points  defective  ;  being  general  and 
wholly  uncertain,' instead  of  being  particular.  The  house  actu- 
ally searched  was  thetiouse  of  Thomas  Sandford,  not  of  Thom- 
as Sandford,  &  Co.;  and  "  goods,  wares  and  merchadize,"  with- 
out any  speciticatioh  of  their-  cbaMacter^  quality,  number  or 
weight,  or  any  circumstance  tehdinfg  to  distinguish  them,  can- 
not be  such  a  particular  description  as  the  constitution  requires. 


But  need 
not  stare 
the  proper 
tyofthe 
goods. 


3.     r 

Bell  v.  Clapp,  Aug.  T.  1813,  10  Johns.  N.  Y.  Rep.  263. 

The  search  warrant  commanded  the  officer  to  enter  the  said 
house,  in  the  day  time,  and  search  for  a  quantity  of  flour  stolen, 
and  bring  it  with  the  person  in  whose  custody  the  goods  should 
be  found,  l>efore  the  justice. 

It  was  alleged,  that  it  was  not  stated  in  the  warrant  that  the 
flour  sfolen,  belonged  to  any  particular  person,  and  was,  there- 
fore,-defective. 

Per  Cur. .  The  warrant  did  not  state  in  whom  the  property  of 
the  flour  rer^ided,  nor  was  it  essential  to  its  validity;  a  person 
may  be  indicted^aiMl  ecnyicted  of  stealing  the  goads  of  a  person 
unknown.  N6'r  did  it  effect  the  legality  of  the  warrant,  that  it 
directed  the  oil^cer  to  bring  .Taques,  to  whom  the  cellar  belong- 
ed, or  the  person  in  whose  custody  the  flour  might  be  found. 
It  was  impossible  for  any  warrant  to  be  more  explicit  and  par- 
ticular, and  it.would  probably  have  been  tbe  duty  of  the  officer 
to  have'arrested  any  person  in  possession  of  the  stolen  goods,  at 
the  place  designated,  without  any  directions  in  the  warrant,  and 
tu  have  carried  him  before  the  justice  for  examinatiop. 
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I.  TO  HOUSES,  p.  361. 
II.  TO  LANDS,  p.  362. 

III.  TO  WOODS,  GARDENS,  &c»  p.  365. 

IV.  BY  AND  AGAINST  WHOM  THE  ACTION  MAY 

BE  BROUGHT,  p.  366. 
V.  REMEDIES  FOR  WASTE^  p.  368; 


I.  TO  HOUSES/ 

White   v.  Wagneb,  June  T.  1818,  4  Har.  t  John.  Rep.  373. 

Trespass  on  the  case  in  the  nature  of  waste.  Thelea«ei 

The  plaintiff  leased  the  house   (the  place  wasted)  to  the  de-  damages  td 
fendant  for  years,  and  the  defendant  took  possession,  and  used  ^^J^^^l^^ 
it  for  the  purpose  of  receiving  therein  a   newspaper  called  the  ceptit  be 
Federal  Republican,  printed  in  Georgetown,  in  the  district  of  JfoJ^^f^j^ 
Columbia,  and  from  the  said  house  to  distribute  it  to  subscribers,  iteeoeniiefl 

On  the  appearance  of  a  mob,  a  number  of  armed   men,  were  of  the  lessor 
by  the  direction  of  the  defendant,  put  into  the  house  for  its  pro-^ 
tection  and  defence,  but  were  overpowered  by  the  multitude  with- 
out, who  attacked,  ruined  and  spoiled  the  house. 

Verdict  and  judgment  for  defendanti 

Buchanan  and  Johnson^  Js.  held^  the  judgment  must  be  revers- 
ed. That  the  defendant  was  liable  for  waste  done  tu  the  premi- 
ses during  his  term,  by  whomsoever  those  injuries  may  have 
been  done,  with  the  exceptions  of  the  acts  of  God,  public  ene^ 
mies  of  the  country,  and  the  acts  of  the  lessor  himself.  That 
the  defendant's  liability  resembled  that  of  a  common  carrier,  inn- 
keeper, or  sheriff;  they  stand  liable  to  the  owner  for  all  losses^ 
whether  sustained  by  highway  robbers,  or  others,  no  matter  bow 
incontrolable,  and  irresisiable  may  be  the  force  with  which  they 

*  If  a  lessee  removo  fixtures  at  ihe  end  of  the  term,  he  comtnits  waste ;  he  should 
have  done  it  before;  Pool's  ease,  1  Salk.  368.  It  is  waste  to  pull  dowh  a  house  and 
rebuild  it  to  tho  prejudice  of  the  lessor,  oven  if  he  build  it  larger  ;  2  Roll.  816.  It 
is  waste  to  convert  a  corn  mill  into  a  fulling  mill,  or  ahofse  mill,  tbougk  it  be  for  th4 
lessor's  advantage ;  9  Cro.  182,  15  Peterdorff 's  Abr.  p.  379.  Or  if  ho  build  a  neiT 
house  where  there  was  none  before;  Co.  I^it.  53,  a.  So  also;  if  tho  lessee  removes 
any  part  of  the  housn  demisjd,  as  tho  windows,  doors,  wainscot,  benches;  fttmacei, 
or  other  part  of  the  house ;  Co.  Litt.  S3, a.  And  it  is  waste  to  suffer  the  house  to 
be  uncovered,  whereby  the  timber  decays;  ibid.  Or  if  he  permits  the  walls  to  be 
destroyed  Tot  want  of  plai>tefing;  2  Rd!l.  817.  Or  if  the  house  be  uncovered  bjjr 
tempest  and  he  does  not  repair  it;  Moore,  62. 
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are  assailed.     Otherwise^   they  might  conniTe  with  robbers  and 
theires,  and  the  property  entrusted  to  them  would  not  be  safe* 

Van  Ness  v.  Packard,  Jan.  T,  182^,  2  Pet.  U.  S.  Rep.  1^7. 
ToremoTe  The  plaintiff  sued  the  defendant  for  waste,  for  removing  cer- 
ereciedfor,  tain  buildings  erected  by  him  on  the  premises  of  the  plaintifT^ 
S^'o^^Sdc  ^l^ict  bad  been  leased  to  the  defendant  for  a  term  of  years.  It 
is  not  appeared  the  building  was  erected  over  a  spring,  and  was  used  for 
a  dairy,  and  also  for  a  carpenter's  shop,  the  defendant  carrying 
on  both  of  those  branches  of  business. 

The  defendant  contended,  that  there  existed  in  the  city  of 
Washington,  a  usage,  for  tenants  to  remove  buildings  erected  for 
the  purposes  of  trade,  &c.  -  The  jury  found  a  verdict  for  defend- 
ant.    Error  to  this  court.  . 

The  court,  S/ory,  J.  decided  there  was  no  error.     The  erec- 
tion was  a  fixture,  aYid  being  erected  to  carry  on  trade,  &c.  the 
law  from  an  early  period,  allowed  the  tenant  to  remove  it  during 
his  term. 


ir,  TO  LANDS. f 
1. 

Jackson  v.  Andeew,  Jan.  T.  1821,  18  Johns^  N.  Y.  Rep.  431.. 

eficia^totho      Tenant  under  a  lease  for  lives,  about  17  years  before  the  trial, 

land  will     cut  a  ditch  six  feet  wide,  and  four  feet  deep,  and  made  a  dam 

Bdere.d       across  the  creek  communicating   with  the    Mohawk  River,  by 

waste.        which  means  it  was  diverted  from  its  channel,  and  more  water 

flowed  into  the  swamp,  on  the  land  demised,   which  had  before 

been  covered  with  timber.     The  timber  died,  it  was  thought,  by 

letting  in  more  water  from  the  creek  into  the  swamp,  by  means 

of  the  ditch.     A   new  and  better  growth  of  timber  had  sprang 

up  in  th£  swamp,  and  in  the  opinion  of  some  witnesses  was  worth 

more  than  the  old  timber. 

It  was  contended  that  the  digging  the   new   channel  for  the 
cpeek,  even  if  it  had  not  been  the  cause  of  decay  of  the  timber, 

•  See  tit  "  Fixtures,"  Vol.  5»  p.  482. 

t  If  the  lessee  dig  up  the  corface  of  the  land,  and  carry  it  away,  it  is  waste,  or 
if  ho  convert  wood  to  arable  land,  or  arable  to  wood ;  Co.  Litt.  53,  b.  Or  to  pas- 
inre;  1  Chit.  Rep,  106;  or  meadow  to  orchard,  or  hop  garden;  2  Leon,  134;  or  a 
hopgarden  to  tillage;  Owen,  63;  orif  heopen  mines  in  the  land;  Co.  Litt»^3,  b.; 
or  if  he  dig  for  lime  grarel  in  pits  n^t  open,  it  is  waste;  Co.  LitU  53.  b.  ^ 


JTT ^^  ..■>■.-■;- L* -■■■^■^■.■^l      III!         ^     .n  .       L»      1^'g'^'^^^^W^^W^^^^fPlTI^I— — Ui— Wl^WWWiPi^P^i— 


WASTE.— ro  told*.  863 

was  waste;  for  digging  up  the  soil^ifor  any  purpose  except  that 
of  cultivation,  is  waste;  Co.  Litt«  53^  b.  So  turning  the  creek 
across  the  meadow^  is  waste*  So  also  turning  arable  land  into 
woodland  or  e  converso^  or  meadow  into  arable,  whereby  the 
course  of  husbandry  is  changed,  is  wastes'  Hob.  Rep.*534. 

The  court  held,  that  under  the  circumstances  of  this  case,  no 
waste  had  been  committed;  that  if  turning  the  water  from  the 
creek  into  the  swamp  had  produced  the  death  of  the  timber,  the 
estate  had  been  benefitted  by  the  new  growth.  In  Co.  Litt.  63, 
a.  the  law  is  laid  down,  that,  if  the  tenant  do  suffer  waste  to  be 
done  in  houses,  yet  if  he  repair  them  before  action  brought, 
there  lieth  no  action  of  waste  against  him.* 

2. 

FiNDLAY  V.  Smith,  et  al.  Feb.  I8l8,  6  Munf.  Va.  Rep.  134- 
S.  P.  Crouch  v.  Puryeab,  et  al.  1  Rand.  Rep.  258; 
Dek  y.  Kinney,  2  Southard^s  Rep.  552;  M^Cracken's 
HEIRS  Y.  M'Cracxen's  exr's.  6  Monroe's  Rep.  342. 

The  testator  devised  certain  salt  works  to  his  wife,  and  other  The  law  of 
relatives,  for  the  life  of  his  wife,  subject  to  the  payment  of  sun-  Jj^JJ).^^ 
dry  legacies.     The  wife  renounced  and  took  her  dower  in  the  ingiotlM 
estate  devised.     The  court  construed  the  devise  to  be  an  unlimr  ^^"j?JJ^" 
ited  use  of  the  wood,  in  working  the  salt  works.  tjountry. 

Cdbely  J.  observed,  th,at  the  law  of  waste,  in  England,  varies 
and  accommodates  itself  to  the  varying  wants  and  situations  of 
the  different  counties  in  that  country.  Thus,  what  is  waste  in 
one  county,  is  not  waste  in  another.  On  the  same  principle,  the 
law  of  waste  in  its  applica,tion  here,  varies  afnd  accommo4ates  it- 
self to. the  situation  of  our  new  and  unsettled  country. 

Roan^^  if.  In  considering  what  is  waste,  in  this  country,  it  is 
to  be  remarked,  that  the  common  law,  by  which  it  is  regulated, 
adapts  itself  in  this,  as  in  other  cases,  to  the  varied  situa- 
tion and  circumstances  of  the  country.  That  cannot  be  wastes 
for  example,  in  an  entire  woodland  county,  which  would  be  so  in 
a  cleared  one.  The  contrary  doctrine  would  starve  a  widow, 
for  example,  who  could  not  subsist  without  cultivating  lier  dow- 
er land,  nor  cultivate  it  without  felling  timber.  A  clearbg  of 
the  land  in  such  circumstances,  would  not  be  a  lasting  damage  to 
the  inheritence,  nor  a  disherison  of  him  in  remainder,  which  is 
the  true  definition  of  waste.  It  would  on  the  contrary,  1)e  benefi- 
cial to  him  in  remainder,  so  long  as  a  sufiiciency  of  timber  was 

*  This  acoordf  with  the  caie  of  Martin  v.  Knowieye,  8  T.  R.  145.  Oak,  ash,  elm, 
ara  timber;  ibid.  Waato  maj  be  committed  in  a  garden,  or  orchard,  by  cntting 
down  pear  treeet^ppl*  ^i^^  ^'^^  fruit  treee  fenerally;  Co.  Litt.  53,  a.  Oyer,  65. 
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left.  And  see  Hastings  v.  Crunkleton,  3  Yeales'  Rep.  261, 
where  the  court  held,  that  a  tenant  in  dower  may  clear  woodland 
•which  had  been  assigned  to  her  in  dower,  without  being  guilty 
of  waste,  if  the  land  she  clears  bears  a  proper  relative  propor- 
tion to  the  whole  tract.  And  the  same  principle  was  decided 
in  Ward^  et  (d*  v,  Shepard,  2  Hay  w.  Rep.  283. 

3. 
Owen  v.  Hyde,  March  T.  1834,  6  Yerg,  Tenn.  Rep.  334.  S. 
P.  Jackson  t.  Brownson,  7  Johns.  Rep.  227;  Combs, 
£T  AL.  v.  YoUHG^s  HEIRS,  4  Yerg.  Rep.  218;  Hastings 
T.  Crtjnklkton,  3  Yeates'  Rep.  261 ;  Loomis  v.  Wil- 
l»UR,  5  Mason's  Rep.  13;  Parkins  v.  Coxe,  2  Hayw* 

Cutting  ^^P-  339. 

^o^rkiTeii9      Waste  for  >reinoYing  timber  from  part  of  the  dower  estate, 
estate  is  not  The  dower  estate  contained  upwards  of  one  hundred  acres,  a 
L*!i"Ii!r*/'    great  portion  of  which  was  much  worn.     The   widow  cleared 
niteen  acres. 

The  court.  Greeny  J.  held,  it  was  not  waste.  The  widow 
might  cut  down  the  timber  on  any  one  of  the  lots,  yet  if  the  dow- 
er estate  was  not  injured,  but  benefitted  theieby,  she  would 
not  be  guilty  of  waste — for  that  is  the  great  criterion,  by  which 
to  determine  whether  waste  has  been  committed;  and  that  only 
which  does  lasting  damage  to  the  inheritance,  or  depreciates  its 
value,  is  waste.  If  the  cleared  land  on  the  dower  estate  was 
old  and  worn,  and  if  the  proportion  of  wood  land  was  such  that 
a  prudent  farmer  would  have  considered  it  best  to  reduce  a  por- 
tion of  it  to  cultivation,  thereby  to  relieve  the  old  land  from  ex- 
cess of  culture  and  thus  exhance  the  value  of  the  whole  dower 
estate,  such  clearing  would  not  be  waste,  provided  sufficienttim- 
ber  for  the  permanent  use  of  the  dower  estate  were  left.* 

4. 

Padleford  v.  Padleford,  Oct.  T  1828,  7   Pick.  Mass.  Rep. 

152.     S.  P.  Conner  v.  Sheppard,  15  Mass.  Rep.  164; 

Webb  t.  Townsend,  1  Pick.  Rep.   21 ;  Sergeant  v. 

Town,  10  Mass.  Rep.  303. 
^jjjj^""]^      Waste  against  a  tenant  in  dower, 
trees  for  The  defendant  cut  wood  on  the  land  and  used  it  for  fire  wood. 

*  This  would  be  wafto  in  Great  Britain.  The  law  of  waste  here,  being  eonetru- 
ed  to  suit  the  condition  of  a  now  settled  country,  has  not  adopted  the  rigid  rulee  whieh 
prevail  there;  see  Martyn  v.  Knowles,  8  T.  R.  145.  It  is  waste  to  cat  down  timber 
whether  oak,  ash,  or  elm,  afler  the  age  of  20 years;  Co.  Litt.  53,  a.;  or  other,  trees, 
when  they  can  bo  accounted  timber;  ibid.;  Afopre,  ttl2.  la  this  country  it  would 
be  held  otherwise*  except  in  Massachusetts  where  a  greater  observance  of  the  Eng* 
Iiah  rule  prevails. 
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She  cut  four  white  oak  timber  trees,  from  which  posts  were  made  fi^e  by  ten 
and  used  for  repairing  fences  on  the  farm,  and  she  cut  two  other  er,isnot 
trees,  which  she  sold  or  exchanged  for  fire  wood.     The  referees  ^fs^^Vsho'^ 
to  whom  the  case  was  referred,  reported  that  cutting  these  trees  cms  and 
were  waste,  and  assessed  the  damages  at  thirteen  dollars. 

Per  Cur.  We  are  to  consider  wtether  there  has  been  waste, 
and  to  what  extent.  The  referees  have  raported  that  the  defen- 
dant cut  oak  trees  for  her  necessary  fuel.  This  she  had  a  right 
to  do.  Oaks  are  found  here  in  so  great  abundance,  that  they 
are  not  more  valuable  than  other  trees,  and  they  are  in  common 
use  for  fuel.  Neither  was  it  waste  to  cut  the  feur  timber  trees 
for  posts.  The  only  waste  which  was  done  consisted  in  cutting 
the  other  two  trees  and  selling  them,  and  though  the  defendant 
took  fire  wood  in  exchange,  this  is  no  justification.  And  see 
Loomis  T.  Wilbur,  5  Mason's  Rep,  13.  The  court  held,  that  it 
was  not  waste  in  tenant  for  life,  to  cut  down  timber  trees  to  re- 
pair, and  selling  them  to  procure  boards  for  the  purpose,  if  the 
mode  of  exchange  was  most  beneficial  for  the  estate. 

5. 

•Williams  t.  Rogers,  Fall  T.  1834,  2  Dana  Ky.  Rep.  374. 
The  court,  Robertson^  C  J.  held,  that  where  a  contract  in  which  And  the 
there  was  no  fraud,  was  rescinded,  the  purchaser,  who  had  en- or  tenant  is 
tered  into  possession,  was  not  liable  to  account  for    the  natural  gJ^®giJf|g 
wear  and  tear  of  the  land,  which  resulted  from  the  ordinary  use  for  waste 
of  it,  but  would  be  held  responsible  only  for  waste  or  any  dam-  has^Jeen^a^ 
age  which  shall  have  been  the  consequence  of  his  improvidence,  provident 
culpable  negligence  or  wantonness;  or  from  his  having  made  an  land. 
unusual,  or  unexpected,  or  extraordinary  use  of  the  land,  or  of 
any  of  its  appurtenances. 
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m 

Ballentine  v.  Poyner  and  wife,  April  T.  1800,  2  Hayw.  N. 
Ca.  Rep.;  Wilson  v.  Smith,  5  ^erg.    Rep.  379. 

To  an  action  of  waste  it  was  contended,  that  it  would  not  HeDefiniiion 
in  this  country,  that  what  was  waste  in  England  cannot  be  con- wcS^Tands, 
sidered  waste  in  this  country,  and  we  have  no  statute  to  define 
what  it  is. 

Per  Cur.     Haywoody  J.     It  is  true,  some  difiliculty  may  arise 

•Waite  may  be  committed  in  a  garden  or  orchard;  2  Roll.  Abr.  817.  So  it  was 
held  waato  to  dig  op  stravbefry  beds;  Wethcrill  v.  Howelli ,  1  Camp.  227.  So  it 
is  alto  waate  if  the  leasee  destroy  a  warren,  a  fish  pond,  or  park;  2  Inst.304;  Owrn» 
p.  67. 
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in  precisely  determining  i^hat  shall  be  taken  tg  be  waste;  but  it 
is  no  argument  to  prove  that  an  action  of  waste  will  not  lie  : 
there  are  many  things  all  men  would  agree  to  be  waste;  though 
there  are  others  which  might  divide  opinions.  Suppose  a  widow 
pulls  down  a  valuable  building  in  order  to  sell  the  timber,  or  to 
erect  new.  buildings  with  the  materials  upon  another  tract  of 
land,  would  it  not  be  a  defect  in  the  law,  were  she  not  punisha- 
ble in  an  action  of  waste  for  this?  I  would  define  waste  thus, 
an  unnecessary  cutting  down  and  disposing  of  timber,  or  destruc- 
tion thereof  upon  wood  lands,  where  there  is  already  sufficient 
cleared  land  for  the  widow  to  cultivate,  and  over  and  above  what 
is  necessary  to  be  used  for  fuel,  fences,  plantation  utensils,  and 
the  like.  See  People  v.  Alberty,  11  Wend.  Rep.  160,  where  the 
court  say,  that  any  act  which  does  a  permanent  injury  to  the  in- 
heritance is  waste. 


IV.  BY  AND  AGAINST  WHOM  THE  ACTION  MAY  BE 

SUSTAINED. 
1. 

M'Laughlin  v.  Long,  June  T.  1820,  5  Har.  &  Johns.  Md.  Rep. 

113;  Carris  v.  Ingalls,  12  Wend.  Rep.  70. 

The  court  held,  that  an  action  on  the  case  in  the  nature  of 

brought  by  "waste,  Can  only  be  brought  by  a  reversioner,  or  remainder  man, 

the  perfc<fn    {q  fpg  simple,  fee  tail,  for  life,  or  for  years,*  but  it  will  not  lie  for 

in  rcmuin  j  * 

dcrorreVer  One  who  has  no  interest  in  the  reversion — as  in  this  case  where 


won. 


the  plaintiff  rented  a -tenement  for  one  year,  and  underlet  to  the 
defendant  a  ro^om  for  two  years,  the  plaintiff  expecting  to  obtain 
another  lease  for  the  same  premises  of  the  landlord.  The  de- 
fAidant  occupied  the  room  for  the  period  of  ten  months,  com- 
mitted a  waste  and  left  the  premises.  The  court  held,  there  was 
no  reversion  in  the  plaintiff,  and  he  could  not  sustain  the  action, 

2. 

Elliot  v.  Smith,  Feb.  T.  1822,  2  N.  Hamp.  Rep.  430. 
Itliesin  fd       T^e  plaintiff,  being  seized  in  fee  of  the  reversion  of  th^  prera- 
reversioner  ises  brought  this  action  against  the  defendant  for  cutting  down 
sS^nger^for  ^^  trees  upOn  the  premises,  and  carrying  them  away,  by  con- 
cuiting       tract  with  the  tenant  for  life  of  the  premises. 
Verdict  for  plaintiff. 

*Thi»  action  must  bo  brought  by  him  who  bus  the  immediate  remainder  or  rorer- 
sion  in  fee  or  in  tail;  Co.  Lit.  2  Roll.  825,  L.  41.  By  tbe  statute  orGlottoester,c. 
5,  lessees  for  life  or  years  are  punishabla  for  waste ;  2  lAst.  301.  See  Cro.  EXiz.  777; 
Co.  Lit.  67,  a.;  Cora.  Dig.  Waste,  c.  4. 


^m 


WASTE. — By  and  against  whom  the  action  may  be  sustained.  367 

Per  Cur.     Woodbury,  J.     It  is  contended  upon  the  part  of  the  {J^^**i3 
defendant,   that  case  does  not  lie  against  a    stranger*      But  it  even  by  the 
seem  to  us  to  be  well  settled,  that  such  an  action  may  be  main-  tp^anifar 
tained;  Cro.  Jac.  242;  7  D.  &  E.  13;  1  Saund.  322,  note  5.     Nor  Hfc 
could  the  license  of  the  tenant  justify  the  act  of  the  defendant 
for  the  tenant   could  only  cut   trees  for   fire  wood  and  fencing, 
and  not  to  be  sold  off  the  premises. 

3. 

Shult  v.  Barker,  Dec.  T.   1824,  12  Sergt.  &    Rawle's  Penn. 

Rep.  272. 
.   The  lessor  deckred  against  the  tenant   for  cutting  and  carry-  Cannot  be 

'^  .  °  "^     maintained 

iDg  away  the  trunks  of  trees  blown  down  m  a  storm.  against  a 

Per  Cur.     Duncan,  J.     If  this   had  been  a  writ  of  waste,  it  cmUng^and 
could  only  be  maintained  by  him  who  had  the  immediate  rever-  carrying 
sion,  or  remainder  in  fee,  or  in  tail.    But  a  lessee  for  years  may  ^runL  of 
support  an  action  on  the  case  for  voluntary  waste,  against  his  sub-  If®®'  blown 

•'  ^     ■  down  in  a 

tenant  for  felling  trees,timber  and  fruit  trees, for  he  loses  the  shade,  tempesu 
the  mast,  or  the  fruit.  He  has  a  property,  and  a  beneficial  in- 
terest in  them,  during  the  continuance  of  his  lease,  but  here  the 
question  was,  who  had  a  right  to  the  fallen  trees?  The  pros- 
tration of  the  apple  tree  was  neither  voluntary  or  permissive 
waste,  for  the  tenant  said  it  was  committed  by  a  great  tempest 
of  wind;  Co,  Lit.  54.  If  ap^le  trees  are- torn  up  by  a  great  tem- 
pest of  wind,  it  is  not  waste  tf  the  tenant  cuts  them  up;  22  Vin.. 
Abr.  449. 

Fay  V.  Brewer,  Oct.  T.  1825,  3  Pick.  Mass.  Rep.  203. 
Per  Cur.     It  is   clear,  that  a  tenant  for  life  is  bound  to  sj*^  A  tenant 
that  trespassers  do  not  injure  the  estate,  and  for  this  purpose  the  g^graJ"" 
law  gives  him  an  action  of  trespass.     So  that  whether  waste  is  for  waste 
committed  by  himself  or   a  stranger,  he  is  alike    answerable  to  byTt>e» 
the  reversioner.     (See  Bray  v.  Tracy,  Cro.  Jac.  688.)  P^e^. 

5. 

Moore  v.  Ellsworth,  June  T.  1821,  3  Conn.  Rep,  483. 
Per  Cur.     Hosmer.  J.     Lord  Coke,  in  his  Ins^^ltutes,  paae  145,  -^g**"?^. 

^^         .,     .  .  .11,  1  /r  o  >  whomitUes^ 

says,  tnat  waste   was  punishable  at   common  law,  in  tenant  in  generall^F. 
dower,  tenant  by  the  courtesy,  and  guardian,  but   not  in  tenant 
for  life  or  years,  and  for  the  distinction,  he  assigns  this  reason; 
•  that  the  law  which  created  the  former 'of  these  estates  and  inter- 
ests, provided  a  remedy  itself  against  waste,  but  left  the  owners 
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of  the  lahd,  who  created  the  others,  to  provide  a  remedy  in  their 
demise:  but  now,  by  the  52d  Hen.  3,  called  the  statute  of  Marl- 
bridge,  provides  a  remedy  for  waste  by  tenant  for  life  or  years. 


V.  REMEDIES  FOR  WASTE.^ 

1. 

Cabris  v.  Ingalls,  xMay  T.  1834,  12  Wend.  N,  Y.  Rep-  70. 
liffmiist  "er  tur,     JVelsony   J.     It   is  perfectly  well  settled  that  the 

he*i!entT    Plaintiff  must  set  forth  in  the  declaration  how  and  in   what  man- 
tlet] toiho    ner,  he  is  entitled  to  the  inheritance. 

inheritance 

2. 

« 

Bush  v.  Philips,  Jan.  T.  1830,   Wend.  N.  Y.  Rep.  428;  Peo- 
ple V.  Alberty,  et  al.  11  ib.  160. 
And  the  An  ejectment  was  brought  for  lands  in  Sullivan  county,  and  ' 

Slay  waste  ^^ring  its  progress,  a  motion  was  made  for  an  order  to  prevent 

on  an  ex       waste. 

parte  mo  ^_  •  ,  , 

lion.  The  court  granted  the  order  on  the  exparte  motion  of  the  plain* 

tiff;  and  observed,  that  the  case  called  for  the  exercise  of  the 
power  conferred  by  the  Rev.  St.-^i>l.  2,  p.  336.  See  Dennings 
V.  Corwin,  etal.  4  Wend.  Rep.  208;  the  court  say,  they  will  grant 
the  motion  without  notice  to  the  party. 

3. 

Denning  v.  Corwin,  et  al.  4  Wend.  N.  Y.  Rep.  208. 

But  notice  Ejectment  for  the  third  of  a  lot  of  land  covered  with  timber. 
The  plaintiff  made  a  motion  to  stay  waste,  in  cutting  down  and 
carrying  away  the  timber  upon  affidavits  without  notice  to  the 
defendants. 

Per  Cur.  Sutherland,  J,  .  This  is  a  case  in  which  notice 
should  have  been  given  to  the  defendants,  so  that  they  might 
have  been  heard.  The  plaintiff  claims  only  an  unidivided  third 
of  the  lot.  The  defendants,  therefore,  naay  be  tenants  in  com- 
mon with  him,  and  if  so,  have  the  right,  until  a  partition  to  the 
enjoyment  of  the  property- 
Motion  denied. 

^The  retncdy  is  b}*  a  »vrit  of  vtraslc,  to  recover  the  lanid  wasted,  snd  also  trobte' 
ddmagt-'s,  by  the  statats  of  Gloucester,  or  by  an  action  on  the  cascf  to  recover  Bingle 
danna^res. 


should  be 
giv.n. 
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Padelfobd  t.  Padelford,  Oct.  T.  1828,7  Pick.   Mass*  Rep. 
152;  Jackson  v.  Tibbetts,  3  Wend.  Rep.  341.  • 

The  court  held,  that  where  a  tenant  in  dower  commits  waste  Forldittiiv 
by  cutting  trees  in  a  wood  lot,  the  whole  is  not  forfeited.     Only  SlJiTS*"** 
that  part  of  the  estate  is  forfeited,  on  which  the  waste  shall  be 
committed. 


I.  OF  PROPERTY  IN  THEM,  p.  369. 
II.  DISTINCTION  BETWEEN  NAVIGABLE  RIVERS, 
AND  OTHERS,  p.  373. 

III.  RIGHT  OF  FISHING,  &c.  IN  THEM,  376. 

IV.  USE  OF  THEM  FOR  MILLS,  &c.  p.  376. 

V.  OF  DIVERTING,  OBSTRUCTING  AND  ADULTER- 
ATING THE  WATER,  p.  380. 


I.  OF  PROPERTY  IN  THEM. 

I. 

Pitkin  y.  Olmstead,  1  Rm)t's  Conn.  Rep.  217.     Ex  parte, 

Jennings,  6  Wend.  N.  Y,  Rep.  618, 
The  court  held,  that  the  bed  of  a  navigable  river,  and  the  wa-  The  bed  of 
ters  thereof,  are  common  to   all  the  citizens  of  the  state;  and  riveHlfcom 
where  a  person  clears  a  fish  bed,  in  the  bed  of  the  river,  and  con-  mon  toalU 
tinues  to  occupy  it,  he  acquires  an  exclusive  right  to  fish  in  the 
place  s6  cleared,  as  long  as  he  continues  fishing  in  the  season. 

2. 

Ingraham,  et  al.  v.  Wilkinson,  et  al.  Oct.  T.  1826,  4  Pick. 

Mass.  Rep.  268. 

Per  Our*    Parker^  C.  J.    The  common  law  recognises  an  im-  And  the 
portant  distinction,  as  to  the  use  of  waters,  and  the  property  of  J^JJ^^JJJJ 
the  soil,  between  rivers  or  waters  navigable,  and  those  which  utheiiiy 
are  not  navigable.     The  former   invariably  and  exclusively  be- 
long to  the  public,  unless  acquired  from  it  by  individuals  ulider 
grant  or  prescription.     The  latter  are  held  to  belong  to  those 
whose  land  borders  on  the  water;  so  that  they  have  the  exclu- 
sive right  of  fishing  in  front  of  their  own  land,  and  have  a  prop- 
erty in  the  bed  or  soil  of  the  river  underwater,  subject  however^ 
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to  the  easement  or  right  of  passage  up  and  down  the  stream,  in 
boats  or  other  craft,for  the  purpose  of  business,  convenienee,  or 
pleasure. 

* 

3. 

Arundel  v.  M'Cullock,  May  T.  1818,  10  Mass.  Rep.  75. 
Which  can       p^^  Qj^jr^     jt  is  an  unquestionable  principle  of  the  common  law, 

noibeim      ^v    x   '  n     '      •      i  i  i    »  •  •  •        n 

mired  but  that  all  navigable  waters  belong  to  the  sovereign,  or  in  other 
UYo^power  ^^^^s  ^^  ^^®  public  ;  and  that  no  individuals  or  corporation  can 
.  appropriate  them  to  their  own  use^or  confine  or  obstruct  them,so 
as  to  impair  the. passage  over  them,  without  authority  from  the 
legislative  power.  It  is  upon  this  principle,  that  so  many  acts 
of  our  legislature  have  been  passed,  authorising  the  building  of 
bridges jover  various  rivers  and  streams  of  the  commonwealth. 

4. 

Ikgraham,  et  al.  v.  Wilkinson,  et  al.  Oct.  1826,  4  Pick* 
Mass.  Rep.  268;  Hates  Ex'a  v.  Bowman,  1  Rand.  Rep. 
417;   Claremont  v.  Carlton,  2  N.  H.  Rep.  369  ;  Ar- 
nold V.  MuNDAT,  1  Halst.  Rep.  74;  Canal  Com'rs  v. 
The  PfeopLE,  5  Wend.  Rep.  423. 
And  the  pro     Per  Cur.     Parker,  C.  J.     Islands  formed  in  the  river,  if  alto- 
^nahe      gether  on  one  side  of  the  dividing  line,  the  JUum  aqua  belongs 
bindcoTer   to  him  who  owns  the  bank  on  that  side;  if  formed  in  the  middle 

M* '  With  WA       M  • 

teriothe    of  the  river,they  are  appropriated  to  the  owners  on  each  side,not 
middle  of    jj^  commai>,  but  in  severalty,  according  to  their  dividing  line,  the 
aboTcthe   jfUum  a<;ua  as  it  is  where  the  waters  begin  to  divide.     Such  is 
flowh^*o/  the  civil  law,  and  the  justice  of  this  appropriation  cannot  be 
the  tide.      questioned.     ^^  If  the  JUum  aq^  divide  itself,  and  one  part  take 
the  east,  and  the  other  the  west,  and  leave  the  island  in  the  mid- 
dle between  both  JUa^  the  one  half  will  belong   to  the  one  lord, 
and  the  other  to  the  other  ;'^  Hargr.  Law  Tr.  p.  37.     See  also, 
by  the  civil  law;  Dig,  lib,  41,  tit.  1,  s.  29.     And   by  the  Napo- 
leon Code,  51  Article,  tit.  2,  c.  2.     And  see,  ante,  tit.  **  Bounda- 
ries." 

5. 


So  the  mid 


Handley's  Lessee  v.  Anthony,  et  al.  Feb.  T.  1820, 5  Wheat. 
U.  S.  Rep.  374;  Storer  v.  Freeman^  6  Mass.  Rep/  438. 
die  of  the    (    Virginia  granted  to  congress  her  territory  ^^  Northwest  of  the 
dividi"g^*  .river  Ohio,"  to  be  laid  out  in  States.    And  the  question  was, 
line  be      fwhether  the  new  states  were  bounded  on  the  river,  or  extended 


statM.  ^**   to  the  middle  of  the  river. 
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Per  Our.  MarshoU^  C  J.  When  a  great  river  is  the  bound- 
ary betweeq  two  nations  or  states,  if  the  original  property  is  in 
neither,  and  there  be  no  convention  respecting  it,  each  holds  to 
the  middle  of  the  stream.  But  when,  as  in  this  case,  one  state 
is  the  original  proprietor  and  grants  the  territory  on  one  side  on- 
ly, it  retains  the  river  within  its  own  domains,  and  the  newly 
created  state  extends  to  the  river  only. 

6. 

Bekkt  v.  Earle,  April  T.  1825,  3  Greenl.  Mc.  Rep.  269,  S. 
P.  3  Kent's  Comm.  ^4A\  Claremont  v.  Carleton,  2 
N.  H.  Rep.  369;  Hayes  v.  Bowmait,  1  Rand.  Va.  Rep. 
p.  417.  j^^^^ 

Grants  of  land,  bounded  on  rivers,  or  upon  the  margin  of  the  public  hare 
same,  or  along  the  same,  above  tide  water,  carry  the  exclusive  ^  Rising 
right,  and  the  title  of  the  grantee  to  the  centre  of  the  river  ;  and  and  repasi 
the  public,  in  cases  where  the  river  is  navigable  for  boats  and 
rafts,  have  an  easement  therein,  or  a  right  of  passage  as  a  pub- 
lic highway.  The  proprietors  of  the  adjoining  banks  have  a 
right  to  use  the  land  and  water  of  the  river,  as  regards  the  pub- 
lic, in  any  way  not  inconsistent  with  the  easement;  and  neither 
the  state  nor  any  other  individual,  has  a  right  to  divert  the 
6tream,and  render  it  less  useful  to  the  owners  of  the  soil.  It  would 
require  an  express  exception  in  the  grant,  or  some  clear  and  un- 
equivocal declaration,  or  certain  or  immemorial  usage,  to  limit 
the  title  of  the  owner,  in  such  cases,  to  the  edge  of  the  river. 
Where  a  stream  is  used  in  a  grant  as  a  boundary  or  monument,  ^ 
it  is  used  as  an  entirety  to  the  centre  of  it,  and  to  that  extent  the 
fee  passes.  And  Chancellor  Kent  refers  .to  numerous  cases,  to 
show  that  the  above  principles  prevail  in  the  different  states, 
except  in  Pennsylvania  and  South  Carolina,  where  a  different 
rule  is  recognised,  to  wit,  that  the  owners  of  the  land  on  the 
banks  of  rivers  do  not  own  the  soil  covered  by  water,  but  it  be- 
longs to  the  public.  And  see  Waters  v.  Lilley,  4  Pick.  Rep.  146, 
where  the  court  held,ithat  the  owners  of  the  soil  of  an  unnavi- 
gable  river  have  a  right,  to  the  exclusion  of  the  public,  to  take 
fish  in  the  stream. 

» 

7. 

The  People  v.  Caval  appraisers,  Jan.  T.  1835,  13  Wend« 
Rep.  356;  Cahal  Com'rs  v.  People,  5  ib.  423. 
Thid  was  an  action  against  the  defendants  for  the  destruction  Andbave 
of  a  waterfietU,  belonging  to  him,  situate  in  the  middle  sprout  of  ^"^^^^^^ 
the  Mohawk  river.  atruathe 
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water  tothe  Per  Cur.  Sktherland,  J.  No  rule  is  better  settled,  than  that 
tbeowner  ^ants  of  land,  bounded  on  rrrers  or  streams,  where  the  tide  does 
of  the  land.  ^^^  ^^^^  or  flow,  carry  the  exclusive  right  of  the  grantees  to  the 
middle  of  the  stream,  unless  the  language  of  the  grant  is  such 
&s  clearly  and  unequivocally  show  the  intent  of  the  parties,  that 
it  should  not  extend  beyond  the  water's  edge.  Where  a  stream 
is  navigable  for  either  boats  or  rafts,  the  public  have  a  right  to 
the  use  of  it,  for  those  purposes,  and  the  rights  of  the  adjoining 
proprietors  are  subject  to  the  public  easement.  They  can  use 
the  water  or  the  land  ucder  water,  in  any  manner  which  does 
not  impair  its  use,  as  a  public  highway.  But  they  cannot  erect 
dams,  or  place  other  obstructions  in  the  stream,  which  will  in- 
terfere with  its  free  and  convenient  use,  for  public  purposes.-^— 
Nor  can  the  state  divert  the  water  of  the  stream  or  interfere  with 
it  in  any  other  manner  which  will  render  it  less  useful  to  the 
proprietors  of  the  adjacent  shores.  This  principle  has  been  re- 
peatedly settled  in  England,  and  acknowledged  and  applied  in 
this  court,  and  in  several  of  our  sister  states.  And  his  honor 
referred  to  txparte^  Jennings,  6  Cow.  Rep.  548;  Shaw  v.  Craw- 
ford, 10  Johns.  Rep.  236;  The  People  v.  Piatt,  17  ib.  195, 

8. 

ft 
^^  #  

Shrunk  v.  Tqe  President,  Managers,  and  Compakt  of 
THE  Schuylkill  Co.  April  T.  1826,  14  Sergt.  &  Rawl. 
Fenn.  Rep.  71.     S.  P.  Carson  v.  Blazer,  2  Binn.  Rep. 
475.      (And  the  same  rule  prevails  in  South   Carolina; 
Cates  V.  Wadlington,  1  M'Cord's  Rep,  580.) 
A  contrary       f  j^jg  ^^^  ^^  action  atrainst  the  defendants,  to  recover  damaeces 
in  Pennsyl  for  erecting  a  dam  across  the  river  Schuylkill,  and  thereby  pre- 
Soui'caro  ^'CEt^ing  the  ascent  of  fish  and  injuring  the  fishery  above  the  dam. 
Una.  TUghman,  C.  J.  held,  that  the   common  law  of  England  did 

not  apply  to  the  large  rivers  of  Pennsylvania;  the  Ohio,  Monon- 
gahela,  Youghiogeny,  Allegany,  Susquehanna,  andtheir  branch- 
es, the  Juniata,  Schuylkill,  Lehigh,  and  Delaware.  He  observ- 
ed, there  is  one  decisive  reason  against  extending  the  common 
law  to  Pennsylvania,  and  that  is,  that  the  right  of  fishing  in-  Eng- 
land'flows  from  the  right  of  soil.  Now,  with  us,  it  never  has 
been  supposed,  from  'the  earliest  times  to  the  present  moment, 
that  the  owners  of  land  on  the  bank  had  the  right  of  property 
in  the  soil,  to  the  middle  of  the  river  in  front  of  their  land;  be- 
cause if  they  had,  they  would  have  a  right  to  the  islands  also, 
contrary  to  universal  opinion  and  practice.  These  islands  have 
never  been  open  to  applicants  under  the  common  terms  of  of- 
fice,  either  under  the  proprietary  or  state  government,  but  have 
always  be  en  sold  on  special  contract. 
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n.  DISTINCTION  BETWEEN  NAVIGABLE   RIVERS 

AND  OTHERS. 

1. 

Hooker  t.  Cummings,  May  T.  1822,  20  Johns.  N.  Y.  Rep.  90. 
S.  P.  Ex  PARTE,  Jennings,  6  Cow.  Rep.  518;  Mead, 
ET  AL.  Tr  Haynes,  3  Rand.  Rep.  33;  Hayes  v.  Bow- 
man^ 1  ib.  417. 

'   The  court  held,  that  rivers  arc'^to  be  considered  navigable  aspi '»ncdon 

•         between 

far  as  the  tide  ebbs  and  flows,  and  within  those  limits  the  right  navigable 
of  fishing  and  navigation  are  common  to  all;  but  in  rivers  not  ^JJ^J^J!^"^ 
navigable,the  adjoining  proprietors  have  the  exclusive  of  fishing 
opposite  their  land,  to  the  middle  of  the  river,  subject  to  the 
right  of  the  public  to  pass  and  repass,  with  their  boats,  mer- 
chandize, &c.  See  Canal  Commissioners  v.  The  People,  5 
Wend.  Rep.  423,  and  The  People  v.  Canal  Commissioners,  13  ib, 
355, 

2. 

Storer  v.  Freeman,  May  T.  1810,  6  Mass.  Rep.  435. 

Trespass  for  breaking  and  entering  plaintiff's  close. 

The  deed  offered  in  evidence,  described  the  boundary  as  "run-  ^^orTth^^ 
ning  from  a  stake  to  the  shore,  or  neck,"  &c.  and  the  question  sea  shore, 
was,  whether  it  included  the  flats  between  high  and  low  water 
mark. 

Per  Cur.  Parsons^  C,  J.  By  the  common  law,  which  our  an- 
cestors brought  with  them,  claiming  it  as  their  birth  right,  the 
owner  of  land,  bounded  on  a  fresh  water  river,  owned  ihe  land 
to  the  centre  of  the  channel  of  the  river,  as  of  common  right ; 
but  if  his  land  was  bounded  on  the  sea,  or  on  any  arm  of  the 
sea,  where  the  tide  ebbcl  nnd  flowed,  he  could  not  by  such 
boundary,  hold  any  land  below  the  ordinary  low  water  mark ; 
for  all  the  land  below,  belonged  of  common  right  to  the  king. 
Here  the  question  is  upon  deeds  of  conveyance.  The  lands  are 
not  expressly  bounded  upon  the  sea,  or  salt  water,  but  they  ex- 
tend to  the  sea  shore  and  are  bounded  by  it. 

What  is  the  sea  shore  must  be  defined.  The  sea  shore  must 
be  understood  to  be  the  margin  of  the  sea,  in  its  usual  and  ordi- 
nary state.  Thus,  when  the  tide  is  out,  low  water  mark  is  the 
margin  of  the  sea,  and  when  the  sea  is  full,  the  margin  is  high 
water  mark.     The  sea  shore  is,- therefore,  all  the  ground  between 

*  Whether  a  stream  be  a  public  river  or  not,  see  Mills  v.  Rose,  1  Mars.  313;  5 
Taun.  704;  Rex  t.  Smith,  Doug.  441. 
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the  ordinary  high  water  mark,  and  low  water  mark.  It  cannot 
be  considered  as  including  any  ground  always  covered  by  the 
sea,  for  then  it  would  have  no  definite  limit  on  the  sea  board. 
Neither  can  it  include  any  part  of  the  upland  for  the  same  rea-' 
son. 

3. 

Stober  y.  Freeman,  May  T.  1810,  6  Mass.  Rep.  435;  Ex  par- 
te, Jennings, j6  Cow.  Rep.  518. 
Anaviga  "  Per  Cur.  It  is  a  settled  principle  in  the  English  and  Amer- 
the  proper  ican  law,  that  the  right  of  soil  of  owners  of  Jand,  bounded  on 
tyof  the  the  sea,  or  on  navigable  rivers,  where  the  tide  ebbs  and  flows, 
the  boand  extends  to  high  water  mark,  and  the  shore  below  is  common 
aSacent^^  to  the  public,  or  belongs  to  the  people;  and  they  may  grant  it  to 
owners,  ia  private  persons,  or  it  may  be  the  property  of  an  individual  by 
mark,  *  ^'  prescription,  which  presupposes  a  grant.     And  see  Arnold  v. 

r»Iun(hy,  1  Halst.  Rep.  1. 

4. 

Jacobs  v.  Fountain,  et  al.  Feb.  T.  1807,  2  Jo^ns.  N.  Y.  Rep. 
170.     S.  P.  Arnold  v.  Munday,  1  Halst.  Rep.  1,  74. 
Butapri         Held  by  the  court,  that  a  person  might  have  an  exclusive  right 
vate  person  of  fishery  in  a   public  navigable  river,  or  arm  of  the  sea,  where 

znav  have  a  o  »  *  ^ 

right  to  Liie  tiie  ilao  ebbed  and  flowed — that  the  right  might  exist  by  pre- 
rive^to"**  scription  or  grant,  but  that  the  right  ought  to  be  clearly  shown^ 
fisb,&c.  or  the  common  law  right  of  the  public  would  not  be  taken  away. 
prefcr\p  ^  The  English  authorities'  are  Hale  de  jure  mam,  c.  4.  Warren 
^o"-  V.  Mathews,  1  Salk.  307;  Ward  v.  Cressweli,  Wils.  Rep.  265; 

Carter  v.  Murest,  4  Burr.  Rep.  2162. 

In  Storer  v.  Freeman,  6  Mass.  Rep.  435,  Parsons^  C.  J.  ob- 
served, that  a  subject  might  claim  the  land  below  high  water 
mark,  against  the  king,  either  by  grant  or  prescription,  which 
presupposed  a  grant. 

5. 

The  ruleia  Peck  V.  LoCKwooD,  June  T.  I8II,  5  Day's  Conn.  Rep.  22. 
different  in  The  court  held,  that  the  right  of  fishing  for  shell  fish  on  the 
nnviffahie,  land  of  the  "proprietor,  between  high  and  low  water  mark,  is  a 
DTo^rieU)  P^^lic  J^ight)  8od  does  uot  belong  exclusively,  to  the  proprietor  of 
ofiheland  the  land.  The  action  was  for  entering  upon  the  plaintiff's  land, 
ciusVe"^^  or  rather  the  beach  between  his  land  and  low  water  mark  and 
"^ddi^  J^«  digging  up  shell  fish, 
the  river.         Reeve^  J.  remarked,  is  the  right  of  fishing  for  shell  fish  where 


^mm 
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the  ground  must  be  dug  to  take  tkem,  on  land  which  is  covered 
with  water  at  high  water  inatk^  but  which  is  above  the  low  water 
mark,  or  in  other  words,  on  land  over  which  the  tide  flows,  and 
from  which  it. ebbs,  a  public  right,  which  may  be  exercised  by 
every  citizen,  or  is  a  right  that  belongs  exclusively  to  the  pro- 
prietors of  such  land?  The  court  recognize  the  doctrine,  that  it 
is  a  right  common  to  every  subject,  to  enter  upon  the  lands  of 
the  plaintiff,  betwixt  high  water  and  low  water  mark,  and  to 
take  from  thence  shell  fish  by  digging  up  the  soil.  And  his  ho- 
nor referred  to  Fitzwater's  case,  1  Mod.  105;  Warren  v.  Mat- 
thews, 1  Salk.  357;  Carter  v.  Murcott,  et  al.  4  Burr.  2162;  The 
Mayor,  &c.  v.  Richardson,  et  al.  4  T.  R.  437. 

6. 
Arnold  v.  Mundy,  Nov.  T.  1821, 1  Halst.  N.  J.  Rep.  1. 
The  court  laid  down    the  rule,  that  a  grant  of  land,  bounded 
upon  a  fresh  water  stream  or  river,  where  the  tide  neither  ebbs  exierSs  to 
nor  flows,  extends  ad  filumaqua  to  the  thread  or  middle  of  the  the  middle 
river,  but  if  the  grant  is  bounded  upon  a  navigable  river,  it  ex-  notnaviga 
tends  only  to  the  edge  of  the  water.  ^^^ 

7. 
Arnold  v.  Mundy,  Nov,  T.  1821,  1  Halst.  N.  J.  Rep.  1. 
Per  Cur.     Kirkpairick,  C.  J.     I  am  of  opinion,  that  navigable 
rivers,  in  which  the  tide  ebbs  and  flows,  the  ports,  the  bays,  the  3^,^  thewv 
coasts  of  the  sea,  including  both  the  water,  and  the   land  under  pertyof  a 
the  water,  for  the  purpose  of  passing  and  repassing,  navigation*,  river  isvest 
fishing,  fowling,  sustenance,  and  all  the  other  uses  of  tne  water  ^*"*^^ 

o'  o'  y  sovereign. 

and  its  products,  (a  few  things  excepted,)  are  common  to  all  the 
citizens,  and  that  each  has  a  right  to  use  them  according  to  his 
necessities,  subject  only  to  the  laws  which  regulate  that  use. 
That  the  property  indeed  is  vested  in  the  sovereign,  but  it  is 
vested  in  him,not  for  his  own  use,  but  for  the  use  of  the  citizens* 


III.  RIGHT  OF  FISHING,  &c.  IN  THEM. 

y 

1. 

Adams  V.  Pease, •June  T.  1818,  2  Conn.   Rep,  481;  Tyler 

V.  WiLKiNSOM,  4  Mas.  Rep.  397. 

Trespass  for  fishing  on  the  shores  of  Connecticut  river,  oppo- 
site to  plaintiff's  land.  The  riRht 

The  coBrt  held,  that  the  owners  of  land  adjoining  navigable  rivers  not 

rivers,  above  tide  water,  have  the  exclusive  right  of  fishery^  and  bSS^^to 

the  community  have  a  right  of  passing  them  as  highwavs,  with  the  owners 
I  .    J     /.       .  t^i.  ^         J   y  oflhesoiL 

every  kind  of  water  craft. 


376  WATER  COURSES,  &c.—  Use  ofthemjbr  mUU,  t(€. 

Per  Swifif  C  J.  Above  the  ebbing  and  flowing  of  the  tide^ 
the  fishery  belongs  exclusively  to  the  adjoining  proprietors,  and 
the  public  have  a  right  of  easement  in  such  rivers,  as  common 
highways,  for  passing  and  repassing  with  vessels,  boats,  and  oth- 
er water  craft. 

Per  Hosmer,  J.  The  proprietors  of  the  land  in  rivers  not  nar- 
igable,  have  the  right  of  fishery  on  their  respective  sides,  and  it 
generally  extends  ad.filum  medium  aqua.  The  Connecticut  is 
here  not  navigable.  Every  river,  where  the  sea  ebbs  andflowSy 
is,  by  the  common  law,  considered  as  na^i^gable,  and  all  rivers 
not  thus  distinguished,  are  not  navigable.  The  same  princi- 
ple was  decided  in  Waters  v.  Lilley,  4  Pick.  Rep.  145;  the 
court  held,  the  owner  of  the  soil  had  a  right  to  fish  in  the  river 
opposite  to  ity  to  the  exclusion  of  all  other. 

2. 

3  Kent's  Com.  331,     Ex  parte,  Jeknings,  6  Cow.  N.  Y.  Rep. 
518;  Berry  v.  Earle,  3  Greenl.  Rep.  269;   Com'th  v. 
,       ,    .  Charlestown.  1  Pick.  Rep.  180. 

In  exclusion  ,  '  '^ 

of  others.  It  is  laid  down,  that  the  owners  of  the  soil,  on  each  side  of  a 
river  not  navigable,  (where  tide  dues  not  ebb  and  flow,)  have  an 
interest,  and  an  exclusive  right  of  fishery  in  it,  to  the  centre  of 
the  river,  opposite  to  their  lands. 

3. 

Com'th  v»  Shaw,  Dec.  T.  1825,  14  Serg.  &  Rawl.  Penn.  Rep. 

9;  Lay  v    King,  5  Day's  Rep.  72. 
tends  to  the      Held  by  the  court,  that  if  the  right  of  fishery,  in  a  navigable 
***d™*  'd     ^*^^^J  ^  ^  common  right,  the  adjoining  proprietors  have  the  ex- 
rocks  on      elusive  right  to  draw  the  seine  to  take  fish,  on  their  own  lands; 
thcrlvcr?^  and  if  an  island,  or  a  rock,  in  tide  waters,  be  private  property, 
no  person  but  the  owner  has  a  right  to  use  it  for  the  purpose  of 
fishing: — And  if  the   rock  be  separated  by  the  water  from  the 
land,  and  is  dry  only  at   low  tide,  the  owner  of  the  land  from 
which  it  is  separated,  has  the  exclusive  use  of  it  for  fishing,  and 
may  order  off  those  who  come  upon  it. 


IV.  USE  OF  THEM  FOR  MILLS,  &c. 

1. 

Cook  v.  Hull,  Oct.  T.  1825,  3  Pick.  Mass.  Rep.  263.  S.  P. 
Runnels  v.  Bullen,  2  N.  Ilamp.  Rep.  532;  Mebrit  v. 
BaiNKcaHooF,  17  Johns.  Rep.  303  ;  Gardner  t.  Vil- 
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LAGS  OF  Newburgh,  2  Johns.  Ch.  Rep.  162;  Merrit 
V-  Parker,  1  Cox's  Rep.  460;  Colburn  v.  Richards, 
13  Mass.  Rep.  420. 
No  person  has  a  right  to  use  a  stream  of  water  to  the  prejudice  ^PJ^ fJJ^^ 
•  of  other  proprietors  above  or  below  him,  unless   he  has  a  prior  may  use 
right  to  divert  it,  or  to  an  exclusive  enjoyment.      He  may  use  {{j^^J^*' 
the  water  running  over  his  land,  he  cannot .  unreasonably  detain  over  it. 
it,  or  give  it  another  direction,  and  it  must  be  returned  to  the  or- 
dinary channel  when  it  leaves  his  estate  and  passes  over  the  land 
of  his  neighbour.     He  cannot  diminish  the  quantity  of  water,  or 
throw  back  the  water  upon  the  proprietors  of  land  above,    ^fhc 
owner  must  so  use  the  water  as  to  work  no  material  injury  to 
those  entitled  to  the  use  of  it. 

2. 

Hot  v.  Sterrett,  May  T.  1834,  2  Watts'  Penn.  Rep.  327-  S.  P. 
Tyler,  et  al.   v.  Wilkinson,  4  Mas.  Rep.  397;  Bu»- 
DiNOTON  v.  Bradley,  10  Conn.  Rep.  213. 
Per  Our.     Rofrers.  /.     A  person  erecting  a  mill  and  dam  upon  A»<*,takes 

^        .         ■  X  \       ^1  •  L'  -It  subject  to 

a  stream  of  water,  does  not,  by  the»mere  prior  occupation,  gam  the  um  of  it 
an  exclusive  right,  and  cannot  maintain  an  action  against  ano-  ^J|f2^^ 
ther  erecting  a  mill  and  dam  above  his,  by  which  the  water  is  in  bim.* 
part  diverted,  and   he  is  in  some  degree  injured*     A  contrary 
principle  would  be  very  pernicious,  particularly  in  a  new  coua. 
try;  for  the  necessary  effect  will  be  to  impair  the  value  of  all  the 
land  through  which  the  stream  passes.     The  elements  being  for 
general  and  public  use,  when  the  benefit  is  appropriated  to  indi-   * 
viduals  by  occupancy,  this  occupancy  must  be  regulated  and 
guarded  with  a  view  to  the  individual  rights  of  all  who  have  an 
interest  in  its  enjoyment.     No  riparian  proprietor  gains  any  pri- 
vilege by  priority.     And  it  was  laid  down  by  the  court,  in  Oilman 
V.  Tilton,  el  al.   6  N.  Hamp.  Rep.  231,  that  priority  of  flowing 
water  in  a  river  creates  no  right 

3. 

Cook  v.  Hujll,  Oct.  T.  1825,  3  Pick.  Mass.  Rep.  269.     S.  P. 
Colbvrn  V.Richards,  13  Mass  Rep.  420;  Budding- 
ton  v»  Brabley,  10  Conn.  Rep.  213 
Case  for  diverting  water  from  the  plaintiff's  mill.  Bathebai 

The  plaintiff  *s  mill  was  about  two  miles  below  the  defendant's  diod^ 

*The  rigkt  te  u«e  waters  of  rWtra,  u  an  easement  to  lands  eontigooaeto  rivers. 
ie  a  ri^ht  of  eeeupancj.  The  first  settler  maj  use  as  much  as  he  {rteases;  but  haviiig 
taken  a  sertain  quantitj,  by  a  channel  of  certain  dimensiODSi  and  another  person 

Vol.  VIII.  48  - 
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ty*flowitt«   ™^''  ^^^  "P^"  *^®  ^^^^  stream,  and  had  been  used  by  him  and 

to  an  an       his  ancestors,  for   more   than  forty  years*     The  defendant  cut 

eiem  miU    ditches  for  the  water  into  his  land,  for  the  purpose  of  irrigation, 

and  so  much  flowed  into  them,  and  the  land  being  porous,  that 

at  times,  enough  water  did  not  pass  to  enable  the  plaintiff  to 

work  his  mill. 

It  was  contended,  that  the  defendant  had  a  right  to  conduct 
the  water  from  the  ancient  channel,  for  the  purpose  of  irriga- 
ting his  lands;  but  the  judge  instructed  the  jury,  that  the  peace- 
able, and  exclusive  use  of  the  water  course,  under  a  claim  of 
right  for  more  than  twenty  years  unexplained,  was  concliisire 
evidence  of  a  right  in  the  party  so  enjoying  it;  and  that  the  de- 
^  fendant turned  the  water  into  a  new  channel  after  the  plaintiff's 

riprht  had  been  long  established  to  have  all  the  water,  except 
what  the  defendant  had  appropriated  to  his  own  use,  before  the 
cutting  of  the  new  channd. 

Per  Cur.     Parker^  C.  J.    'There  can  be  no  doubt  the  verdiat 
is  right^in  principle* 


M'Calmont  v.  Whitakeb,  Jan.  T.  1831,  3  Rawle'sPenn.  Rep: 

p.  84. 
^*o  divert      p^^  Qy^j>^     Gibson^  J.     A  water   power,  to  which  a   riparian 
where  ilea  owner  is  entitled,  consists  of  the  fall  in  the  stream,  when  in  its 
n^hbo  *M   nsLtural  st^te,  as  it  passes  through  his  land,  or  along  the  bounda- 
land.  ry-of  it,  or  in  other  words,  it  consists  of  the  difference  of  level 

between  the  surface  where  the  stream  first  touches  the  land,  and 
th*S  surface  where  it  leaves  it.  This  natural  power  is  as  much 
the  subject  of  property,  as  is  the  land  itself,  ofwhich  it  i$  the  ac- 
cident. 

Per  HtcsioTiy  J.  It  may  be  admitted,  that  generally  a  man  has 
a  right  to  use  all  the  fall  in  a  stream  of  water,  from  the  place 
where  it  enters  his  land,  to  the  spot  where  it  leaves  it;  nay,more^ 
that  if  at  the  first  erection  of  his  machinery,  he  did  use  it  at  all,he 
may  change  his  site  within  his  land,  or  raise  his  dam  to  flow 
it  back  to  his  line,  or  deepen  his  tail  race  as  low  as  he  can,  so 
as'to  deliver  the  water  into  its  natural  channel,  at  his  lower  line. 
But  he  cannot  raise  his  dam  so  as  to  throw  the  water  back  on 
the  man  above  him,  nor  can  he  dig  his  tail  race  through  the  land 

lUTin^  settled  lower  down  the  stream,  and  taken  the  use  of  the  water  eubject  to 
the  then  definite  use  of  the  water  by  the  first  settler,  the  latter  is  entitled  to  enjoy  aa 
much  as  ha  can  oocupy  in  a  similar  definite  manner;  and  though  the  prior  settler 
mifht  have  preTJously  used  all  the  water,  he  cannot  tlian  abridge  the  use  of  the  se-- 
\ond  occupant;  Beal  v.  Shaw,  2  Smithy  321;  15  Eetersdorff 's  Abr. 385. 
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<Jf  the  owner  below,  so  bs  to  deliver  the  water  into  its  natural 
channel,  at «  point  where  the  channel  is  lower  than  his  own 
♦line;  nor  can  be  go  into  the  channelof  the  creek,  in  the  farm 
below,  and  deepen  that  channel  so  as  to  make  the  bottom  of  the 
creek  lower,  at  his  own  lower  line,  than  it  was  in  a  -state  of  na- 
tupe.  He  has  no  better  right  to  blow  rocks  or  dig  out  gravel, 
or  clay  in  the  channel  of  a  creek  below  his  own  line,  than  he 
has  to  go  into  the  fields  below,  and  dig  a  race;  in  either  case  he 
commits  a  trespass  on  the  man  owning  below. 

5. 

Westoh  v.  Alden,  Oct.  t.  1811,  8  Mass.  Rep.  136. 
Case  for  diverting  an  ancient  water  course.  Hemaf, 

The  brqok  was  an  ancient  brook.     It  passed  by  the  defend- ^ut  cfitSii 
ant's  meadow,  and  afterwards  by  the  plaintiff's;  the  defendant  »nd?iiea 

^  .  -.         portion  of  It 

eut  sluices  and  diverted  the  water  into  his  meadow,  which  after-  forirrieat 
wards  returned  into  the  brook  above  the  plaintiff's  meadow,  ex-  ^n***"^"*- 
cept  what  was  taken  by  absorption  in  irngating  the  meadow,  and, 
therefore,  less  water  passed  into  the  plaintiff's  meadow. 

Per  Our.  ParsanSj  C.  J,  and  Parker^  J.  We  think  that  the 
plaintiff  his  no  right  of  action.  A  man  owning  a  close,  or  an 
ancient  brook,  may  lawfully  use  the  water  thereof,  for  the  pur- 
poses of  husbandry,  as  watering  his  caltle,or  irrigating  the  close; 
and  he  may  do  this  either  by  dipping  the  water  from  the  brook, 
and  pouring  it  upon  the  land,  or  by  making  small  sluices  for  the 
came  purpose;  and  if  the  owner  of  the  close  below  is  damnified 
thereby,  it  is  damnum  absque  injuria. 

6. 

Inorauam  v.  HuTCHivsosr,  Nov.  T.  1818,  2  Conn.  Rep.  584. 

Case  for  erecting  a  mill  above  the  plaintiff's  mill,  and  obstruct  ^^^  ^e 
tng  the  water.     The  declaration  averred  the  plaintiff's  mill  was  anezclu 

an  ancient  mill.  ji^jljf  * 

The  court  charged  the  jury,  that  when  a  man  had  made  a  dam  grant,  ftc« 
across  a  stream,  and  had  erected  a  mill,  and  used  and  occupied 
the  same  for  more  than  fifteen  years,  he  thereby  acquired  a  right 
to  the  use  of  the  water;  and  that  no  man  had  a. right  to  erects 
dam  across  the  same  stream,  above  such  mill,  so  as  to  obstruct 
or  divert  the  water  from  its  natural  channel,  in  such  a  manner  as 
to  injure  the  mill  below. 
Verdict  for  plaintiff. 

Per  Cur.  Swifts  C.  J.  By  the  common  law,  every  person 
owning  lands  on*the  banks  of  a  river,  has  a  right  to  the  us^e  of  the 
water  in  its  natural  stream,  without  diminution  or  alteration; 
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that  is,  he  has  a  riglit  that  it  should  flow  uhi  currert  sdehai ;  and 
if  any  person  on  the  river  above  him,  interrupts,  or  diverts  tbe 
course  of  the  water  to  his  prejudice,  an  action  will  lie.  This 
will  give  to  every  one  all  the  advantage  he  can  derive  from  the 
water,  which  does  not  injure  the  proprietor  of  lands  on  the  n ver 
below  him.  But  a  special  right,  different  from  the  general  one, 
may  be  acquired  by  an  adjoining  proprietor,  by  grant,  or  by  such 
length  of  time  as  will  furnish  presumptive  evidence  of  a  grant* 
Fifteen  years  is  the  limitation  in  this  state.  Such  exclusive  right, 
however,  must  be  measured  and  limited  by  the  extent  of  its  en- 
joyment, and  the  occupier  can  no  more  enlarge  it,  than  he  can 
assume  a  new  right;  Brown  v.  Best,  1  Wils.  174;  Bealey  t. 
Shaw,  6  East,  208. 


V.  OF  DIVERTING,  &c. 

1. 
Ahthowv  v.  Lapham,  Sept.  T,  1827,  5  Pick.  Mass.  Rep.  175. 

\Vesto5  v.  Alden,  8  Mass.  Rep.  136. 
J..  Case  for  diverting  a  water  course, 

water  from      The  defendant  and   the  grantor  of  the  plaintiff,  20  years  be- 

,  ^"  nneT*  ^^^®  ^^^  ^"*^'  ^^^  ^^^^  tenants  in  common  of  the  land,  through 
without  re  which  the  stream  flowed;  soon  afterwards  the  land  was  divided, 
suj^Iufirii^^^I  one  of  the  tenants  conveyed  to  the  plaintiff.  In  1825,  the 
the  stream  defendant  erected  a  dam  across  the  stream,  and  opened  a  ditch 

whereby  i  -    i       i         •     .  •         i 

the  owner    above  the  dam,  to  carry  water  upon  his  land  to  irrigate  it,  where- 

SfreXisac  ^^^  ^^^^  water  passed  down  the  plaintiff's  land. 

tionable.  The  court  charged  the  jury,  that  the  parties  had  a  right 
to  the  enjoyment  of  the  water  in  the  same  way  and  in  the 
same  proportions,  as  it  was  enjoyed  when  the  land  was  divided, 
that  if  the  defendant  had  taken  a  larger  portion  of  the  water 
than  he  then  enjoyed,  and  the  plaintiff  was  injured  thereby,  the 
action  was  sustained.     Verdict  for  plaintiff. 

Per  Our.     Every  man,  through  whose  land  water  passes,  may 
use  it  for  watering  his  cattle,  or  irrigating  his  land,  but  he  must 
use  it  in  this  latter  way,  so  as  to  do  the  least  possible  injury  to 
his  neighbor,  who  has  the  same  right. 
Judgment  affirmed. 

2. 

Holmes  v.  Moore,  et  al.  Sept.  T.  1827,    5  Pick.  Mass.  Rep. 

And  theac  ^'^'      ^'  ^'   LiTTLE  V.  CoNAWT,  2  ib.  527. 

tiondies  Action  for  diverting  a  water  course.     The  plaintiff  died  after 

plaintiff,     the  commenceuleut  of  the  action. 
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The  court,  Putnam,  J.  after  referring  to  Griswold  v.  Brown, 
1  Day's  Cas.  180,  and  Williams  v.  Breedon,  1  B.  &  P.  329,  held 
that  the  action  was  gone. 


3. 

I 

Howell,  et  al.  v.  M'Coy,  Jan.  T.  1832,3  Rawle'i  Penn.  Rep. 
2&6l;  Tyler  v.  Wilkinson,  4  Mason's  Rep.  400;  Run- 
nels, V.  BuLLEN,  2  N.  H.  Rep.  532. 

Case  for  erecting  a  tan  yard,  on  a  stream,  and  corrupting  the  ^^jf^Jj^^!'^^ 
water,  on  which  there  were  mills  and  distilleries.  poison  and 

Per  Cur.     Huston,  J.     It  is  a  principle   of  the  common  law,^^^'[^f^ 
that  the  erection  of  any  thing  in  the  upper  part  of  a  stream  of  wa- 
ter, which  poisons,  corrupts,  or  renders  it  offensive  and  unwhole- 
some,  is  actionable.    And  this  principle  not  only  stands  with  rea- 
son, but  is  supported  by  unquestionable  authority, -ancient  and 
modern.     It  has  long  feince  been  adjudged,  that  he  who  has  a 
fishery,  may  maintain  an  action  against  a  person  foi  erecting  a 
•dye  house;  9  Rep.  59;  Co.  Litt.  200,  b.;  Angel  on  Water-cour- 
ses, 59;  App.  17,  Bealy  v.  Shaw,  et  al.     And  if  a  glover  sets 
up  a  lime  pit,  and  corrupts  the  water,  an  action  lies  ;  Angell  on 
Water-couTses,  60;  13  Hen.  2,  b.  6.  The  maxim  is,  sic  utere  tuout 
ne  ladas  alienum.     These  positions  are  recognised  by  all  the  wri" 
ters  on  the  common  law,  nor  have  they  ever  been  disputed  or  de- 
nied, in  any  srd judged  case,  so  far  as  my  researches  have  extend- 
ed.    The  erection  of  a  tan  yard  comes  within  the  operation  of 
the  same  principles,  provided  it  has  the  effect  of  which  the  plain* 
tiffs  complain,  corrupting  and  rendering  unwholesome,  the  wa- 
ter in  the  stream  below,  used  for  distillation,  or  for  cuUinary  or 
domestic  purposes.     The  general  rule  of  law  is,  that  every  man 
has  a  right  to  have  the  advantage  of  a  flow  of  water,  in  his  own 
land,  without   diminution,  or  alteration    in  quantity  or  quality. 
Nor  are  we  to  be  understood,  as  saying,  that  there  can  be  no  di- 
minution or  alteration  whatever,  as  that  would  be  denying  a  val- 
uable use  of  the  water.     The  use  of  it  must  be  such  as  not  to  be 
injurious  to  the  other  proprietors.     Each  riparian  owner  has  a 
right  to  the  reasonable  use  of  the  stream,  which  of  course,  will 
be  judged  with  regard  to  public   convenience,  and  the  general 
good. 

The  limitation  of  these  principles,  is,  either  where  the  appro- 
priation has  been  for  a  period  of  twenty  years,  which  the  law 
deems  a  presumption  of  right,  or  it  arises  from  contract. 
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6. 

Sacs&ider  v.  Beers,  et  al.  May  T.  1813,  10  Johns.  N.  Y. 
Rep.  211;  Palmer,  et  al.  v.  Mulligan,  et  al.  3 
Caines'  Rep.  320  j  Runnels  v.  Bullen,  et  al.  2  N.  H. 
p.  532. 

Jhewateroi     ^^^®  ^°'  ^^^  diverting  a  water  course. 

useitin  The  defendants  erected  a  saw  mill  and  data  across  the  Dela- 

Swprr^^^are  river,  50  rods  from  the  plaintiff's  mill-dam*,  which  had  been 
Tent  th©      built  IS  years  before.     The  defendants  took  the  water  out  of  the 

use  of  It  to      ,         ,      •'  t       •  J       /•    i_       •  J 

those  below  nver  into  a  raceway,  on  the  north  westerly  side  of  the  river,  and 
which  emptied  again  into  the  river  below  the  plaintiff's  dam. 
The  defendants  owned  the  land  on  the  westerly  side  of  the  river, 
and  the  plaintiff's  mill  is  on  the  southeasterly  side  ;  and  they 
also  take  the  water  through  a  receway,  which  is  returned  again 
into  the  river  below  the  mouth  of  the  raceway  of  the  defendants. 

Verdict  for  plaintiffs, 

Per  Cur.  There  is  no  just  objection  to  the  recovery  of  the 
plaintiffs  below.  The  defendants  were  answerable  in  damages 
for  the  injury  to  the  plaintiffs  in  the  enjoyment  of  their  mill,  by  * 
diverting  the  natural  course  of  the  water.  The  defendants  had, 
no  .doubt,  a  right  to  build  a  mill  on  their  land,  but  they  must  so 
construct  the  dam,  and  so  use  the  water,  as  not  to  injure  their 
neighbors  below,  in  the  enjoyment  of  the  same  water,  according 
to  its  natural  course.  In  Buddington,  et  al,  v.  Bradley,  10  Conn. 
Rep.  213,  the  court  held,  that  the  proprietor  of  land  through 
which  a  stream  flowed,  has  a  right  to  the  flow  of  water  in  its 
natural  course,  without  diminution;  but  it  is  qualified  in  certain 
cases,  as  where  another  person  has*  used  the  stream  for  fifteen 
years.  And  in  Coalter  v.  Hunter,  4  Rand.  Rep.  58,  the  court  say, 
that  no  person  has  a  right  to  divert  water  on  his  own  land,  so  as 
to  turn  it  from  the  land  of  his  neighbor,  lower  down  the  stream; 
if  he  claims  the  right  from  long  enjoyment,  he  must  prove  an  ad* 
verse  possession  for  upwards  of  20  years, 

5. 

Williams  v.  Gale,  Dec.  T.  1811,  3  Har.  &  Johns.  Md.  Rep* 

p.  231. 
a  right^to^       ^^se  for  erecting  a  dam  on   the  defendant's   land,  across  a 
embank,     stream  of  water  that  ran  through  the  plaintiff's  and  defendant's 
it  on  his      land,  whereby  the  land  of  the  plaintiff  was  overflowed, 
own  land.  I      j^e  court  held,  that  the  defendant  had  no  right  to  erect  a  bank 

on  his  own.land,  and  thereby  obstruct  or  stop  the  water,  although 

the  plaintiff  had  cut  ditches  and  increased  the  water  upon  the 

defendant. 
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Wafi/    And  see  tit.   ^^  Water  Courses  and  Riyers,"  ante^ 
p.  369. 

I.  DIFFRENT  KINDS  OF, 

(A)  By  custom,  p.  383. 

(B)  By  GRANT,  p.  383- 

(C)  Bt  PEEScRiPTioy,  p.  386. 

(D)  By  necessity,  p.  3&7. 

(E)  PDBLic>Ays,  p.  388. 

(F)  Private  ways,  p.  390. 

II.  REMEDY  FOR  DISTURBANCE  OF,  p.  392. 
IIL  BY  INDICTMENT,  p.  393. 


I.  DIFFERENT  KINDS  OF. 
(A)  By  cusTOM.f 

(B)  By  grant.J 
1. 

Hill  v.  Crosby,  Oct.  T.  1824,  2  Pick.  Mass.  Rep.  466.     S.  P. 
Cometh  v.  Low,  3  ib.  408;   Com'th  v.  Newbury,  2  ib. 
59;  Hazard  v.  Robinson,  3  Mas.  Rep.  272. 
Case  for  disturbance  of  a  highway',  by  pulling  down  the  abut-j^jf^J^jf 

*  Thore  are  three  kinds  of  ways;  a  foot  way,  afoot  and  horse  way,  which  is  also 
a  pack  and  prime  way,  and  a  foot,  horse  and  cart  way;  Co.  Lit.  56,  a.  They  are, 
also  p  jbI;o  and  private.  A  highway  comprehends  all  public  ways;  Allen  v.  Or- 
m^ndf  8  Eaat  Rep.  5.  Per  Ld.  Hardwicke,a  cartway  is  a  common  highway;  Rex  v. 
Hatfield,  Ca.  Temp.  Hard.  315.  And  a  nayigable  river  is  a  highway;  Rex  v.  Ham*« 
Oiond,  10  Mod.  Rep.  382.  And  so  is  a  railway;  RexT.  Severn,  2  B.  &  A.  646.  Or 
indeed  any  other  thoroughfare;  Wood  y.  Veale,5  B.  &  A. 454.  Allowing  the  pub- 
lic to  use  a  road  for  six  years,  was  held  to  make  it  a  highway;  Anon.  1 1  East,  375« 
note.  Ae  to  what  will  amount  to  a  dedication,  see  Rex.  v.  ^arr,  4Campb.  Rep.  16^ 
Wood  V,  Veale,  5  B.  &  A.  464;  Woodycr  v.  Hadden,  5  Taun.  125.  Where  the  pub- 
lic has  had  only  a  qualified  use^Rex  v.  The  iohabitanta  of  St.  Benedict,  4  B.  ic  A.^ 
447;  Rex  v.  Richards,  8  T.  R.  634, 

t  A  custom  that  every  inhabitant  of  such  a  ville  shall  have  away  over  such  land, 
either  to  church  or  to  market,  is  good^ because  it  is  but  an  easement,  and  not  a  pro« 
fit;  15Fetersdorff*s  Abr.  337.  And  a  tithe  owner  has  a  right  to  use  the  road  ordi«- 
narily  used  for  the  ordinary  occupation  of  the  dese,  in  which  the  tithe  is  taken;- 
ibid. 

f  A  private  way  is  the  svbject  of  grant.  And  if  A.  agrees  with  B.  that  he  shall' 
have  a  right  of  way  throu|rh  his  close,  it  amounts  to  a  grant;  Holms  v.  Seller,.3 
Lev.  305.  And  a  grant  of  way  for  carrying  coals,  the  grantee  may  make  such  Bt 
wAy  as  \p  proper  for  carrying  that  commodity  ;  Senhouse  v.  Christian,  1  T.  R.  560. 
And  the  grantee  is  bound  ko  keep  the  way  in  repair,  ha  cannot  go  upon  the  land 
when  out  of  repair;  Gerrard  v.  Cook,  2  N.  R.  109;  ^ 
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Te^pr-'^um    "^^"^^  ^^  ^  bridge  over  the  Concord  river,  which  the  plaintiff  had 
ed.  built.     The  plaintiff  proved  an  adverse  use  of  the  way  for  more 

than  twenty  years      And  the  question  was,  whether  a  grant  could 
be  presumed  from  this  adverse  ppssession. 

Per  Cur.  Parker,  C.  J.  The  continued  use  ot  the  way  and 
the  bridge  by  the  plaintiff's  father  and  himself  for  more  than 
twenty  years,  the  keeping  up  and  repairing  of  the  bridge,  and 
the  passing  of  the  river  in  the  same  place  in  a  boat  whe&  the 
bridge  was  down,  show  a  continuity  of  possession  sufficient  to 
warrant  a  presumption  of  a  grant;  and  we  have  no  doubt,  a  right 
to  an  easement  may  be  proved  in  this  country  as  well  as  in  Eng- 
land. But  here  as  well  as  there,  the  possession,  to  be  attended 
with  this  consequence,  must  be  adverse,  and  whether  it  were  or 
not,  is  always  a  fact  to  be  ascertained  by  the  jury.  And  see 
Sumner  v.  Child,  2  Conn.  Rep.  610;  Hoffman  v.  Savage,  15  Mass. 
Rep.  130;  White  ^^  Crawford,  10  ib.  189.  The  same  principle 
was  recognized  in  Smith  v.  Kinnard,  2  HilPs  Rep.  642,  and  Je- 
ter V.  Mann,  ibid.  641. 

2. 

Hazard  v.  RobinsoNi'Nov,  T.  1823,  3  Mas.  U.  S.  Rep.  272; 
Commissioners  v.  Taylor,  2  Bay's  Rep.  282;  White 
V.  Crawford,  10  Mass.  Rep.  183. 

And  It  may        •>       ^  .  i   »  i-*  * 

be  lost  by        Per  Cur.     Story ,  J.     In  respect  to  incorporeal  hereditaments 
nonuser.      ^^^  easements,  such  as  ways  and  water,  privileges,  the  rule  of 
law  is  well   established,  that  an   uninterrupted  possession   and 
use  for  twenty  years  is  prima  fade^  and  if  unexplained,  conclu- 
sive, evidence  of  a  right;   and  under  circumstances,  courts  of 
law  will  entertain  the  presumption  of  a  grant,  even  from  a  shor- 
ter period  of  enjoyment.     The  Hon.  Judge  referred  to  Saund.  v. 
Newman,  1  B.  &  A.  258  ;  Balston  ▼.  Benstead,  1  Campb.  463; 
Bealey  v.  Shaw,  6,  East,  208;  12  Vezey,  266;  Hawke  v.  Bacon, 
2  Taun.  155;  Gaietty  v.  Bethune,  14 -Mass.  Rep.  49;  Hoffman  v. 
Savage,  15  ib.  132;  Strout  v.  Berry,  7  ib.  386;  Wright  v.  How- 
ard, 1  Sim.  &  Stuart's  Rep.  190,  203,  •  A  right  thus  acquired  by 
user,  may  in  like  manner  be  lost  by  disuser;  in  other  words,  the 
discontinuance  of  the  use  for  a  long  period,  affords  a  presumption 
of  the  extinguishment  of  the  right. 

3. 

Butisnot  White  v.  Crawford,  June  T,  1813, 10  Mass.  Rep.  189. 

Ifi^whTrT       The  court  held,  that  a  right  of  way,  proved  by  a  grant  or  re- 
reserred  by  servation,  is  not  lost  by  nonuser  for  twenty  years. 
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Per  StwaUy  J.  la  an  action  for  the  disturbance  of  a  right  of 
"way  which  the  plaintiff  claims  to  have  in  and  over  the  land  of  the 
defendant,  from  a  certain  farm  in  the  occupation  of  the  plaintiff, 
we  are  not  aware  of  any  rule  or  principle,  that  it  is  lost  by  non 
userj  where  it  is  reserved  by  deed.  On  ihe  contrary,  even  a  right 
of  way,  depending  upon  evidence  from  prescriptive  use,  is  not 
lost  by  lion  user  or  by  tortious  interruption  or  neglect;  Com.  Dig. 
Prescription,  E.  2.     • 


4.. 

CoopEK,  ET  AL.  V.  Smith,  Sept.  T.  1822, 9  Serg.  &  Rawl.  Penn. 
Rep.  26.     S.  P.  Chambers  v.  Furt,  1  Yeates'  Rep.  167. 

An  act  of  assemblyVested  in  one  Shumral  a  right  to  establish  a  *^^*^""* 
ferry  over  the  Youghiogany  river,  and  the  question  was,  whether  across  ana 
he  could  land  upon  the  other  side  of  the  river,  upon  the  soil  ot^^^^J^ 
other  persons:  the  court  held  he  could  not«  giv«the 

Per  Duncan,  J.      The   right  to  the  bed  of  a  navigable  river  nght  to  ^ 
is  presumed  to  belong  to  the  commonwealth,  but  the  right  to  the  ^^  ^^^ 
adjoining  lands  vests  in  the  owner  of  the  soil;  hence  arises  the  snore  upon 
right  to  wharves  in  the  city  of  Philadelphia,  and  other  commer- m^^ther  per 
«ial  ports— %o  one  can  use  them  without  making  compensation  '^'^ 
to  the  owner.     The  place  where  the  landing  was,  if  a  public 
highway,  in  an  action  of  trespass,  would  not  be  a  justification. 
The  position  of  the  court  below,  that  Shumral  might  ferry  and 
land  his  boats  on  the  public  road,  was  erroneous,  for  this  was 
the  very  question  in  Chambers  v.  Fury,  and  C.  J.  M'Kean  and 
Justice  Yeates  decided,  that  the  dedication   of  ground  for  the 
purpose,  of  a  public  road,  gave  no  right  to  others  to  use  it  with- 
out the  consent  of  the  owners  for  the  purpose  of  landing  or  re- 
ceiving freight.     There  are  few  ferries  whose  landing  places  are 
not  a  public  highway;  ferries  would  become  a  property  in.com- 
mon^  subject  to  continual  strife,  and  where  the  strongest  must 
ever  prevail.      The  common  law,  to  prevent  this  confusion,  as- 
signs the  exclusive  right  of  all  property,  capable  of  being  so  en* 
joyed,  to  some  determinate  owner.     It  has  assigned  to  the  own* 
er  of  the  soil,  the  right  of  landbg  on  his  own  soil  on  the  bank  of 
all  navigable  rivers.    The  late  proprietors  of  Pennsylvania  claim-^ 
ed  a  right  by  prerogative  to  grant  patents  for  ferries;  but  thfey 
never  did  grant  a  patent  where  the  party  was  not  possessed  of 
lands  on  both  sides  of  the  y^ater,  or  at  least  had  not  the  permis- 
sion of  the  owner  of  the  landing. 

Vol.  VIII.  49 
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(C)  By  prescription.     And  see  antCj  Vol.  7,  p.  412. 

1. 

Gayetty  v.  Bethxjne,  March  T.  1817,  14  Mass.  Rep.  49. 
JSTbSun       ^^^  ^^^-     ^^rker,  C.  J.     Prescription,  in  the  ancient  sense  of 
dedupona    the  word,  is   founded  upon  the  supposition    of  the  grant,  and 
franu**       therefore  it  is,  that  the  use  or  possession,  on  which  it  is  found- 
ed, must  be  adverse,  or  of  a  nature  to  indicate  that  it  is  claimed 
as  a  right,  and  not  the  effect  of  indulgence  or  of  any  compact 
short  of  a  grant. 

2. 

Kent  v.  Waite,  Oct.  T.  1830, 10  Pick.  Mass.  Rep.  138.     S.  P. 

Jackson  V.  Hathaway,  15  Johns.  Rep,  447;  White  v, 

Crawford,  10  Mass.  Rep.  l83;  Story  v,  Odin,  12  ib. 

p.  157. 

And  forty        ^^^e  for  obstructing  a  way  leading  from  a  wood  lot  belonging 

vcamissaf  to  the  plaintiff  over  the  defendant's  lot. 

tablishiu  The  plaintiff  proved  that  he  and  his  ancestors,  owners  of  the 
farm  adjoining  the  wood  lot,  had  used  and  enjoyed  the  way  for 
upwards  of  forty  years. 

Per  Cur.     WUdCj  J.    This  was  a  sufficient  time  to  establish  a 
title  by  prescription.    . 

3. 
Com'th  v.   Low,  March   T.   1826,  3   Pick.  Mass.  Rep.   480; 
Smith  v.  Ktmnard,  2  HilPs  Rep.  642;  Jeter  v.  Mann, 
ib.641. 
Per  Cur.     Morton^  J.     There  is  no  doubt,  the  inhabitants  of  a 
wywraS^  town,  in  their  corporate  capacity,  are  capable  of  taking  an  ease- 
sufficient  to  ment  or  other  incorporeal  .hereditament,  and  tjbat  they  may  be- 
p^ume  a   ^^^^  seized  of  a  right  of  way  by  grant,  prescription^  or  reserva- 
tion.    A  grant  may  be  presumed  from  continued  occupation,  as 
well  .in  favor  of  a  corporation  as  of  an  individual.     And  an  ex- 
cl\isive,  Uninterrupted  user  by  the  inhabitants  for  twenty  years 
unexplained,  is  evidence  of  a  grant.    And  see  Odiorne  v.  Wade, 
5  Pick.  Rep.  421. 

4. 

Jones  v.  Percival,  et  al.  Oct.  T.  1827,  6  Pick.  Mass.  Rep. 

p.  485.  ^ 

way^vef  '^'^  ^^  ^^^^^"^  ^^  trespass  the  defendant  pleaded  a  right  of  way 
lend, where  by  prescription,  from  the  upland  across  the  plaintiff's  salt  mea- 
uumoBt     j^^^  ^^j^g  ^^^  ^  ^^j  j^  ^j^^  defendant's  salt  marsh,  in  the  fall 
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and  winter,  where  most  convenient  to  the  defendants,  and  least  ^^^^ 
prejudicial  to  the  plaintiff,  for  the  purpose  of  getting  the  produce  prejudicial 
of  the  defendants'  marsh,  and  of  improving  and  managbg  the  er,  is  void 
same.    2.  A  right  of  way  by  a  non-existing  grant.  ^udnty. 

The  plaintiff  contended,  that  such  a  way  as  the  defendants  de- 
scribed in  their  plea,  was  unreasonable  and  void,  and  a  grant  of 
such  a  way  could  not  be  presumed. 

Verdict  for  defendants. 

But  the  court  set  aside  the  verdict,  and  ordered  a  new  trial. 

Morton^  J.  observed,  that  a  custom  for  the  inhabitants  of  a  cer-* 
tain  place,  or  the  owners  of  a  certain  close,  to  pass  over  the  soil 
of  another  wherever  it  is  most  convenient  to  themselves,  and 
"least  prejudicial  to  the  owner,  would  be  unreasonable.  In  prac- 
tice, it  would  lead  to  contention  and  litigation.  The  rights  of 
the  respective  parties  under  such  a  cuntom  are  so  undefined  and 
doubtful,  that  the  custom  would  be  void  for  uncertainty.  And 
a  way  ex  vi  termini  imports  a  right  of  passing  in  a  particular  way. 


(D)  Bt  necessity. 
1. 


Per  Car.    A  right  of  way  may  exist  from  necessity.    As  where  a  way  of 
a  man  sells  land  to  another,  which  is  wholly  surrounded  by  his  ^^^^JJ^  ** 
own  land,  the  purchaser  is  entitled  to  a  right  of  way  over  the  anagnuiu 
other's  ground  to  his  own  land.     The  way,  of  necessity, is  incident    ^ 
to  the  grant,  and   without  which  the  grant  would  be  useless  ; 
Clarke  v.  Cogge,  Cro.  Jac.  170.     It  is  founded  entirely  upon* 
grant,  and  derives  its  force  from  if,  either  by  express  words  of 
the  grant  or  by  operation  of  law. 

2. 

Gayettt  v.  Bbthuhe,  March  T.  1817,  14  Mass.  Rep.  49. 

Per  Cur.    A  person  having  a  right  to  a  private  way  over  an-  Andths 

,  .   .  owner  murt 

other's  land,  has  no  right  to  go  on  the  adjoining  land,  even  though  keep  it  inra 
.  the  private  way  be  impassible  or  foundrous,by  being  overflowed  ^^^ 
by  a  river.     The  reason  is,  that  the  owner  is  bound  to  repair. 
It  is  otherwise,  however,  with  a  public  way,  for  if  a  public  high 
way  be  out  of  repair,  the  party  may  pass  over  the  adjoining  land. 

3. 

Gayettt  v.  Bethuke,  March  T.  1817,  14  Mass.  Rep.  49;  Per-  . 

NAM  v«  Weed,  2  ib.  203. 
Per  Cur.    Parker  C.  J.    When  a  man  has  granted  land  sur-  f^J^iS' 
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of  newwty  rounded  by  land  of  his  own,  which  he  retains,  he  is  supposed 
only  it       tacitly  to   have  granted   a  right  of  way,  upon  the  well  known 
a^iLtthe  P^'^^^ipl^j  ^^^^  when  a  man  grants  any  thing,  he  is  held  to  have 
frantor.      granted  every  thing  necessary  to  the  use  and  enjoyment  of  the 
thing  granted.*     It  may  well  be  doubted,  whether,  if  a  man  vol- 
untarily take  a  conveyance  of  land,   which  is  surrounded  on  all 
sides  by  land  of  his  grantor,  and  others,  he  can  enforce  this  right 
of  way,  under  a  plea  of  necessity,  against  any  one  but  him  who 
has  conveyed  to  him. 

4. 
M'DoNALO  V,  LiNDALL,  March  T.  1827,  3  Rawle's  Penn.  Rep. 

LimiUtion  P*  ^^^* 

of  Uie  rights      The  Court,  Huston^  J.  held,  that  a  right  of  way  from  necessity 

extends  to  a  single  way.     It  is  always  from  strict  necessity,  and 

this  necessity  cannot  be  created  by  the  party  claiming  the  right. 

It  ne vet  exists  where  a  man  can  get  to  his  property  through  his 

own  land,  howev-er  inconvenient  the  way  through  his  own  land 

may  be. 


(E)  Public  ways. 

1. 
Stackpole  v.  Healt,  1819,  16  Mass.  Rep.  33.    S.  P.  Perlet 

V.  Chandleh,  6  ib.  451. 

The  public      •P^'"  ^**^«     Putnam^  J,     The  principal  question  intended  to  be 
***h*'to    .  P^^sented  in  this  case,  is  whether  the  people  in  this  common- 
a  highway 'wealth  have   right  to  use  the  lands  for  the  purpose  of  grazing, 
MtSfct*"^  which  had  been  laid  out  as  highways.     I  hold  it  to  be  clear,  that 
the  public  have  no  other  right,  but  that  of  passing  and  repas- 
sing; and  that  the  title  to  the  land,  and  all  the  profits  to  be  de- 
rived from  it,  consistently  with,  and  subject  to  the  right  of  way, 

*Tlii8  accord!  with  tho  rule  in  Great  Britian;  Howton  y.  Frearson,  T.  R.  50; 
Rex  ▼.  Ains worth,  6  Mod.  Rep.  163.  And  the  grantee  of  a  wreck  has  a  way  of 
necesutj  to  it,  o?er  the  land  of  another;  Anon.  6  Mod.  Rep.  163.  Unity  ef  pos. 
■eesion  and  a  gub8«qaent  aeverance,  do  not  destroy  a  way  of  necessity;  Buckby  y. 
Coles,  5  Tann.  Rep.  31 1;  Reynolds  v.  Edwards,  Willcs'  Rep.  2B% 

i  They  have  only  a  right  to  pasv  and  repass  along  the  road;  Dovaston  v.  Payne, 
2  H.  Dlk.  527.  And  if  the  road  be  impassable,  they  may  go  on  the  adjoining  lands; 
Taylor  ▼.  Whiteliead,  2  Doug.  Rep.  754.  The  ewner  of  the  land  is  vested  with  the 
right  of  soil  in  the  road;  Lade  t.  Shepard,  2  Stra.  Rep.  1Q04;  Goodtitle  ▼«  Alker^ 
1  Burr.  133;  Davison  v.  Gill,  1  East,  69.  And  the  landholders  on  each  side  of  the 
road,  are  owners  of  half  of  the  soil  of  the  road;  Stevens  v.  Whistler,  11  East  Rep. 
61.    And  see,  ante^  **  Water  conrscs  and  Rivers/'. 
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remain  in  the  owner  of  the  soil.  The  owner  roay  maintain  tres- 
pass for  any  injary  to  the  soil,  which  is  not  incidental  to  the 
right  of  passage  acquired  by  the  people.  And  his  honor  refer- 
red to  Lade  v.  Shepard,  3  Stra.  1004,  and  Chester  y.  Aker,  et 
al.  1  Burr.  143. 

2. 
Jacksom  r.  Hathaway,  Oct.  T.  1818^  15  Johns.  Rep.  447.  S. 

P.    CORTELYOU  V,  VaN  Bl^UNT,  2  tb.  357. 

The  court  held,  that  when  a  highway  is  laid  out  over  the  land  J^^,^"  n 
of  a  private  person,  the  public  acquires  no  more  than  a  right  of  ly  a  right  of 
way.  The  fee  remains  in  the  proprietor,  and  he  may  still  use  the  ^e^iand  of 
land  in  any  manner  not  inconsistent  with  the  rights  of  the  public,  the  proprie 
and  when  the  road  is  discontinued  it  reverts  to  the  proprietor.    remaiDing 

Per  Platty  J.  Highways  are  regarded  in  our  law  as  easements.  ^ 
The  public  by  laying  out  a  road  acquire  no  more  than  the  right 
of  way,  with  the  powers  and  privileges  incident  to  that  right; 
such  as  digging  the  soil  and  using  the  timber,  and  other  materi-  ' 
als  found  within  space  of  the  road,  in  a  reasonable  manner,  for 
the  purpose  of  making  and  repairing  the  road,  and  its  bridges. 
When  the  sovereign  imposes  a  public  right  of  way  upon  the  land  of 
an  individual,  the  title  of  the  former  owner  is  not  extinguished; 
but  is  so  qualified,that  it  can  only  be  enjoyed  subject  to  that  ease-*  * 
ment.  The  former  proprietor  still  retains  bis  exclusive  right  in 
all  mines,  quarries,  springs  of  water,  timber  and  earth,  for  every 
purpose  not  incompatible  with  the  public  right  of  way.  The 
person  in  whom  the  fee  of  the  road  is,  may  maintain  tres* 
pass,  or  ejectment  or  waste  ;  1  Burr.  143;  2  Stra.  1004 ;  1  Wils. 
407;  6  East,  164;  but  when  the  sovereign  choses  to  jdisoontinue, 
or  abandon  the  right  of  way,  the  entire  and  exclusive  enjoyment 
reverts  to  the  proprietor  of  the  soil. 

3. 

Dudley  v.  Adams,   Nov.  T.  1827,  6  Pick.  Mass  Rep.  57.    S. 

P.  Perley  v.  Chandler,  6  Mass.  Rep.  454;  Com*th  v. 

Petebs,  2  ib.   125 ;  Alden   v.   MuBDacK,  13  ib,  257. 

Stackpole  v.  Healy,  16  ib.  33;Boling  v.  Mayor,  et 

AL.  3  Rand.  Rep.  563. 

'r^^spass.  The  owner 

The  fecftfin^tto  consisted  of  marsh  land;  a  turnpike  company  hav-^^^^^?^ 
ing  made  a  road  through  it,and  raised  the  travelled  part  of  the  road  a  turnpike 
by  cutting  sods  from  the  sides,  and  made  a  railing  between  the  SJU^g^nii* 
travelled  part  and  the  place   from   which  the  sods  were  taken.  ^•<S  to  (^ 
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faerba^e      Thatch  grew  beyond  the  railing  and  from  where  the  sods  were  ta- 
nod  not  the  ken,  and  it  was  for  cutting  and  carrying  ^way  this,  that  the  action 

turnpike       ^g  brought. 

company.  "  ,        »  .  i 

Per  Cur.  Wilde^  /.  We  consider  this  a  clear  case.  The  fo- 
cus  in  quoj  although  part  of  the  turnpike  road,  is  the  soil  and 
freehold  of  the  plaintiflf's.  He  has  the  exclusive  right  of  prop- 
erty in  the  land,  subject^  however,  to  the  easements,  or  rights  in- 
cident to  a  public  highway;  such  as  the  right  of  passing  over  it, 
and  the  right  which  the  turnpike  corporation  has  to  construct  a 
convenient  pathway  and  keep  it  in  good  repair.  To  accomplish 
these  purposes,  the  corporation  may  dig  up,  and  remove  from 
place  to  place,  within  the  limits  laid  out  for  the  road,  any  earth, 
sand  and  gravel,  and  may  dig,  cut  up  sods  and  turf;  but  it  by  no 
means  follows,  that  the  corporation  has  the  right  of  herbage, 
which  is  the  exclusive  property  of  the  owner  of  the  soil,  as  well 
as  all  trees,  mines,  &c.  And  in  Boling  v.  Mayor,  et  aL  3  Rand. 
Rep.  563,  the  court  observed,  that  a  public  highway  vested  in 
the  public  a  right  of  passage  only — that  the  freehold  belonged  to 
the  owner  of  the  soil,  ahd  that  trees  growing  upon  it,  or  mines  un- 
der it  belongs  to  the  owner  of  the  soil.  The  same  principle  was 
'   admitted  to  be  law  in  fcluel  v.  Clark,  1  Root,  49. 

4. 

3  Kent's  Comm.  348;  Makepeace  v.  Worden,  1  N.  H.  Rep. 

16;    Peck  v.    Smith,  1  Conn.   Rep.   103;  Perley  v. 

•    Chandler,  6  Mass.  Rep.  554. 

t^a\!Q?l^ci      '^'^^  '^^  ^^^^  respect  to  public  highways,  and  to  fresh  water 

analogy  be  rivers,   is  the  same,   and   the   analogy  perfect,  as  concerns  the 

licliiigS"     right  pf  soil.  The  owners  of  the  land  on  each  side  go  to  thecen- 

ways  and    ^^^  ^f  the  road.  and  they  have  the  exclusive  right  to  the  soiL 

fresh  water  .  •'  ,  ,  °  ,  ' 

rivers.  subject  to  the  right  of  passage  in  the  public.  Being  owners  of 
the  soil,  they  have  a  right  to  all  ordinary  remedies  for  the  free- 
hold. They  may  maintain  an  action  of  ejectment  for  encroach- 
mei^ts  upon  the  road,  or  an  assize  if  disseised  of  it,  or  trespass 
against  any  person  who  digs  up  the  soil  of  it,  or  cuts  down  tree's 
growing  on  the  side  of  the  road,  and  left  there  for  shade  and  or- 
nament. And  the  owner  may  carry  water  pipes  under  the  high- 
way. 

(F^  Private  ways.* 

*  A  private  way  is  «  right  which  one  or  more  persons  have  of  going  oVer  the  land 
of  another.  It  may  be  claimed  either  by  grant,  prescription,  custom,  or  express  re- 
servation; ISPeter^doriT's  Abr.  387.  A'road  that  loads  only  to  a  charch,  a  private 
house,  or  a  village,  or  to  fields,  is  a  private  way, but  it  is  to  be  left  to  the  jury,  as  a 
matter  of  fact;  Austin^s  case,  Vent.  189. 


■^ 
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1. 

State  v.  Gregg,  Spring  T.  1834,  2  HilPs  Rep.  387 i^  Smith  v. 

KiNKARD,  2  ib.  642. 

Indictment  for  obstructing  a  road   leading  from  the  highway  [^**®jJ^Jhcr 
to  the  church;  the  church  being  about  two  hundred  yards  fiomawayis 
the  road,  PJl";'^- 

The  defendant  was  convicted,  and  one  of  the  objections  was, 
that  it  was  a  private  and  not  a  public  road. 

Per  Cur.  0^J\rea7,  J.  The  road  in  dispute  cannot  be  regard- 
ed as  a  highway.  A  way  to  a  church,  it  is  agreed  by  all  the 
English  law  writers,  is  private  and  not  public.  It  was  stated  by 
this  court  in  Smith  v.  Kinnard,  to  establish  some  definite  and 
simple  test,  by  which  the  court  and  the  citizens  could  at  a  glance 
distinguish  between  a  public  and  private  way.  It  was  according- 
ly stated  "that  the  liability  to  keep  or  not  to  keep  a  road  in  repair,, 
furnishes  a  certain;and  safe  rule  to  determine  whether  it  is  public  or 
piivate."  In  the  application  of  this  rule,  it  wa«  admitted  in 
that  case,  that  exceptions  might  be  found  necessary  to  be  made. 
This  case,however,  is  not  an  exception,  for  if  any  exception  can 
exist,  it  must  be  where  the  public  have  a  right  of  way  by  pre- 
scription. * 

A  new  trial  granted. 


2- 

Jeter  v.  Mann,  Spring  T.  1826,  2  Hill's  Rep.  641. 

Case  for  obstructing  a  way  from  the  plaintiflF's  house  to  ^^^T^®'^"]^ 
main  road.  odsofac 

uiriDg 
rivate 


The  judge  charged  the  jury,  that  to  acquire  a  right  by  pre-SH^,""'  * 


•     scription,  it  was  necessary  for  the  plaintiff  to  show,  that  he  and"ght  or 
those  under  whom  he  claimed,  had  enjoyed  the  right  of  way  for-*^' 
20  years,  which  he  had  not  done. 

Verdict  for  defendant  and  motion  for  a  new  trial. 

Per  Cur,  Harper^  C,  /•  It  is  said  there  are  three  methods 
of  acquiring  the  right  of  way,  by  necessity,  by  express  grant,  and 
by  an  unfnterrupted  enjoyment  of  twenty  years,  from  which  a 
giant  Is  presumed. 

Per  Cur.  We  agree  with  the  presiding  judge,  that  it  was  ne* 
cessary  for  the  plaintiff,  to  prove,  not  only  that  the  way  was 
more  than  twenty  years  old,  but  that  he,  or  those  under  whom  he 
claims,  had  used  it  for  twenty  years. 


!P« 
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IL  REMEDY  FOR  DISTURBANCE  OF. 

1. 

Thompson  v.  Bridge^^ater^  Oct.  T.  1828,  7  Pick.  Mass.  Rep. 

p.  188. 
r  T  ^A^  ^^^^  ^^^  ^  defect  in  a  road  whereby  (he  plaintiff  lost  his  horse. 
a^orio38  The  plaintiff's  servant,  in  driving  a  horse  and  wagon  from 
bydeficien  -^^^^dleborough  to  Bridgewattr,  passed  a  causeway  partly  cover- 
eyinapub  ed  with  water,  and  in  endeavoring  to  return,  the  horse  was 
"^~"*'-      drowned. 

The  judge  charged  the  jury,  that  if,  from  all  the  evidence,  they 
were  satisfied  that  the  loss  of  the  horse  was  owing  to  the  de- 
fect in  the  causeway,  and  not  to  mismanagement  or  negligence, 
on  the  part  of  the  plaintiff  or  his  son,  they  ought  to  return  a 
verdict  for  the  plaintiff  for  the  value  of  the  horse;  unless  they 
were  also  satisfied,  that  the  attempt  of  the  plaintiff's  son  to  pass 
the  causeway,  under  the  circumstances  of  the  case,  was  not  only 
.  indiscreet,  but  inconsistent  with  ordinary  care,  and  amounted  to 
gross  negligence  or  rashness,  in  which  case  they  ought  to  find 
for  the  defendants* 
Verdict  for  plaintiff. 

Per  Cur.  Parker^  C.  J.  The  first  part  of  the  charge  is  ad- 
mitted to  be  Jright,  but  it  is  contended,  that  the  qualification  was 
wrong,  because  if  there  was  want  of  ordinary  care,  in  going  up* 
on  the  causeway,  and  attempting  to  pass,  the  plaintiff  ought  not 
to  recover.  We  are  satisfied,  that  this  part  of  the  charge  wa^ 
right,  also,  and  that  travellers  are  not  obliged,  in  order  to  be  en- 
titled to  damages,  by  loss  occasi&ned  by  actual  deficiencies  of 
roads  or  bridges,  to  look  far  ahead  for  obstructions  and  defects, 
when  none  ought  to  be  suffered  to  exist.  The  carelessness  sup- 
posed to  be  sufficient  to  defeat  the  right  of  action,  is  not  hav- 
ing seen,  from  the  eminence  on  the  approach  to  th%  caunseway, 
that  it  was  not  passable  without  hazard;  but  surely  travellers  are 
not  required  to  be  constantly  on  the  look  out  for  difficulties  which 
they  have  a  right  to  presume  will  not  occur;  See  Farnham  v. 

Concord,  2  N.  H.  Rep.  22. 

» 

2. 

Falks  v.  DfiARBoair,  March  T.  1823,  1  Pick.  Mass.  Rep.  344. 
S.  P.  Earing  v.  Lansing,  7  Wend.  Rep.  185;  Clark 
V.  Com'th,  4  Pick.  Rep.  125. 

U^i^Mt  *    ^y  ^^^  statute,  1820,  c.  65,  it  is  enacted,  that  persons  meeting 
ojie&ving  cach  other  on  a  bridge,  turnpike,  or  any  road,  shall  drive  to  the 


» 
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right,  &c.    The  defendant  so  negligently  drove  his  chaise,  (al-  JhekLwao? 
though,  the  plaintiff  kept  to  the  right,)  as  to  injure  it,  dec.  the  road 

The  court  informed  the  jury,  that  the  statute  was  applicable  [he^bycn 
to  all  highways,  as  well  in  Boston  as  elsewhere  ^  that  the  right  m«** 
side  of  the  street  was  the'peculiar  right  of  the  traveller,' and  al- 
though he  might  use  the  middle  or  left  side,  when  he  did  not  in- 
terfere with  the  rights  of  others,  yet,  if  he  departed  from  the 
right  side,  and  interfered   with  other  persons,  and  damage  was 
done  to  them,  he  was  responsible  for  the  consequences;  that  if 
the  jury  found,  that  the  chaise  of  the  defendant  was  on  the  left 
side  of  the  street  which  he  was  coming  down,  the  defendant  was  ' 
answerable  for  an  injury  which  they  might  find  the  plaintiff  sus- 
tained. 

Verdict  for  plaintiff. 

Per  Cbr.     We  sec  no  reason  to  find  fault  with  the  direction  of 
the  court  below.* 


III.  BY  INDICTMENT. 
1. 

* 

Cometh  v-  Oowen,  May  T.  1811,  7  Mass.  Rep.  378- 
The  defendant  was  indicted  and  convicted  of  fencing  up  a 
town  way,  whereby  the  ^ay  was  wholly  obstructed,  &c. 
If  It  was  contended,  that  no  indictment  lay  for  a  nuisance  in  ob<-  ^^  ^"4^^^ 
structing  a  town  way,  and  that  it  would  only  lie  for  obstructing  foranuis 
a  public  highway.  -^^J^p 

The  court  were  of  a  different  opinion,  and  held  the  indictment 
would  lie. 

State  v.  Gregg,  Spring  T.  1834,  2  HilPs  Rep.  ^87. 
Indictment  against  defendant  for  obstructing  a  way  to  a  church.  Or  apublU 
The  judge  charged  the  jury,  that  the  only  question  was,  whe- 
ther this  was  a  private  or  a  public  road.  Public  roads  were 
such  as  were  laid  out  by  lawful  authority,  or  such  as  had 
been  used  by  the  public  for  twenty  years  or  upwards.  It  is 
not  essential  to  a  public  highway,  that  it  shoufd  be  worked  ort 
and  repaired  by  the  public j  but  that  all  roads,  whether  leading 

^Caseis  the  proper  mfiiedy ;  Richards  t.  Hill,  5  Mod.  Rep.  206.  So  it  i«  alao 
the  proper  j^ensedj  for  diTerting  waler;  Palmer  v.  KebleUiwaite,  1  Show.  Rep.  64 ; 
iaokson  v.  Saiway,  1  tb.  350.  If  the  tenant  of  the  land  plopirh  through  the  way, 
or  work  it^  or  if  a  atradger  Ipoliate  it,  the  remedy  ia  an  action  upon  the  case  against 
the  party  who  did'the  act;  Cro.  £Ua.466. 
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to  market  towns,  villages,  public  landings  or  churches,  to  whiclr 
the  community  at  large  had  acquired  a  prescriptive  right  by  use^ 
were  entitled  to  the  protection  of  a  public  highway,  and  obstruc- 
tions of  thempunishable  by  indictment. 

Verdict  for.  the  plaintiff. 

Ptr  Cur,  O^J\real,  J.  This  verdict  cannot  be  sustained  by 
prescription;  twenty  years  have  not  elapsed  since  the  church 
was  erected^    It  is  a  private  way.     Arnew  trial  must  be  granted. 

« 

Com'th  v.  The  Inhabitants  br'NEWBfiRBY,  Oct.  T.  1823,  2 

Pick.  Mass.  Rep.  51. 
minus  a    ^     P^  C\«r.    Parker y  C  J.     It  seems  not  to  be   necessary  in  arv 
quoandad  indictment  for  not  repairing  a  highway  to  set  out  the  Urmini  a 
not  be  Stat   quo  and  ad  quern  of  'the  way,  though  it   is  certainly  better  to  be 
thus  particular,  and  is  more  consistent  with  the  general  course' 
of  criminal  proceedings,  which  require  certainty  whenever  it  is 
attainable :  that  it  is  not  necessary^  is  laid  down  in  3  Chit.  Cr» 
Law,  570;  Rouse  v.  Bardin,  1  H.  Blk.  361. 

4. 

MiLBURY  V.  Blackstone  Canal  Co.  Sept.   T.  1829;  8  Pick. 
Mass.  Rep.  473.     S.  P.  Spear  v.  Bicknell,  5  Mass» 
Rep.  125;  Strout  v.  Berrt,  7  ib.  385.  *^ 
pe/remedy!      P^  Cur.     The  remedy  for  an  injury  to  a  highway,  is  an  in* 

dictment  at  the  suit  of  the  commonwealth. 


I.  WHO  MAY  MAKE  A-  WILL,  p.  395. 
H.  IN  RESPECT  TO  THE  FORM,  EXECUTION  AND 
PUBLICATION  OF  A  WILL,  p.  396, 

m.  OF  SEVERAL  WILLS,  399. 
IV.  OF  CODICILS,  p.  400. 

V.  REVOCATION,  p.  400.  ' 

VI.  HOW  A  WILL  MAY  BE  REVIVED,  p.  401. 
VII.  REPUBLICATION,  p.  402. 
VIII.  CONSTRUCTION  OF  A  WILL,  p.  402. 

"^  A  will  or  testament «  defised  to  be  the  legal  declaration  of  a  party's  inteotidAfv  ^ 
which  he  dtrecta  to  be  peKbrmed  ador  his  death;  2  Blk.  Com.    A  will  ef  real  pro-  i 

perty  is  called  a  devise. — See  tit.  *' Devise,*'  ante  Vol.  4,  p.  347.    A  will,  as  it  ro-  | 

•poets  persons]  properly,  is  aa  indeAnite  disposition  of  ali  the  tealator  may  be  p/>st 
sessed  of  at  his  d^ath;  1  Ves.  141;  1  P.  Wms.  688» 
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IX.  WHAT  MAY  BE  DEVISED,  p.  404. 
X.  OPERATION  OF  A  WILL,  p.  409. 
XI.  CONSTRUCTION  IN  PARTICULAR  CASES,  p.  4H. 
XII.  PROBATj:  OF  A  WILL,  AND  ITS  EFFECTS,  p.  416. 

XIII.  HOW  TO  BE  GIVEN  IN  EVIDENCE,  p.  421. 

XIV.  THE  ADMISSION  OF  PAROL  EVIDENCE  TO  CON- 

TROL OR  EXPLAIN  A  WILL,  p.  421. 


I.  WHO  MAY  MAKE  A  WILL.* 


1. 


An  Inbnt 


Deane  t.  Littlefield,  et  al.  1  Pick  Mass.  Rep.  239. 

An  infant,  who  was' but  fourteen  years  old,  was  considered  of 
legal  discretion  to  dispose  of  his  personal  property  by  will.     The  {Vy^ 
infant  in  this  case  gave  his  real  as  well  as  bis  personal  property  **'^|[2'''^.jy 
to  his  mother;  and 'because  the  will  was  attested  by  two  wit- 
nesses only,  it  was  held  Toid.as  to  the  real,  but  was  established 
^s  to  the  personal  property. 

'Osgood  t.  Br£sd,  12  Mass.  Rep.  525. 
It  was  decidedi  that  a  feme  covert,  with  the  assent  of  her  hus-  en  with  ikM 
^band,  might  dispose  of  money  or  other  chattels  by  will:  the  hus*  S'^u^^^ 
^band  shall  be  estopped  from  qaestiooing  her  authority.  bond  may 

dispme  of 
*A  will  ipaj  b«  Toid  fram  the  incapacity  of  the  party  making  it.  Infants  under  ^f ^  P^<^^  . 
the  age  of  fourteen  yeftni,if  malea,  and  of  twelve  years,  if  females,  are  incompetent 
.  to  bequeath;  2  B)k.  Com.  496.  By  the  Rev.  Stat,  of  New  Tork,  2  vol.  p.  60v«.  2U 
males  must  be  eighteen  and  females  sixteen  years  of  age,  to  entitle  them  to  'make  a 
valid  testament.  A  married  woman  cannot  make  a  will,  yet,  by  the  license  ftf  the 
husband,  she  may  make  a  testament;  Bac.  Abr.  244.  And  if  the  husband  be  ban^ 
ished  for  life,  the  wiie  may  make  a  will;  ibid.  So  also  where  she  has  a  separate 
estate,  she  may  dispose  of  it  by  will;  Tappenden  v.  IVaish,  1  Phil.  Rep*  352,  So 
she  may  of  efiecta  she  has  in  possession  in  auire  droit  in  a; representative  capacity; 
Off.  Ex.  87.  By  the  sUtute  of  34  and  45,Hen.  8, a  will  of  lauds  made  by  an  idiot, 
or  by  any  person  of  non  sane  memory,  is  declared  void.  Persons  a£9icted  with 
madness,  or  any  other  mental  disability,  idiot8,or  natural  fools,  produced  by  distem- 
per or  drunkennofs,  are  sill  incapable  of  making  a  will  of  personal  estates, 'during 
the  existence  of  such  disability;  in  this  class  may  be  ranked  thoae  persons  who  may 
have  been  born  deaf  and  blind,orhave  ever  wanted  thesources'of  underetanding;2  Bl. 
Com.  497,  498;  But  a  will  once  made  is  not  affected  by  the  subsequent  insanity 
ef  the  testator.  And  if  a  testator  is  subject  .to  insanity,  a  will  made  during  a  lucid 
interval,  will  be  established;  Clark  v.  Cartright,  1  Phil.  Rep.  90;  White  v.  Driver, 
ibid.  p.  34.  Prisoners  and  Captives,  &c.  may  make  a  will;  2  BIk.  Com.  498.  A 
traitor  or  felon,  fVom  the  time  of  conviction  cannot  make  a  will;  2  Hale  P.  C.  805; 
4  Bla.  Com.  387.  Nor  a  felo  de  sr,  Plowd.  264 ;  4  Bac.  Abr.  247.  Nor  outlawji ;  1 
Salk.  Rep.  109. 
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3. 

Osgood  v.  Breed,  12  Mass.  Rep.  625. 
^cMurd?^        The  mode  of  conveyance  by  deed  is  by  usage  in  Massachusetts, 
but  such  a  usage  has   not  prevailed 'in  respect  to  wills,  so  as  to 
give  the  feme  power  to  dispose  of  her  lands  by  devise. 


II.    IN   RESPECT   TO  THE  FORM,  EXECUTION,  AND 

PUBLICATION  OF  A  WILL. 

1. 

Watts  v.  Pulic  Adm'h,  Dec.  T.   1829,  4  Wend.  N.  Y.  Rep. 

168.     S.  C.  1  Page's  Ch.  Rep.  347. 

boen*^  nsfd      Where  a  testamentary  paper   was   found   in   an  iron  chest, 

ered  valid,  among  the  deceased's  valuable  papers,  without  being  signed  by 

be  ne^Sier^  the  testator  and  without  witnesses;  but  there  being  an  attestation 

s^nedat     clause,  and  the  will  appearing  to  be  written  by  the  testator  him- 

byihe  testa  self,  with  his  name  in  the  beginning  thereof,  the  court  of  errors 

S^aed  ^*^  reversed  the  decree  of  the  chanceller,  and  held,  the  same  to  be 

a  valid  will  of  the  personal  estate.     By  the  common  law,  when 

made  a  part  of  the  law  of  this  state,  on  the  19th  of  April,  1775, 

such  a  paper  would  have  been  admitted  to  probate.* 

2. 

WiTHEKspooM  V.  WiTHKBSPooN,  2  M'Cord's  S.  C.  Rep.  520; 
Lyles  v.  Lyles,  2  ib.  531;  M'Gee  v.  M'Cants,  1  ib. 
^  522;  MiLi;«ED6^v.  Lamar,  4  Dess.  Rep.  623, 

Similar cas  A  will  was  said  ta  be  a  dispossession  of  a  man's  estate,  to  take 
CaroUno.  effect  after  hisdeath.^  Where  a  paper  was  offered  as  the  will  of 
A.  the  preamble  of  which  was  in  the  handwriting  of  a  friend, 
but  the  body  of  the  instrument  was  written  by  the  testator,  but 
uol  signed,  and  ended  with  a  verse,  which  he  desired  might 
be  engraved  on  his  tomb  :  held,  that  parol  evidence  was  admis- 
sible to  prove  that  the  testator  intended  this  for  his  last  wilU 

Johnson^  J.  observed,  that  there  were  numberless  cases^  in 
which  papers  wanting  the  signature  of  the  testator,  have  been 
admitted  to  probate;  but  always  on  proof  of  extrinsic  circum- 
stances  going  to  show  the  animus  testandi.\ 

*  Since  the  Revised  Statutes  took  effect,  (1st  Jan.  1830,)  wills  of  pcreonal  prop* 
erly  are  plaeed  upon  the  same  foolin{r  with  wills  of  real  estate;  and  both  mast  be 
subscribed  by  the  testator,  at  the  end  of  the  will,  in  the  presence  of  at  least  two  at- 
testing witnesses;  2  R.  S.  S3. 

tif  atrstator  omit  his  seal  or  attestation,  or  even  his  signature,  the  testament 
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3. 

Dem  v.  MiTTON,  I830i  7  Halst.  N.  J,  Rep, 70 ;  Jackson  v.  Van 

Pus£N,  5  Johns.  N.  Y.  Rep.  144. 

A  person  \?ho  is  unable  to  write  his  name,  but  can  only  make  ^J^^ 
his  mark,  is,  notwithstanding,  competent  to  be  witness  to  the  ex-  competent 
ecution  of  a  will.     He  is  so  considered  in  the  English  courts,  ^m^  i^iy„ 
where  the  witness-  is  required  to  subscribe.  ?ween*ihe 

Ewingj  C.  J.  ob«erved,  that  under  the  provisions  of  both  the  Enfiidhand 
English  and  New  Jersey  acts,  wills  are  to  be  in  writing,  to  be  J[;^'^"^ 
signed,  and  to  have  at  least  three  witnesses.  But  between  them, 
the  following  diversities  are  to  be  noted:  by  the  former,  the  will 
is  to  be  signed;  and  the  witnesses  are  to  attest  and  subscribe  in 
the  presence  of  the  devisor.  But  by  the  latter,  the  will  is  to  be 
signed  and  published  in  the  presence  of  the  witnesses,  who  are 
not  in  exppess  terms,required  to  subscribe  and  attest  in  the  pre&- 
ence  of  the  devisor,  although  that  is  the  custom.  If  a  testa- 
tor owns  his  hand,  under  the  English  statute,  it  is  settled  that  is 
sufficient^  although  the  witnesses  did  not  see  him  sign.  By  the 
New  Jersey  ac4,  however,  the  construction  is  different,  because 
the  terms  of  the  act  are  diflFerent ;  the  act  expressly  requiring  it 

will  be  available;  S  Phil.  Rep.  135;  anlees  there  be  a  reasonable  presumption  that 
the  teatator  intended  to  further  perfect  the  instrument;  Mathews  v.  Warner,  4Ve8. 
jr.  &ep.  186;  Coles  v.  Treesthick,  9  ib.  249;  Walker  v.  Walker,  1  Meriv.  Rap.  603. 
Sandford  t.  Vaughan,  I  Phil.  Prer.  39.     A  paper  was  written  in  the  life  time  of  the 
testator,  agreeable  to  his  instructions,  but  the  execution  of  it  being  prevented  by  in* 
tervening  weakness,  the  court  established  the  instrument  ab  a  Talid  testamentary  pa- 
per; Silks  ▼.  Snaith,2  Phil.  Prer.  38.    And  a  will  in  the  hand  writing  of  the  tests, 
tor,  with  an  attestation  clause,  but  not  witnessed,  was  held  valid;  there  being  strong 
circumstances  to.  show  that  he  intended  it  to  operate  in  that  form.    The  presump- 
tion  from  such  ao  omission,  that  he  intended  doing  something  more,  being  very 
slight;  Harris  v.  Bedford,  2  Phill.  Prer.  177.     And  whera.  there   is  a  regular  will, 
and  another  paper  begun  as  a  new  will,  which  the  testator  has  been  prevented  by 
the  act  of  God   from  completing,  the  two  papers  hat^  been  taken  together  as  the 
will  of  the  deceased,  and  operation  given  pro  fanto  to  the  unfinished  paper;  Castairs 
V.  Pottle,  2  Phil.  Srer..30.     And  see  Read.  v.  Phillips,  2  PhiK  122.     In  all  cases 
where  the  instrument  was  written  in  the  life  time  of  the   testator,  but  not  in  his 
presence,  and  noivead  over  to  him,  has  bean  held  valid,  the  principle  on  which  the 
rule  of  law  has  been  ^plied,  i«;,  l^iattlia  intention  of  the  testator  was  perfectly  clear, 
that  the  paper  conformed  to  the  intention  of^the  testator;  *Wood  v.  Wood,  ]  Phil. 
357;  Huntington  y.  Huntington.  2  Phil.  Prer.  213.    And  where  a  paper  contains 
m^  instrucdpns,  to  establish  it  by  circumstances,  two  points  are  necessary;  Isr, 
that  the  court  be  completely  satisfied  that  the  deceased  had  finally  decided  to  give 
those  legacies;  2d,  tliat  he  never  abandoned  that  intention,  but  ivas  only  prevented 
by  the  act  of  God  from  completing  his  will,     ft  is  no  objection  to  a  will,  Vliat  it  is  in 
the  f<irm  of  a  letter,  and  will  be  admitted  to  probate  or  not,  as  the  facts  shall' show 
an  intention  of  the  testator,  that  it  should  be  taken  as  his  will  and  testament;  Pas^- 
more  v.  Passmore,  Prer.  181 1;  1  Phill.  216.    And  it  may  be  in  (he  form  of  wishes 
and  requests;  Mathews  v.  Warner,  4  Ves.  jr.  186. 
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to  be  signed  by  the  testator  in  the  presence  of  three  subscribing 
witnesses.* 


InMansa 

chttseUsthe 
witneasM 
are  called 
totheai^ 
ipe  and  pub 
lisbii^. 


The  requi 
sites  of  a 
will  there. 


4. 

Amoey  v.  Fkllows,  5  Mass.  Rep.  210. 

It  was  decided,  that  the  isisue,  in  respect  to  the  attestation  of 
the  subscribing  witnesses  to  a  will,  in  presence  of  the  testator, 
includes  not  o^nly  the  signing  of  their  names,  but  &lso  the  fact  of 
his'signing  and  publishing  the  will. 

5. 

•  "     / 

Atery,  et  al.-  v.  Pixley,  Sept.  T.  1808,  4  Mass,  Rep.  406. 
By  statute,  in  Massachusetts,  wills  are  required  to  be  in  wri- 
ting, signed  by  the  testator,  or  by  some  person  in  his  presence, 
and  by  his  direction,  in  order  to  devise  lands  ;  but  ^  seal  is  nat 
required,  although  it  is  usual  to  annex  a  seal. 

6. 

• 

I>£  SoBRY  V.  De  Laistre,  2  Har.  &  Johns.  Md.  Rep.  191, 
105  ;  Dessebats  v.  Beequier,  1  Binn.  Rep.  336. 
If  a  testator  makes  his  will  in  a  foreign  country,  he  is  obliged 
to  observe  those  laws  in  respect  to  the  goods  he  possesses  there. 
But  in  respect  to  the  testator's  goods  in  any  other  country,  it  is 
different;  the  law  of  the  actual  domicil,  at  the  time  of  the  death 
of  the  testator,  must  govern. 

7. 

Dessebats  y.  Berquier,  1  Binn.  Penn.  Rep.  349. 
^^^*°"*^*      The  place  of -birth  is  deemed  to  be  the  domicil  of  a  person,  if 
^ntiflihat  it  is  the  domicil  of  his  parents.     If  the  child  be  illegitimate,  the 
««fthe  child,  j^jjjjgjj  Qf  jjjg  mother  must  be  that  of  tke  child,  because  in  law 

he  has  no  father. 


In  respect 
to  a  will 
made 
abroad. 


What  will 
•decide  the 
place  of 
•domicil. 


8.' 

Harvard  Col.  y.  Gore,  5  Pick.  Mass.  Rep.  370. 

The  place  where  a  person  live^  is  always  presumed  to  be  the 

place  of  his  domicil,  at  least,  until  the  contrary  be  shown.     And 

if  he   lives  in  different  places  in  different  seasons  of  the  year^ 

that  will  be  considered  his  home,  which  he,  himself,  has  chosen 

*  So,  it  has  been  held  in  retpect  to  the  clause  in  the  Ensrlish  itatute,  ^'subscribed 
in  the  presence  ofthe  devisor/' that  ihb  requires  his  actual  presence  at  the  aubsorip- 
tion  of  the  wiUieseee;  2  Salk.  688;  Carth.  79;  Bredcrick  v.  Broderick,  I  P.  Wms. 
!239;  2  Show.  238. 
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for  the  exercise  of  his  rights  as  a  cttii^en,  as  voting.     But  \?here  . 
one^s  business  is  in  a  different  place  from  that  of  his  family,  the 
place  of  the  Jattet  will  be  deemed  his  proper  domicil. 


9. 


10. 


Jennison  v.  Havgood,  lOPick.  Mass.  Rep.  77.  ' 
The  former  domicil  is  retained  until  a  new  one  is  acquired.      taiMhUfor 

mer  domicil 
until  he  ac 
quires  a 
new  one. 

Ex  PARTE,  Wrigley,  8  Wend.  N.  Y.  Rep.  134. 
When  a  person  removes  from  his  new  acquired  domicil,  with  Ejc«Pj 

1  i«  «  •  •    •  11  t    11  1      J  when  he 

a  view  to  return  to  that  of  his  nativity,  the  latter  shall  be  deem-  leaTes  his 
ed  his  proper  domicil  the  moment  he  leaves  the   former.     The  2iu)1p^!urn 
former  was  his  domicil  only  while  animo  manendu  to  bis  old 


one. 


II. 

Dessebats  v.  Berqvier,  1  Binn.  Penn.  Rep.  336. 
It  seems  not  to  be  material,  whether  or  not,  the  will  conforms  J^®i*^of 
to  the  law  of  place,  in  which  personal  property  happens  to  be  thetesta    - 
when  it  is  executed,  if  it  bat  conform  to  the  requirements  of  the  ^fathHTdo 
law  of  the  place  of.  the   testator^s  domicil,  at  his  decease;  andce^S^^ 
in  this,  cases  of  succession  by  testament,  and  intestacy,  are  the  B|»ecttoa 

same.  wUlofper 

**  sonalprop*   , 

IV.  OF  SEVERAL  WILLS. 

1. 

BiETTs  T.  jA'cksoN,  EX   d£m;  Brown,  £T  al.  6  Wend.  N.  V. 
Rep.  173;  S.  C.  9  Cow.  Nl  Y.  R«p.  377. 
Where' a  will  was  duly  executed)   and  in  the  custody  of  the  ThesaikM' 
testator  for  five  years  afterwards,  and  within  10  months  previous  UonwiilBr 
'    to   his   death,  held,  that  the  legal  presumption  was^  that  the  J"*^«*»^ 
testator  had  destroyed  it  animo  revocandiy  although  it  appeared  Ubn  of  a  dv 
that  within  two  weeks  before  his  death  he   had  applied   to  a  J?Sihl,J[*"' 
scriviner,  to  draw  another  codicil,  he  having  previously  drawn 
one;  but  the  latter  codicil  was  not  drawn,  nor  was  the  wilt  pro^ 
duced  to  the   scriviner.     And  it  seems,  that  a  duplicate  in  the 
hands  of  a   third  person,  would  under  such-  circumstances  be 
equally  void. 
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IV.  OF  CODICILS*.— See  ^^Revocation.'* 


V,  REVOCATION. 
1. 


Betts  y.  Jackson,  Dec.  T.  1830,6  Wend.  N.  Y.  Rep.  173^8.  C. 

9  Cow,  Rep.  208. 
ProTisiont  The  Revised  Statutes  have  declared  the  rule,  as  to  the  wills 
^■edSut  ^^^^^  persons  dying  after  those  statutes  went  into  operation.  To 
iitMinNew  admit  a  will  to  proof,  as  a  lost  or  destroyed  will,  under  these 
^^^^'  statutes,  the  party  claiming  under  it  must  prove  the  fact  of  its 
existence  at  the  time  of  the  testator's  death,  or  show  that  it  was 
fraudulently  destroyed  in  his  life  time;  2  R.  S.  68,  s.  97. 

2. 

Betts  v.  Jackson,  ex  dem,  J.  Brown,  et  al.  6  Wend.  N.  Y. 

Rep.  173. 
When  a  W-here  the  will  was  duly  executed,  and  in  the  custody  of  the 

be  found  ^^  testator  for  five  years  afterwards,  and  within  ten  months  previ- 
the  pre  '  *  ous  to  his  decease;  but  at  the  death  of  the  testator,  the  will  could 
?Rw  w*ihat  ^^^  ^^  found;  held,  that  the  presudiption  of  law  was,  that  the 
''  ^^db  *^^*^*^'  ^*^  destroyed  it  animo  revocandiy  although  it  was  proved 
the  testator  that,  within  two  weeks  before  his  death,  he  made  application  to 

a  scrivener,  who  had  drawn  a  codicil,  to  draw  another  codicil, 

which,  however,  wa^  not  drawn.     The  case  arose  on  a  will,  be* 

fore  the  Revised  Statutes  went  into  operation. 

3. 

Leoare,  et  ux.  v.  Ashe,  et  al.  1  Bay's  S.  Ca.  Rep.  464. 
But  such  a       In  this  case,  a  will  duly  executed,  was  not -found  after  the 
uwi^rfut    ^®*^^  ^^  ^^^  testatrix.     On  an  issue  of  deviswU  vd  nrnij  sent  into 

*A  codicil  is  a  gupp^lement  to  a  will,  anneied  to  it  by  the  testator,  and  to  be  taken 
as  part  of  the  same,  either  for  the  purpose  of  explainin|^,  or  altering,  or  of  adding 
to,  or  &ubstracting  from,  his  former  dispositions;  2  BIk.  Com.  500.  A  codicil  may 
be  annexed  to  a  will,  either  actually  or  constructively*  It  may  not  only  be  written 
on  the  same  paper,  or  affixed  to,  or  folded  up  with,  the  will,  but  may  be  written  on 
a  different  paper,  and  deposited  in  a  different  place;  15  Fetersdorff  Abr.  p  402.  A 
codicil,  in  the  form  of  a  letter  addressed  to  the  testator *8  nephew,  intended  as  a 
confidential  trust,  and  not  to  bo  communicated  until  after  his  death,  found  unca>n< 
celled  and  unrevoked,  was  oatablished,  notwithstanding  a  subsequent  will  contain* 
»ng  a  revocatory  clauso;  Denny  ▼,  Barton,  2  Phil.  Prer.  StS.  A  codicil  may  be 
annexed  to  a  devise  oi  lands  or  to  a  will  of  personal  estate.  But  this  distinction 
must  be  observed  between  them,  that  a  written  codicil  is  necessary  to  repeal  a  de<» 
Tise  of  lands,  but  a  nuncupative  codicil  is  effectual  in  revoking  a  will  af  pereonal 
estate. 
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the  Superior  Court  of  Common  Pleas  to  be  tried,  Judge  Grimke  Pjjj^^^^® 
was  of  opinion,  that  the  will  not  appearing,was  strong  evidence  and  may'be 
of  its  haying  been  cancelled  by  the  testatrix.      The  other  two  ^»^'^<^- 
judges  admitted,  that  it  wzs  prima  fade  evidence  that  it  had  been 
cancelled;  but  as  there  was  evidence  to  rebut  the  presumption, 
and  as  it  was  doubtful,  from  the  testimony,  whether  it  had  not 
been  left  with  her  lawyer,  who  could  not  find  it  among  his  pa- 
pers, a  verdict  was  found  in  favor  of  the  wiiL 

4. 
Lawson  v.  Morrison,  1792,  2  Dall.  Penn.  Rep,  286. 
In  this  case,  the  testatrix  made  a  will  in  1776,  and  in  1779,  Whenthcre 
she  made  another,  by  which,  she,  in  terms,  revoked  the  first;  but  wills,  the 
the  same  was  left  in  the  hands  of  her  lawyer  uncancelled.     The  ^^ "^^f^?" 
last  will  was  delivered  to  the  testatrix  about  ten  days  before  her  will  revive 

'  ill  A  fivfit* 

death,  and  was  not  seen  or  heard  of  afterwards.  It  not  being  ^wAi  a  th« 
found  at  her  death,  the  register  presumed;  it  was  cancelled  by  1^  i^ 
the  testatrix,  and  decided,  that  the  will  of  1776  was  thereby  re- 
vived ;  and  on  appeal  from  his  decision,  the  sentence  was  con- 
firmed by  the  appellate  court  unanimously,  on  the  presumption, 
that  she  had  deiLtroyed  tke  last  will,  and  intended  thereby  to  re* 
vive  the  first. 

Avert,  et  al.  v,  Pixley,  4  Mass.  Rep.  406. 
A  will  may  be  revoked,  not  only  by  a  subsequent  will  or  cod-  How  awiu 
icil,  or  burning  or  cancelling  the   same,  but  also  by  tearing  l^^j^^,!^ 
and  obliterating  it  by  the  testator,  or  by  his* direction*  in  his  pre-  tbetfistator. 
sence«  ^       - 

6. 
Reed  ahd  wivg  v.  Borland,  14  Mass.  Rep.  208;  Ladghton 

V.  Atkins,  1  Pick.  Rep.  $36. 
A  will  or  codicil,  to  have  any  effect,  in  disposing  of  real  pro-  A  revoking 
perty,must  be  executed  according  to  the  statute;  and  it  must  also  mustbeexe 
be  so  executed,  in  order  to  have  the  effect  .of  revoking  a  former  jiitfto^ 
wilh     The  time  for  the  heirs  to  set  up  a  second  will,  as  a  revo-  statute, 
cation  of  the  first  will,  is,  when  the  latter  is  offered  for  probate. 
They  will  be  estopped  from  doing  it  afterwards 


VI.  HOW  A  WILL  xMAY  BE  REVIVED. 

Lawsok  v.  Morrisoh,  2  Dall.  Penn.  Hep*  286. 

When  there  are  two  wills,  and  the  testator  destroys  the  last  SffuSftoJ 
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Uie\astof  ^*'''  ^^^  presumption  of  the  law  is,  that  he  inteniJed  to  revive 
two  wills;    the  former  will. 

thepi'Mump  ».,»_«_«__«____««_^ 

tion  is  that 

tor"*"  VII.  REPUBLICATION. 

the  first. 

1. 

Jackson^  ex  dem,  Rogers,  et  al,  v.  Potter,  9  Johns.  N.  Y. 

Rep.  312.  • 

Arepiiblica  ^^  ^^  ^^'^  settled,  that  a  republication  of  a  will,  so  as  to  affect 
i"»o"s*^as^  the  after  acquired  lands,  raust  be  made  with  the  like  solemnity 
acquired  ^s  the  execution  of  the  original  will.  The  statute  was  express, 
bJmldir  e^^^^'s,  vol.  1  p.  178,)  that  no  such  will  shall  be  revoked  or  al  - 
with  the      tered,  but  by  another  writing,  executed  in  like  manner,  or  by  de-, 

likosolemni    *        •        -^ 

lies  as  the    stroymg  It, 

original  • 

will. 


2. 

Bates  v.  Holman,  3  Hen.  &  Munf.  Va.  Rep.  502. 

A  will  was  made  and  executed;  and'  afterwards  the  testator. 

A  case  in     Subjoined  a  codicil.      He  then  made   a  second  will,  and  made 

Virginia.     ^  postscript  to  this  will;  the  postscript  being  signed.     Held,  that 

the  postscript  was  a  revocation  of  the  first  will,  and  that  cancel* 

ling  the  second  will  did  not  necessarily  cancell  the  postscript^ 

so  as  to  set  up  the  first  wilh 


VIIL  CONSTRUCTION  OF  A  WILL. 

1. 

Jackson  r.  Sill,  1814, 11  Johns.  N.  Y.  Rep.  201.  • 
A  latent  ambiguity  may  be  explained  by  extrinsic  evidence^ 
bi^u|*y^*"™  and  if  there  is  a  certain  description,  of  the  person  or  thing  de- 
™y^ecx  vised,  and  a  further  description  is  added,  it  is  immaterial  whcth- 
extHnsic  cT  ^''  the  superadded  description  be  true  or  false.  A  court  of  law 
idence.       cannot  Correct  mistakes  in  a  will. 

*'I  give  and  bequeath  to  my  wife,  for  and  during  her  widow- 
hood,- the  farm  which  I  now  occupy,"  &c.;  held,  that  parol  evi- 
dence was  not  admissible  to  show  the  intent  of  the  testator  as  to 
the  extent  of  the  estate  intended  to  be  devised.  Thompson^  /. 
who  delivered -the  judgment  of  the  court,  saying*,  "The  testimo- 
ny cannot  be  admitted  in  a  court  of  law,  without  violating  the 
wise  and  salutary  provisions  of  the  statute  of  wills,*  and  break- 
ing down  what  ^ave  been  considered  the  great  landmarks  of  the 
law  on  this  subject."  Again,  "Where  the  intention  is  clear  and 
certain,  and  no  repugnancy  appears  .between  the  different  parts 
of  a  will,  no  such  aid  is  necessary. 
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2. 

Ide  t.  Ide,  et  al.  6  Mass«  Rep.  500. 
In  construing  any  devise,  if  it  be  made  by  words  which  have  ^,^\aTe 
long  received  a  particular  technical  construction,  and  thus  be-  received  a 
come  a  rule  of  property,  that  construction  ought  to  be  received,  construe 

X  tion.so  as  to 

q  be  a  rule  of 

^'  property, 

that  con 

Hawley,  et  al.   v.  The  Inhabitants  of  Northampton,  8  struction 

Mass.  Rep.  3.  vaiU 

As  remainders  are  estates  at  common  law,  while  executory  de-  Amnstancc 
vises  can  be  created  by  will  only,  and  are  admitted  from  neces-  JJ^rs."^**" 
sity,  lo  execute  the  legal  intent  of  the  testator,  it  is  an  essential 
principle  of  law,  in  the  construction  of  wills,  to  exclude  execu- 
tory devises,  when  the  estate  can  pass  as  a  remainder* 

3. 

DiNGLEY,  ET  AL.  V.  DiNGLEY,  5  MaSS.  Rcp.  535. 

And  it  is  a  rule  of  law,  that  a  remainder  is  not  to  be  consid-  Samasub 
ered  as  contingent,  when  it  may  be  construed,  consistently  with 
the  testator's  intention,  to  be  vested. 

4. 

Hawley,  et  AL*  V,  Inhabitants  OF  Northampton,  8  Mass. 

Rep.  3« 

There  are  cases  where  the  same  words  shall   have  different  ^"^,  .""''^ 
constructions,  according  to  the  nature  of  the  property  to  which  general  in 
they  are  applied,  for  the  purpose  of  supporting  the  manifest  gen-  ^®"*' 
era!  intent  of  the  testator,  when  the  particular  intent  is  against 
law. 

Thus,  when  lands  and  a  chattel  interest  are  devised  to  one,  Amnstancc 
and,  if  he  die  without  leaving  issue,then  a  devise  over;  the  first  de- 
visee has  an  estate  tail  in  the  land,the  words,^'leaving  no  issue,'' 
being,  as  to  the  land,  understood  as  an  indefinite  failure  of  issue; 
but  as  to  the  chattel  interest,  they  are  construed  as  leaving  no 
issue  at  the  death  of  the  first  devisee.  But  this  technical  effect 
to  be  given  to  specific  words  is  required  only  in  similar  cases;  for 
in  a  case  where  other  words  of  the  testator,  or  some  particular 
circumstances,  serve  to  give  a  different  explanation  to  such  spe- 
cific words,  a  different  construction  ought  to  be  admitted,  so  far 
as  may  be  consistent  with  the  rules  of  law. 

In  a  de vise,the  words^^dying  without  leaving  heirs  of  his  body,''  Particular 
are  equivalent  to  the  words  dying  "without  leaving  issue."  words. 
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The  intent 

-Qftb«tefita 

tor  how  as 

cerlained- 


What  wili 
convey  a 
fee. 


5. 

Cook,  et  al.  v.  Holmes^  11  Mass.  Rep.  628. 
A  devise  in  a  will  may  receive  a  character  by  construction 
and  comparison  with  other  devises  in  the  same  will,  different 
from  the  literal  and  direct  effect  of  the  words  made  use  of  in 
«uch  devise;  and  this,  because  the  sole  duty  of  the  court,  in  giv- 
ing a  construction,  is  to  ascertain  the  real  intent  and  meaning  of 
the  testator;  which  may  be  better  gathered  by  adverting  to  the 
whole  scope  of  the  provisions,  made  by  him,  for  the  objects  of 
his  bounty,  than  by  confining  their  attention  to  one  isolated  par- 
agraph, perhaps  drawn  up  without  a  knowledge  of  technical 
livords,  or  without  recollecting  the  advantage  of  using  them. 

6. 

Cook,  et  al.  v.  Holmes^  11  Mass,  52S. 
Thus,  a  devise,  without  apt  words  of  inheritance,  was  held  to 
convey  an  estate  in  fee,  because  such  appeared  to  be  the  mani- 
fest intention  of  the  testator,  on  comparing  the  devise  with  other 
devises  in  the  same  wiJI,  where  similar  expressions  were  used  to 
convey  an  estate  of  inheritance* 


IX.  WHAT  MAY  BE  DEVISED. 


An  «state 
may  be  de 
▼isedtoany 
number  of 
iMrsolAs£6r 
life  succes 
sivcly,  if  in 
esse  at  the 
death  of  the 
testator;  ex 
cept  it  be  re 
sirietcd  by 
statute. 


1. 

Jackson  v.  Browv,  et  al.  May  T.  1836,  13  Wend.  N.  Y.  Rep, 

p.  437. 
By  means  of  an  executory  devise,  an  estate  may  be  devised  to 
any  number  of  persons  for  life  successively,  in  esse,  at  the 
death  of  the  testator — ^to  infants  in  ventre  sa  fnere,  and  to  per- 
sons unborn..  Such  is  the  law  in  England,  and  such  it  is  here, 
with  the  exception  that,  by  the  Revised  Statutes  of  New  York, 
successive  estates  for  life  shall  not  be  limited  to  more  than  two, 
all  the  life  estates  subsequent  to  the  two  first  entitled  shall  be 
void. 

2. 


Jackson  v.  Brown,  et  al.  13  Wend.  Rep.  437;  Stedfast  v. 

NicoLL,  3  Johns.  Cas.  18. 
'Soalimita      Formerly  it  was  doubted  whether  a  limitation    for  life,  to  an 
Uon  for  life  unbom   person  was  good  ;  but  it  is  now  well  settled  that  it  is, 
born  person  and  slso,  that  an  estate  limited  to  the  issue  of  such  unbqin  per- 
is good,       son,  to  take  as  purchasers,  would  be  void,  being  a  possibility  up- 


Wlhh.— What  tm^  he  devised.  405 

on  a  possibility,  a  nonentity  upon  a  nonentity,  which  the  law 
will  not  admit. 

3. 

Stedfast  v.  Nicoll,  3  Johns.  Cas.  18. 

This  case  arose  upon  the  devise  to  the  testator's  eldest  son, 
William,  who  had  two  sons,  William  and  Henry.  Upon  the  Thefacisof 
death  of  the  testator,  William,  the  son,  entered  and  died  ;  upon 
his  death,  William,  the  grandson,  entered.  He  died,  leaving  his 
wife  ensieni  with  a  son;  but  as  there  was  no  son  of  William  at 
his  death,  his  brother  .Henry,  (who  by  the  will  was  entitled  in 
default  of  issue  male  of  William,)  entered,  and  was  defendant 
in  that  suit. 

It  was  held,  that  the  posthumous  son  of  William  should  take 
in  the  same  manner,  as  though  he  had  been  born  in  his  father's 
lifetime.      Whether   such  posthumous  son  could  take  in   that 
case,  was  the  principal  question  before  the  court;  but  the  gener- 
al validity  of  the  devise  was  not  ques  ioned.     Kent,  J.  says,that 
the  posthumous  son  of  the  grandson,  if  he  takes  at  all,  must  take 
as  a  purchaser;  that  the  son  and  grandson  took  only  estates  for 
life:  they  were  both  living  at  the  death  of  the  testator;  and  the 
court,  in  that  case,  declared   that   the  unborn  great  gran4son 
should  also  take  as  a  purchaser  in  tail  male.     The  posthumous 
son  in  that  case  was  considered  as  in  esse^  and  as  if  he  had  been 
born  in  the  life  time  of  his  father.     He  was  one  degree  farther 
removed  from  the  testator;  but  in  so  far  as  the  nature  of  the  es- 
tate which  he  took  is  concerned,  he  occupied  the  same  place  as 
the  lessor  in  this  case.     His  father  was  living  in  the  life  of  the 
testator;  he  was  therefore,  th^first  unborn  son  of  a  tenant  for 
life^  who  "was   living  before   the  death  of  the  testator,  and  the 
court  said  he  was  tenant  in  tail :  he  took  as  if  he  had  been  born 
at  his  father's  death. 

4. 
Where  a  testator,  by  will  made  in  177^,  devised  lands  to  his 
son,   S.  B.  during   his  natural  life,  with  remainder  to  the  first  Another 
son  of  his   son,  S.  B.   for  life,    with  remainder  to  the  first  and 
every  other  son  and  sons  of  the  eldest  son  of  his  son  S.  B.  suc- 
cessively, to  hold  the  same  in  tail  male;  and  the  son  only  was 
living  at  the  death  of  the  testator,  and  he  unmarried,  though  he 
subsequently  married  and  had  a  son,  which  son  also  married  and 
had  a  son,  so  that  there  was  a  son,  grandson,  and  great  grandson 
of  the  testator.     It  was  held,  that  the    son  took  a  life  estate  in 
the  premises,  that  the  limitation  to  the   grandson  was  good,  air 
though  he  was  unborn  at  the  death  of  the  testator,  but  that  the 
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limitation  over  to  the  great  grandson  was  void;  and  such  limita- 
tion being  void,  the  grandson,  instead  of  taking  a  life  estate  in 
the  premises,  according  to  the  terms  of  the  devise,  took  an  es- 
tate in  tail,  which,  by  the  s.tatute  abolishing  entails,  was  con- 
verted into  an  estate  of  inheritance  in  fee  simple. 

5. 


The  testa 


Smitiiwick,  et  al.  V,  JoBDAN,  15  Mass.  Rep.   115. 
tor  must  be      It  was  decided,  that  the  testator  must  be  seized  of  the  estate 
tke'dcv^e    ^^  devised,  at  the  making  of  the  will.     But  a  fraudulent  dissei- 
isvoid.       sin  will  not  prevent  a  devise. 

6. 

Brown,  et  al.  v.  Wood,  et  al.  17  Mass.  Rep.  68. 
Wha*  DOS       Where  heirs  are  possessed  of  an  estate  jointly,  such  possession 
««Mion  is    is  sufficient  to  authorise  a  devise  thereof,  although  some  portion 
of  the  estate  has  been  assigned  as  dower. 

7. 

Poor,  et  al.  v.  Robinsok,  10  Mass.  Rep.  131. 
Adtvistto      ^  devise  to  a  disseisor  operates  as  a  release.     But  the  devise 
adisselsor   to  another  is  inoperative  and  void,  under  such  circumstances. 

is  a  release. 

8. 

Hays,  et  al  v.  Jackson,  6  Mass*  Rep.  149. 
After  acqui ,    If  the  will  expressly  gives  all  the  estate  of  which  he  shall  die 
notpttsa!*  ° seised;  yet  the  devise  will  not  carry  after  purchased  lands. 

9. 

Kays,  et  al.  v.  Jackson,  6  Mass.  Rep.  149. 
Birictiyba        The  executor    has-the  personal   estate  in  trust,  whether  ac- 
noundevis  quired  before  or  after  the  will;  and  after  paying  debts  and  lega- 
«staie.        cies,  he  is  trustee  of  the  residue  for  the  next  of  kin. 

10.  , 

Wimi*le  v.  Fonda-,  et  al.  2  Johns.  N.  Y.  Rep.  289. 
By  his  will,  Jellis  Fonda,  the  father  of  Henry,  devises  that 
■ion  ofihe  part  of  his  real  estate,  now  in  question,  to  his  wife  Janettie,  dur- 
i^nant"!"  ^^S  ^^^  natural  life,  and  after  her  death,  to  his  son  Henry,  in  fee. 
the  posses  Henry's  dying  before  his  mother,  Janettie^  would  not  ^jrevenl  the 
remainder  estate  from  passing  by  his  will.  He  was  seised  of  the  remainder 
to^nabl^^  immediately  on  the  death  of  his  father,  and  had,  to  all  intents 
thedispos   and  purposcs^  an  estate  commencing  inpresenti,  though  to  be  oc- 
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cupied  and  enjoyed  in  futaro.      The  particular  estate,  during  [JJ^^y;® 
life,  and  the  remainder,  are  but  one  and  the   same  estate,  in  the  will. 
law;  the  whole  of  which  passed  at.once  on  the  death  of  the  testa- 
tor, and  the  remainder  man  was  seised  of  his  remainder,  at  the 
same  time  the  particular  tenant  was  possessed  of  her  estate.    The 
possession  of  the  particulcr  tenant,  is  the  possession  of  the  re- 
mainder-man, so  as  to  enable  him  to  dispose  of  his  estate  by  deed   • 
or  will. 

Judgment  for  the  plaintiff. 

11. 

Greene  v.  Dennis.  July  T.  18-26,  6  Conn.  Rep.  301.  a  devise  ta 

The  intention  of  the   testator   must  not  be  repugnant  to  the  a  voluntary ' 
rules  and  principles  of  law;  and  it  piust  be  to  a  person  or  body  ^n^ividu 
of  men  known  to  the  law,  and  vested  with  power  to  talce.     No  aisinperpe 
association  of  persons,   unless  they  be  authorised  by  the  sove-  and^tlV^ 
reign  power,  and  vested  with  perpetual  succession,  are  capable  iafedcvi«ed 
of  becoming  trustees  and  fulfilling  the  intentions  of  a  devisee  in  the  heir  and 
respect  to  a  trust.     As   where  the  testator  gave  to  the  yearly  siduarVde 
meetings  of  Quakers,  certain  real  estate;  and  the  residue  to  R.  ▼isce. 
G. ;  it  was  held,  1st,  that  the  individuals  who  composed  the  yearly 
meeting  at  the  testator's  de?ith,  could  not  take  the  land  devised. 
It  was  manifestly  the  intention  of  the   testator  to  devise  the  es- 
tate to  the  yearly  meeting,  and  not  to  the  individuals  who  com- 
posed it.     It  is  given  to  this  assemblage,  and  to  their  s^iccessors. 
But  in  either  event,  it  was  not  to  any  certain  individuals  ;  2d, 
that  the  yearly  meeting,  as  a  voluntary  association,  could  not 
take  it.     As,  in  Barker  v.  Wood,  &  Mass.  419,  where  lands  were 
devised  to  a  parish  to  be  confined  to  the  use  of  the  inhabitants 
of  the  town  in  which  the  parish  was  situated*,  and  part  of  the 
members  of  the  parish  were  inhabitants  of  another  town ;  the 
devise  was  held  to  be  void,  because  a  part  of  the  members  of 
the  parish  were  not  a  corporation. 

,  *  12. 

Greene  v.  Dennis,  6  Conn.  Rep.  301 ;  Jackson  d.  Cooper, 
ET  AL.  V.  Caky,  8  Johns.  Rep.  385;  Hornbeck  v. 
WxsTBROOK,  9  ib.  73;  The  Baptist  association  y. 
Hart's  exr's,  4  Wheat.  Rep.  1. 

So,  a  grant  to  the  people  of  Otsego  county  ;  as  in  Jackson  d.  Sam* sub 
Cooper,  e*  al,  V.  Gary,  8  J.  R,  385 ;  or,  a  reservation  in   a  deed  ^^^^ 
to  the  inhabitants  of  Rochester ;  as  in  the  case  of  Hornbeck  v. 
West-Brook,  9  Johns.  73,  were  held  alike  void  for  uncertainty. 
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The  caseof  the  Baptist  Association  y.  Hart's  exr'9,tin  4  Wheat,  I, 
was  to  that  association  that  meets  for  ordinary  business  at  Philadel- 
phia annually,  as  trustees  of  certain  military  certificates,  to  con- 
stitute a  perpetual  fund  for  the  education  of  youth  of  the  baptist 
denomination,  who  might  be  promising  for  the  ministry.  The 
court  held,  that  as  the  association  was  not  incorporated  at  the 
decease  of  the  testator,  they  could  not  take  as  a  society ;  and 
.  the  individuals  composing  the  association  could  not  take  as  inr 
dividualfi,  because  it  was  obviously  the  intention  of  the  testator, 
that  the  association  should  take  in  its  character  as  an  associa- 
tion. It  is  the  association  forever,  said  Marshall^  C  J.  not  the 
individuals,  who  might  compose  the  association,  at  the  time  of 
the  testator^s  death,  who  are  to  manage  this  perpetual  fund. 

The  yearly  meeting  of  Quakers  was  not  a  corporation.  All 
their  acts  were,  of  a  nature  that  might  have  been  performed  by 
individuals  without  being  incorporated;  and  of  course  furnish 
no  presumption  of  a  charter  of  incorporation.  They  have  no 
perpetual  succession,  the  primary  object  of  corporate  authority. 
There  are  no  acts  nor  facts  proved,  from  which  to  infer  a  corpo- 
ration; and  hence  the  corporate  power  cannot  be  made. 

The  devise  then,  to  this  meeting  being  void,  does  the  Jand 
thus  devised,  go  to  the  heirs  at  law  of  the  survivor,  or  to  the  re- 
siduary devisee?  In  respect  to  the  realty,  the  law  certainly  is, 
that  in  case  of  a  lapsed  devise,  the  estate  does  not  vest  in  the 
residuary  devisee,  but  descends  to  the  heirs  at  law  of  the  testator. 
Wills  must  be  construed  by  the  intent  of  the  devisor,  at  the  time 
of  making  them.  So  far  as  respects  the  estate  specifically  devis- 
ed, there  is  an  intentional  disposition ;  and  it  never  was  the  de- 
sign, that  it  should  fall  into  the  residuum^  A  bequest  of  personal 
estate,  is  different. 

13. 

Hayden  v.  Stouohtok,  5  Pick.  Rep.  528. 
S^^cTvise*  But  where  the  devise  was  upon  a  condition  subsequent^  and  a 
was  uj[>ona  Contingent  interest  depending  upon  the  failure  of  that  condition, 
subsequent,  ^^®  couft  held,  that  the  residuary  devisee  was  entitled  to  the  e»- 
axidacon  tate  in  preference  to  the  heir  ;  because  the  contingent  interest 
re^^depTnd  had  not  been  specifically  devised.* 

ent  upon 

!vriht  n  *  '^^^^^^^^^^^^'^^  ^^^'  founded  on  the  distinction  between  a  lapsed  and  a  void  do« 
dition  held  ^^^*  When  the  doYisc  is  void  from  the  beginning,  as  if  the  devisee  be  dead  when 
that  the  re  the  will  was  nnado.  But  in  the  case  of  a  lapsed  devise,  where  the  devisee  dies  in 
siduary  dcv  ^^^  intermediate  time,  between  the  making  of  Uie  will  and  the  death  of  the  testater, 
udnthe  es  ^^^  residuary  devisee  takes,  if  the  clause  be  cemprehtnsive  enough;  13  East.  526; 
late.  3  M.  &  S,  300. 
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14. 

J  ACKiON  V.  Strong,    1  Hall's  S.  C.   Rep.  1;  M'Clintock  v. 

Manus,  4  Munf.  Va.  Rep.  328;  Jackson  y.  Anderson, 

16  Johns.  N.  Y.  Rep.  383. 
Charles  Gatfield,  by  his  will,  dated  April,  1798,  devised:—'*  I  Jl;?'^;;;^^^^' 
give  and  bequeath  to  my  wife  Sarah,  all  my  estate,  real  and  per-  thcmshouW 
sonal,  during  her  life.     The   house   and    lot,   no.  37,  situate  in  ^li'^ 
Mulberry  street,  containing  in  front,  20  feet,  in  rear,  15  feet,  in  *»oih  should 
depth,  95  feet,  to  my  heirs,  Maria  and  Eliza  G.  in  fee  simple  for-  held  to'*'* 
ever;  if  one  of  them  should  die,  the  property  to  descend  on  the  »"o*n dying 
other;  in  case  both  should  die,  the   property  to  descend  on  my  sue:  and 
wife  Sarah,  only  she  to  pay  to  my  brother,  A.  G.  one  shilling,  if  m^hisup 
demanded."     Maria  died  in  childbed;  but  Eliza  lived  until  she  ply  the 

'  words 

was  21,  without  a  will,  and  without  issue.     The  wife  surviving,  «  without 
it  was  held,.that  as  the  widow  and  two  daughters  survived  the  i«^^^«l» 
testator,  and  on  his  death,  the  devises  to  the   wife  for  her  life,  ' 
and  to  the  daughters  after  her  death,  in  fee,  subject  to  the  limi- 
tations over,  took  effect.     Upon  the  death  of  Maria,  her  moiety 
of  the   estate  either  descended  to  the  sister,  as  heir  at  law,  or 
accrued  to   her  by  the  limitation   of  the   will.     The  surviving 
daughter  consequently  became  vested,  on  the  death  of  her  sis- 
ter, with  the  whole;  and  upon  the  death  of  the  daughters  with- 
out issue,  the  whole  estate  in  the  house  and  lot  vested  in  the 
mother. 


XI.  OPERATION  OF  A  WILL. 

1. 

Jackson,  ex  dem.  Rooeks,  et  al.  v.  Potter,  9  Johns.  N.  Y. 

Rep.  312. 
The  law  is  too    well  Settled  to  be  now  questioned,  that  a  de-  AwiflwiU 
vise  of  lands  will  not  operate  upon  lands  purchased  after  the  ex-  puJShilUd' 
ecution  and  publication  of  the  will,  unless,  subsequent  to  such  X^^^^^ 
purchase  ur  seisin,  the  devisor  republish  bis  will,  with  the  requi- 
site solemnities.  . 

.* 

2, 

Jackson  v.  Andekson,  16  Johns.  N.  If.   Rep.  383;  Lion  v. 

Bu&Tis,  20  ib.  483. 
It  was  decided  that  the  devise  to  J.  did  not  create  an  estate  Whatlimi 

tatation 

tail  in  J,,  but  that  the  devise  over,   upon   the   event  of  dying  overcreatei 
without  issue,  was  a  limitation,   by  way  of  executory  devise  to  ffii^** 
Vol.  VIII.  52  ' 
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M.y  the  survivor.  And  the  court  in  Lion  v*  Burtis,  which  arose 
upon  another  branch  of  the  limitation  in  the  same  will,  declared 
the  general  rule  to  be,  that  a  limitation  of  real  estate,  on  a  dy- 
ing without  lawful  issue,  where  there  are  no  other  words  re- 
strictive of  the  op.eration  of  those  terms,  is  to  be  construed  an 
indefinite  failure  of  issue,  and  creates  an  estate  tail  in  the  first 
taker. 

3. 
LiTHGow  V.  Kavenagh,  9  Mass.^ep.  161* 
A  pcrso'ia]       If  ^  devise  of  lands  be  accompanied  with  a  personal  charge 
^*'*'^®  "P.  upon  the  devisee,  it  is  significant  of  an  intention  to  give  a  fee ; 
Beaifsi^nifi  because  every  testator  is  understood  to  intend  the  gift  of  some 
^*nt  to  g"vS  beneficial  estate  to  his  devisee, 
a  fee.  But  the  circumstance  of  a  personal  charge  upon  the  devisee. 

But  this  is  ^  .  ..  !•  -1  e        •   J.      ^' 

not  cooclu'  even  of  a  sum  m  gross,i8  not  conclusive  evidence  of.an  intention 
"*••  to  give  a  fee;  but  it  will  meiely  supply  defects  of  expression, 

particularly  where  words  of  inheritance  are  omitted. 

4. 
Northampton  v.  Hawley,  et  al.  8  Mass.  Rep.  3. 
A  devise  to  one  and  his  heirs,  and  if  he  die  without  issue,  or 
woi^s  will  ^'^"^o"*  leaving  issue,then  to  another,  creates  an  estate  tail  in  the 
create  laiL  fif st  devisee,   With  a  remainder  over,  when  the  limitation  over 
can  take  effect  as  a   remainder,  unless  there  be  other  words  to 
control  this  construction. 

5. 

LiTHGow  V.  Kavenagh,  9  Mass.  Rep.  161. 
.A  devise  to  one  and  his  wife,  and  the  heirs  of  her  body,  to  be 

ject.  disposed  of  by  him  among  his  children,  as  he  shall  think  proper, 

on* condition  that  he  or  his  heirs,  or  assigns,  pay  to  the  wife  of 
the  devisor  a  certain  sum  yearly,  during  her  natural  life,  does 
not  create  a  fee-simple  in  the  husband,  the  devisee,  but  either 
vests  an  etrtate  tail  in  him  and  his  'wife  jointly,  or  in  her 
alone,  the  husband  having  in  his  own  right  a  term  for  fa'is  own 
irfe,  and  a  seisin  with  his  wife,  in  her  right,  of  the  tenancy  in 
tail,  during  their  joint  lives. 

thfeinccme^      Adevise  of  the  income  of  lands  is  the  same,  in  its  effects,  as 

ofiandsis    a  devisc  of  the  landd. 

a  devise  of       A  devise  of  wild  lands,  ¥ritfaout  words  of  inheritance,  carries 

AVe*"se"of  *  f6e;  and  if  it  do  not  appear  by  the  will,  that  the  lands  devised 

wild  lands   are  wild,'  the  devisee  will  be  permitted  to  show  thftt  fact,  by  parol 

wm  carry  a  evidence;  Sargent,  ei  al.  v.  Townej  3D1. 


x^  ■i.""J^^i^^^ 
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6. 

Ide  V.  Ide,  et  al.  5  Mass.  Rep.  500. 
It  is  B  settled  rule  of  construction)  that  an  express  deyise  of  ^n^j  cr^ 
land  in  fee  simple,  to  one,  with  a  devise  over,  if  he  die  without  f®'"**'^^*"- 
issue,  or  without  leaving  issue,  shall  be  a  devise  in  tail  to  the 
first  devisee,  with  a  remainder  over  expectant  on  the  determina- 
tion. 


XI.  CONSTRUCTION  IN  PARTICULAR  CASES. 

1. 

Tanner  v.  Livingston,  12  Wend.  N.  Y.  Rep.  83 ;  Rogers  v, 

Rogers,  3  ib.  511.  Whcmhe 

The  rule  in  Shelly's  case,  i.  e.,  *'  where  the  ancestor  by  way  ^ordain 
of  gift  or  conveyance,  takes  an  estate  of  freehold  and  in  thci  same  {J®^]^^^"^ 
gift  or  conveyance,  an  estate  is  limited,  either  mediately  or  im- away  to  the 
mediately,  to  his  heirs  in  fee  or  in  tail,the  word  heirs  is  a  word  of  *"'®^*- 
limitation  of  the  estate,  and  not  of  purchase,"  it  is  now  settled, 
must  give  way  to  the  plain  and  manifest  intent  of  the  testator. 

.    2. 

The  testator  di vised  a  certain  tract  of  land  to  his  son,  and  t0fo"yJ2a^d 
the  wife  of  his  son,  unto  them  and  the  survivor,  for  and  during  ^"''<^'""*'* 
their  natural  lives,  and  by  a  subsequent  clause,  devised  the  same 
*  premises,  from  and  immediately  after  the  decease  of  the  son  and 
wife,  unto  their  heirs  male,  to  hold  unto  such  heirs  male,  and  to 
their  heirs  and  assigns,share  and  share  alike.  Held,  that  the  son 
and  his  wife  took  estates  for  life,  and  that  their  heirs  male,  liv- 
ing when  the  testator  deceased,  took  a  vested  remainder  in  fee, 
which  opened  to  let  in  after  born  childrem 

3. 

Tanner  v.  Livingston,  12  Wend.  N.  Y.  R#p.  83. 
At  the  time  of  the  death  of  the  testator,  the  defendant  and  In  respect 
his  wife  had  three  sons,  and  after  his  decease  three  other  sons  children, &c 
were  born.     The  grandchildren  of  a  deceased  son  will  then  take, 
according  to  well  settled  principles,  which  will  carry  into  effect 
the  manifest  intent  of  the  testator.  And  a  direction  in  the  will  to 
pay  the  debts  of  the  testator,  was  held  not  to  give  a  fee  by  im- 
plication, because  it  appeared  from  the  will,  that  the  charge  of 
the  debts  was  not  in  respect  to  the  estate  devised,  but  on  account 
of  the  indebtedness  of  the  testator. 


412 


WILL. — Consiruction  in  particular  cases. 


4. 

Bradsteet  v.  Clarke,  Oct.  T.'  1834,  12  Wend.  Rep.  602* 
▼iacwill  The  testator  by  his  will,  devised,  "  all  the  rest  of  roy  estate, 

pv«Bfee.  j.g^j  gy^j  personal,  I  defiseland  bequeath  to  my  two  daughters, 
equally  to  be  divided  between  them,  as  tenants  in  common  in 
fee;  Put  I  charge  the  same  with  the  payment  of  JEIOO  sterling,  per 
annum,  to  their  mother,  during  her  life,  nothwithstanding  the 
former  devise  for  the  benefit  of  my  wife  and  daughters,  I  em- 
power roy  executors  to  do  all  acts  and  execute  all  instruments 
which  they  may  consider  to  b^ requisite  to  the  partition  of  my 
landed  estate.  And  I  devisi?  the  same  to  them,  as  joint  ten- 
ants, to  be  by  them  sold,  at  such  time,  and  in  such  manner,  as 
they  shall  think  roost  for  the  interest  of  my  daughters;  to  whom 
the  net  produce  shall  be  paid  in  equal  shares;  the  sum  of  JCIOO 
sterling,  per  annum,  being  first  deducted,  or  a  capital  to  secure 
the  same,  set  apart  for  an  annuity  to  my  wife,  as  aforesaid." 
Held,  that  the  devise  to  the  executors,  gave  them  a  legal  estate 
in  fee;  the  word  heirs  not  being  necessary  to  the  carrying  a  fee 
in  a  will. 


Same  sub 

jeot. 


Lambert's  lessee  v.  Paine,  3  Cranch  U.  S.  Rep.  97. 
The  words  in  the  will  were:  ^*  I  give  to  Dr.  Geo.  Gilmer,  all 
the  estate  called   Marrowbone,  lying  in  Henry  county,  contain- 
ing by  estimation,  2585  acres."    The  court  held,  that  the  word 
estate^  carried  a  fee  to  the  devisee* 


Same  sub 
ject. 


6. 

Jackson  v.  Robbins,  16  Johns.  N.  Y.  Rep.  588. 

It  was  laid  down  as  an  incontrovertable  rule,  that  where  an 
estate  is  given  to  a  person,  generally  or  indefinitely,  with  a  pow- 
er of  disposition,  it  carries  a  fee;  and  the  only  exception  to  the 
rule  is,  wh^re  the  testator  gives  to  the  taker  an  estate  for  life  * 
only,  by  certain  and  express  words,  and  annexes  to  it  a  power 
of  disposal.  In  that  particular  and  specific  case,  the  devisee  for 
life  will  not  take  ah  estate  in  fee,  notwithstanding  the  distinct 
and  naked  gift  of  a  power  to  dispose  of  the  reversion. 

7. 


Same 


Jackson  ex  dem.  Rush  v.  Coleman,  2  Johns.  N^  Rep.  391. 
The   terms    of  the   devise   were :     "  I   give    to   my    wife, 
the   use  of  all  my  real    and   personal  estate,    to  use  and   dis- 
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po  se  of  at  Ifer  pleasure."     Held,   that  the  wife  took  a  fee,  by 
virtue  of  the  power  of  disposition, 

8. 

Bradsteeet  t.  Clarke,  12  Wend.  Rep.  663. 
But  where  the  terms  of  the  devise  is  for  life,  the  devisee  will  Same. 
not  take  a  fee,  but  only  an  estate  for  life,  with  a  power  to  dis- 
pose of  the  reversion. 

9. 

Beegem  V,  Benkett,  1  Caine's  N.Y.  Cas.  16;  Jackson  v.  Burr, 

9  Johns.  Rep.  l04. 
A  distinction  exists  between  a  devise  to  executors,  with  pow-  Disunciion 
er  or  direction  to  sell,  &c.,  and  a  mere  direction  to  sell,  without  |j«iwewi8 
any  devise  m  terms.     All  the  cases   agree,  that  in  the  former  ecutonwith 
case,  the  lands  vest  in  the  executors  in  fee;  in  the  latter,  they  J^jp ^nd^a 
vest  in  the  heir  until  the  power  is  executed.     The  one  is  a  pow-  «eredir«c 
er  coupled  with  an  interest,  the  other  a  mere  naked  power. 


A  mere  au 


10. 

Jackson  v.  Schaubkr,  7  Cow.  N.  Y.  Rep.  193,  and  2  Wend. 

Rep,  1. 
Where  the  will  gave  the  executors  an  authority  to    sell  the  thorJy  To 
real  estate,  but  contained  no  devise  to  them  in  terms.     The  su-  »ellcjirrie» 

1*11-  1  11  1    t         1      1       1    J      noesiate 

preme  court  held  it  to  be  naked  power,  and  that  the  land  de- 
scended to  the  heirs.  The  court  of  errors,  however,  held,  that 
it  was  apparent  from  other  parts  of  the  will,  that  the  testator  in- 
tended that  the  estate  should  not  descend  to  his  heirs  at  law,  it 
vested  in  his  executors,  under  the  power  to  sell. 

11. 

Chapin,  et  al,  v.  Marvin,  12  Wend.  N.  Y.  Rep.  538. 
The  intent  of  the  testator  must  govern  if  not  inconsistent  with  The  intenc 
the  rules  of  law.     Therefore,  where  the  testator  intended  to  give  tor  nuat 
to  his  wife  an  estate  for  life  in  the  whole  of  ihe  premises,  if  she  P'uJ*'* 
continued  a  widow;  and  on  her  death,  that  the  estate  should  go  tent  with 
to  0.  G.  A.     Btit  if  his  wife  married,   a   moiety   of  his  estate  faw."*'**  ^ 
should  in  that  event,  pass  to  O.  G.  A.  in  possession.     Held,  that 
O.  G.  A.  took  a  vested  remainder  in  the  whole  estate,  because  it 
depended  upon  a  certain  event,  to  wit,  the  death  of  the  widow, 
who  took  a  life  estate,  by  implication,  determinable  as  to  a  moi- 
ety on  the  second  mairiage.     The  conditional  limitation  to  the 
precedent  estate,  (the  estate  for  life,)  to  wit,   the  second  roar- 
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riage,  gave  to  O..  G.  A.  the  possession  of  a  moiety,  on   the  hap- 
pening of  that  event. 

12. 
Van  Alsttne  v.  Speaker,  1835,  13  Wend.  Rep.  578. 

&  direction  .  i  • 

topaydebu      A  fee  Will  not  be  implied  from  a  direction  to  the  devisee  to  pay 
^y  a"fee!"  debts;  unless  there  are  words  of  perpetuity,  the  devisee  takes 
but  a  life  estate. 


The  rule. 


13. 

Morrison  v.  Semple,  6  Binn.  Penn.  Rep.  97. 
The  words  of  the  devise  were:  *'  I  do  bequeath  and  devise  un- 
to S.  S.  all  my  real  and  personal  estate;^'  and  C.  J.  Tilghman^ 
said:  **  The  rule  is  this:  words  which  only  describe  the  object 
devised,  give  no  more  than  an  estate  for  life;  but  words  which 
comprehend  the  quantum  of  the  estate,  pass  the  fee." 

14. 

»-^    ^  Jacksoi^  V,  Merrill,  6  Johns.  N.  Y.   Rep.  191. 

The  eficct  '  ' 

of  the  word  The  testator  gave  the  whole  of  his  real  and  personal  estate  to 
inadeTiae.  his  wife,  for  life.  ^*  After  it  shall  fall  to  my  children,  I  will  and 
require  that  my  three  sons,  J.,  W.  and  J.,  pay  each  of  them  to 
each  of  their  sisters  £35  a  piece;"  and  added,  ^'  if  my  sons  shall 
incline  to  keep  the  land,  and  shall  not  have  the  ready  money  to 
pay,  they  have  four  years  to  pay  the  money  in,"  &c.  Here  was 
the  word  estate  which  was  sufficient  to  pass  a  fee. 

Thompson^  C.  J.  gave  the  opinion  of  the  court,  and  states  the 
first  objection  to  be,  that  the  real  estate  is  not  devised  in  fee,  to 
any  person.  He  proceeds  to  show  the  effect  of  the  word  estate^ 
and  the  intention  of  the  testator  to  dispose  of  his  temporal  es- 
tate; but  considers  the  charge  upon  the  real  estate  as  decisive,up- 
onthe  principle,  that  a  devisee  without  words  of  perpetuity,  shall 
take  a  fee,  if  he  be  charged  with  a  gross  sum  out  of  it;  other-^ 
wise,  if  payment  is  to  be  made  out  of  the  rents  and  profits. 

15. 
Jackson  v.  Harris,  8  Johns.  N.  Y.  Rep.  141. 
What  is  a       The  testator  gave  and  bequeathed,  ^^  all  the  certain  lot  of  land 
the^nd!*    which  I  now  possess,"  to  his  son  Henry.     He  gave  several  leg-  ^ 
acies,  to  be  raised  and  levied  out  of  his  estate.     His  son  Henry, 
and  J.  V.  were  executors,  and  paid  the  debts  and  legacies  out  of 
the  personal  estate. 
Mr.  Justice  Spencer ^  in  giving  the  opinion  of  the  court,  re- 
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marks,  that  the  charge  is  on  the  testators's  estate,  generally — 
his  personal  as  well  as  real.  It  was  decided,  that  Henry  took 
only  a  life  estate,  the  charge  of  the  debt  and  legacies  being  on- 
ly contingent  upon  the  real  estate;  and  to  carry  a  fee,  the  charge 
should  be  absolute  and  certain,  not  contingent. 

16. 

Jackson  v.  Bull,  10  Johns.  N.  Y.  Rep.  148;  Jackson  v. 

Wells,  9  ib.  222. 

The  distinction  which  runs  through  the  cases,  was  said  to  be  ^^^^^"*^ 
this,  that  where  the  charge  was  upon  the  estate,  and  there  are 
no  words  of  limitation,  the  devisee  takes  only  an  estate  for  life; 
but  where  the  charge  is  on  the  person  of  the  devisee,  in  respect 
of  the  estate  devised,  he  takes  a  fee,  on  the  principle  that  he 
might  otherwise  be  a  loser.  It  was  added,  that  when  the  charge 
is  on  the  person,  he  takes  the  estate  upon  condition  of  paying 
the  charge;  and  if  he  refuses  to  accept  and  perform,  the  devise 
is  void,  and  the  heir  may  enter. 

•  17. 

Van  A.LSTYNE  v.  Speaker,  13  Wend.  N.  Y.  586. 
The  criterion  undoubtedly  is,  whet4ier  the  devisee,  by  reason  of  ^^*?^^***^ 
his  acceptance  of  the  devised  property,  becomes  personally  liable  stitute  a 
to  the  payment  of  the  debts  and  legacies  charged  thereon.  If  the  onY^e  per 
terms  of  the  devise  are,  that  after  debts  and   legacies  are  first  8on,and 
paid  out  of  the  real  estate  the  testator  devised,  &c.  there  would  theestate, 
be  no  personal  liability  ;  and  an  estate  for  life  only  would  pass*.  {J ^e ^"e* 
But  if  the  property  be  devised  to  the-devisee,  he  paying  certain  cdntratwty 
sums,  then  the  devisee,  by  taking  possession  of  the  devised  prop-         "^"* 
erty,  would  become  personally  responsible,  and.  would  take  a 
fee.     The  devise  in  both  cas£s,. wanting  any  words  af  limitation*. 

IS. 

Ferris  v.  Smith,  17  Johns.  N.  Y.  Rep.  222;  Jackson  v.  Mar- 
tin, 18  ib.  31. 

The  question  was  upon  a  devise,  in  these  words:  *'  I  do  give  What 
and  bequeath  to  my  son  Anning,  the  one  equal  south  half  of  my  J^^on'yan 
land,"  &c.  ^  lik^^'''' 

Spencer  J  J.  said,  that  there  can  be  no  doubt,  that  the  will  vest- 
ed an  estate  for  life  only,  in  the  devisees.  In  the  latter  case, 
the  testator  gave  his  wife  certain  property  and  privileges  from 
his  homestead  farm.  He  then  says,  ^'  I  give  to  my  second  son, 
Robert,  118  acres  of  land,  to  be  taken  off  the  southerly  end  of 
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my  homestead  farm,  &c.  he  complying  with  the '"following  in^ 
junctions/'  &c.;  going  on  to  specify  what  proTision  Robert 
should  make  for  his  mother.  C  J.  Spencer^  gave  the  opinion  of 
the  court,  and  held,  that  Robert  took  a  fee,  expressly  on  the 
ground,  that  for  a  portion  for  the  provisions  for  bis  mother,  he 
was  personally  liable. 


XIL  PROBATE  OF  A  WILL  AND  ITS  EFFECTS. 

1. 

In  the  matter  of  proving  the  wili^  of  Augustus  N.  Law- 
rence, 2  Wend.  N.  Y,  Rep.  297. 
a'wiirr"*  ^"  proving  a  will,  a  written  petition  is  not  necessary.  The 
written  pa  execution  of  the  will  alone  is  proved  w/va  voce*  The  witnesses 
nec^ssary^  are  sworn  to  make  true  answers  to  such  questions  as  shall  be 
andaffida  put  to  them.  They  then  subscribe  the  depositions  previously  pre- 
ship  and  no  pared  for  them,  containing  the  substance  of  their  testimony,  and 
^'*^.^*^®'"®    1  he  will  and   the  proofs   are  recorded.     Affidavits   of  heirship 

and  notice  are  always  received. 

2.* 

BucKMiNSTER  V.  Perry,4  Mass  Rep.  593,  Comstock  v.  Had- 

LYME,  8  Conn.  Rep.  253. 
Those  who      Those  who    are  to   prove   the  will   go  forward   on  the  trial. 
wijrhave     '^^^  objections  should  be  made  in  the  form  of  a  plea,  to  which 
theafflrma   the  appellee  should  reply;  and  the  trial  on  the  appeal  in  the  case 
"^^  of  a  will  is  to  proceed,  as  if  the  question  had  originated  there;  the 

appellee  has  the  affirmative  side  of  the  issue,  and  is  to  open  a»d 

close  the  case.. 

3. 
Comstock  v.  Hadlyme,  8  Conn.  Rep.  253,418;  Neilson  t. 
Executors  M'DoNALD,  6  Johns.  Ch.  Rep.  204. 

Biricily  par      Executors  are  not  strictly  parties  of  record  ;  and,  therefore, 
therofoft      ra»y  ^«  admitted  as  witnesses  when  not  interested. 

may  be  wit 

iiMses  if  ^^ 

not  interest 

Hayden  V.  LooMis,  2  Root's   Rep.  350;  Hawley  v.  Browh, 

ib.  494. 
Same  tub         In  the  former  case,  the  executor   was   rejected,   upon  what 
j«ct.  ground  does  not  appear  in  the  report.     In  the  latter,  the  execu- 

tor declined  the  trust,  and  his  wife  was  admitted  as  a  witness. 


r 

I 

I 
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5. 

Chacl  v.  Lincoln,  Sept.  T.  1807,  3  Mass  Rep.  336;  Poole  v. 

Richardson,  ib.  330. 
The  witnesses  who   are  called  to  subscribe  a  will  are  placed  "^^'^  ^*^ . 

,  *  nessei  who 

around  the  testator  to  judge  of  his  capacity,  and  the  heir  has  a  are  called 
right  to  insist  on  the  testimony  of  all  the  three,  witnesses  to  be  a^^^u^re'** 
given  to  the  jury.     They  must  all,  therefore,  be  produced,  if  liv-  madeiudg 
ing  and  under  the  power  of  the  court.     If  it  be   impossible  to  tator'scapa 
procure  any  one  of  them,  the  court  will  proceed  ex  necessitate  rei,  ^**^' 
But  it  must  appear  that  due  diligence  has  been  used.     The  rule 
is  too  explicit,  and  too  important  to  be  dispensed  with  on  light 
grounds.     And  the  court  refused  to  eximine  the  two  witnesses 
produced. 

6. 

Poole  v,  Richardson,  3  Mass.  Rep.  330;  Dickenson  v.  Bar- 
ber, 9  ib.  225. 
The  court  permitted  the  subscribing  witnesses  to  the  will  to  be  And  may 
enquired  of  generally,  as   to   the  judgment   they  formed  of  the  ^^^pj^jj^^  ^ 
soundness  of  the  testator's  mind  at  the  time   of  executing  the 
will ;  but  other  witnesses  may  not  testify  merely  their  opinion  or 
judgment. 


Kjnne  t.  Kinne,  1831,  9  Conn.  Rep.  86;   Dickinson  v.  Bar- 
ber, 9  Mass.  Rep.  225;  Buckminster  v.  Perry,  4  ib.  593. 
When  the  question  is  as  to  the  sanity  of  the  testator  at  a  par-  Kvidenceaa 
ticular  time,  evidence  immediately  before  or  after,  is  admissible;  ^y  of  the 
but  evidence  lone  after  is  inadmissible,  unless  it  be  to  show  the  ^^f**?'' 

.      °  .  '  .  must  be  con 

state  of  his  mind  at  that  time.  fined  to  the 

time. 

8. 

Jackson  v.  Van  Dusen,  5  Johns.  N.  Y.  Rep.  144, 
All  the  subscribing   witnesses  to  the  will  being  dead,  the  Proof  when 
plaintiff  proved  the  hand   writing  of  two   of  them;   and  some  Jj  are"" 
slight  evidence  was  given  to  prove  the  letters,  '*S.  W."  to  have  ^^^' 
been  made  by  Samuel  Wheeler,  the   third  witness.     The  testa- 
tor having  made  his  mark,  no  evidence  could  be  given  to  .prove 
his  hand  writing.     This  wa^  held  sufficient  evidence  of  the  exe- 
cution of  the  will,  in  connection  with  evidence  of  a  continued 
possession  under  it. 

The  court  also  held,  that  insanity  is  not  to  be  presumed,  until 
Vol.  VIII.  53 
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the  contrary  is  proved.  In  all  cases  where  the  act  of  a  party  is 
sought  to  be  avoided  on  the  ground  of  mental  imbecility,  the 
proof  the  fact  lies  upon  him,  who  alleges  it,  and  \intil  the  con- 
trary appears,  sanity  is  to  be  presumed.  One  qualification  of 
this  rule  is,  that  after  a  general  derangement  has  been  shown,  it 
is  then  incumbent  on  the  other  side  to  show,  that  the  paity  who 
did  the  act,  was  sane  at  the  very  time  when  it  was  performed.* 


9.    . 

Hawks  v   Humphrey,  9  Pick.  Mass.  Rep.  350. 
Ju^S^      The  time  of  attestation  is  the  time  by  which  to  test  the  com- 
festathe      petency  of  witnesses  to  wills.f. 

eompeten 

cy  of  the  •  * 

witnesses.  10. 

Drayton's  Will,  4  M'Cord's  S.  C.  Rep.  46. 
An  appeal       To  constitute  a  probate  of  a  will,  it  is  essential  that  letter* 
p?SL\dings  testamentary  be  granted  on  the  will.     An  appeal  from  the  de- 
in  respect    cision  of  the  ordinary  opens  the  proceedings,  so  that  if  the  exec- 
bate  of  a      utor  die  after  the  decision  of  the  ordinary  in  respect  to  the*pro- 

bate,  and  before  it  is  confirmed  on  the  appeal,  his  executor  can- 

not  execute  the  will. 


wilL 


11. 

Jackson  v.  Le  Grange,  19  Johns.  N.  Y.  Rep.  388;  Dan  v. 

Brown,  4  Cow.  Rep.  483* 
On  atrial  at      ^^  ^  *"^^   at  law  one  of  the  subscribing  witnesses  is   suffi- 
lawoneof  cientto  prove  the  execution  of  the  will.     In  the  case  in  Cowen, 

iiiesubccriD 

ingwitncs    the  witness  stated,  that  the   will  was   executed   in  presence  of 
cfcntlo^     himself,  J.  M.,  and  another  person,  whose  name  he  did*  not  recot- 
provethe    ^lect,  but  had  no  doubt  he  was  a  credible  witness;  and  the  court 
held,  tha.t  it  was  prima  facie  sufficient. 

12. 

Fetheblv  v.  Wagoner,  1834,  11   Wend.  N,  Y.  Rep.  519; 

Hewlett  v.  Cock,  7  ib.  374. 
A.  will  Where  a  will  was  more  than  30  years  old,  and  it  was  offered 

more  than 

*  Where  a  general  lunacy  is  esfablishedr  the  opposing  party  must  show,  thai 
there  was  a  restoration  of  the  faculties  of  the  mind,  sufficient  to  enable  the  party 
to  act  unden-tandingly;  Holt  y.  Warren,  9  Ves.  611. 

tBy  theRofised  Statutes  inN.  Y.  (2  v«l.  s«.6;  ib.  s.  50^51,)  the  statute  of  25 
Geo.  is  in  subfitance  adopted;  so  that  witnesses  to  wills  are  made  incapable  of  taking 
any  beneficial  intcceet  under  it,  unless  it  be  creditors,  whose  debts  are  made  a  charge 
on  the  land. 


-  -      ■  '  i-     ,        _  -1.      .  .    L.      ^ .   . 
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to  be  shown,  that  the  premises  had  been  held  under  it,  from  the  ^^®®"i^ 
death  of  the  testator,  the  court  said,  ^'  if  the  will  had  been  pro-  given  in  eri 
duced,  and  the  execution  of  it  had  appeared  regular  on  its  face,  out *proof*of 
%indei  the  proof  offered,  it  ought  to  have  been  received  in  evi-  itscxecu 
dence  without  requiring  proof  of  its  execution.  session ?im 

accompani 

Jackson  V.  Laroway,  3  Johns,  N.  Y,  Cas.  283;  Jackson  v. 

LuQUERE,  5  Cow.  Rep  221. 
An  ancient  will  was  adjudged  to  have  been  properly  admitted  ^g„*"^iji 
in  evidence,  although  actual  possession  had  not  followed,  or  ac-  wasadmH 
companied  it,  that  being  sufficiently  explained  by  the  nature  of  S^n^e  wilh 
the  property  in  question,  and  circumstance  shown  to  raise  a  pre-  °J"^P!?*'^' 
sumption  of  the  existence  and  genuineness  of  the  instrument.  The  session  had 
latter  case  recognises  this  decision  as  law.  "^niedK^ 

ittit  being; 
14.  accounted 

for. 

Jackson,  ex  dem.  Varick  v.  Waldron,  bt  ux.  13  Wend.  N. 

Y.  Rep.  178. 
In  proving  a  sealed  instrument,  where  there  is  a  subscribing  in  proving 
witness,  the  witness  must  be  produced  if  practicable;  if  he  can-  strumcnt," 
not  be  found,  or   if  found,  he  cannot  be  used,  his  hand  writing  fhesubscrib 

inff  witness 

must  be  proved;  but  if  neither  of  the  above  can  be  proved,  then  must  be  pro 
the  proof  of  the  handwriting  of  the  party  executing  the  instru-  pI5|[!^icabie. 
oient  is  admissible. 

15. 

•  • 

Green  v.  Slater,  4  Johns.  Ch.  Rep.  46;  Livingston  v.  Ma- 
ryland Ins.  Co.  7Cranch  Rep.  547;  Sterrt  v..Arden, 
1  Johns.  Ch.  Rep.  267. 
Information  sufficient  to  put  a  party  on  enquiry,  is  construe-  Construe 
five  notice.     A  party  shall  be  taken  to  have  notice  of  all  the 
facts  of  which  he  has  the  means  of  knowledge  in  his  own  pos-^ 
session,  or  is  put  directly  on  enquiry  by  the  possession  of  docu- 
ments or  by  reference  to  documents  submitted  to  his  inspection. 

16. 
Dexter  v.  Harris,  2  Mason's  U.  S.  Rep.  536. 
With  every  thing  that  is  apparent  on  the  face  of  title  deeds,  In  respect 
under  which  they  claim,  they  are  affected  with  constructive  no-  fromdceds. ' 
tice. 

17. 

Gardner,  et  al.  v.  Gardner,  et  al.  4  Mas.  U.  S.  Rep.  215. 
Story y  J.    It  is  plain  from  the  language  of  Ld.  Hard  wicke,  that  Scom^f  aS 
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estate.area  >^here  debts,  &c,  are  payable  out  of  an  estate,  they  are  a  charge 
on  land.  upon  the  estate.  This  is  the  common  sense  of  the  words  of  the 
present  will;  and  if  we  assume  any  other  construction^  we  must 
strike  from  the  will  the  words  '^  out  of  the  said  estate,"  which 
no  court  can  be  justified  in  doing  without  necessity,  and  more 
especially,  when  it  would  defeatthe  obvious  intention  of  the  tes 
tntor. 

18. 
Gardner,  kt  al.  v.  Gardner,  et  al.  4  Mas.  U.  S,  Rep.  215. 

If  ibe  trust  . 

isgeneral,  If  the  trust  is  for  the  payment  of  debts  generally,  the  pur- 
ihepurchas  chaser   is  not  bound  to  see  to  the   application  of  the  purchase 

er  IS  not  •    ^  *  *  * 

bound  to  money  ;  and  if  he  pays  it  over  to  the  trustee,  he,  and  the  estate 
^?ca°ion^o^'*"  his  hands,  stand  discharged  from  the  trust.  *But  if  the  pur- 
thepur  chase  money  is  unpaid,  so  much  of  it,  as  is  necessary,  may  be 
tjy.         "    reached  in  the  hands  of  the  puschaser  to  execute  the  trust. 

19. 

WoRMLEY  V.  WoRMLEY,  8  Wheat.  U.  S.  Rep.  421. 

tcuioTcan        Even  in  respect  to  executors,  who,  as  to  personal  assets,  have 

"heaT^^     a  very  large  authority,  but  are   deemed,  inequity,  trustees  for 

topay  ante  Creditors,  legatees,  and  distributees,   it  is  now  clearly  settied, 

debts.^        that  it  is  a  misapplication  of  the  assets,  to  apply  them  to  the  pay- 

^  ment  of  the  antecerlent  debt  of  the  executors;  and  a  court  of 

equity  will  reach  them,  as  trust  property,  in   the  hands  of  any 

persons,  who  knowing  them  to  be  assets,  have  so  received  them 

from  the  executor. 

20. 

Arrowsmith  v.  Van  Harlingen,  Coxe's  N.  J,  Rep.  26;  Wi- 
NANs  v.  Brookfield,  2  South.  Rep.  847;  Den  v  Wright, 
Trustees  9  Halst.  Rep.  175. 

cannoiact        'Yhe  law  has  wisely  forbidden  executors  and  trustees  from  act- 

111  a  double   ,        .  -^     . 

capacity,  ing  in  the  double  capacity  of  sellers  and  purchasers,and  more  es- 
pecially under  circumstances  like  the  present,  where  no  public 
sale  was  made,  but  the  executors,  couvsulting  only  themselves, 
fixed  the  time,  the  place  and  the  price  of  sale. 

'  21. 

.    Hughes  v.  Edwards,  9  Wheat.  U.  S.  Rep.  499. 

^atjr  wirh  ^  purchaser  with  notice  is  in  no  better  situation  than  the  per- 
notieeisin  SOU  from  whom  he  derives  his  titles,  ^nd  is  bound  by  the  same 

no  better  •. 

situaUon.      equity. 


^H 


^•P 
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22. 


Willis'  Lessee  t.  Bdcher,  2  Binn.  Penn.  Rep.  466. 
The  safety  of  one  who  purchases  without  notice,  and  in  good  Samefiub 
faith,  from  a  fraudulent  purchaser,  does  not  extend  in  this  case,^**"^' 
to  the  defendant.     He  is  presumed  conusant  of  the  deeds  under 
which  he  claims. 

23. 

Jackson  v.  Woods,  1  Johns.  N.  Y.  Cas.  103;  Jackson  v.  Dur- 

HAM,  2  ih.  314.  ^.    ^ 

If  either  husband  or  wife  be  a  subscribing  witness  to  a  will,  band  or 
which  gives  a  legacy  to  the  other,  the  same  was  held  to  be  void:  wifcmnybe 

lilt..  .  *  compe 

and  the  husband  or  wife  in  such  a  case  admissible  as  a  witness,    tent  wit 

^  ness  to  a 

_  _    _   _  _  will,  altho* 

_  a  legacy  be 

XIV.  HOW  TO  BE  GIVEN  IN  EVIDENCE.  ti^-X'^ 

legacy  be 
*        '         1  -  ingvoid. 

Dan  v.  Browk,  4  Cow.  N.  Y.  Rep.  483. 
In  a  trial  at  law,  one  witness  is  sufficient  to  prove  a  will,  so  One  wit 
as  to  admit  it  in  evidence.     And  where  one  of  the  witnesses  to  cientto 
a  lost  will,  proved  that  it  was  duly  attested  by  three  witnesses.  p">veawill 

L         t  Ti  1  '  so  as  to  ad 

whom  he  had  no  doubt  were  all  competent,  although  he  was  un-  mititin  rvi 
able  to  recollect  all  their  names,  this  was  held  to  be  sufficient. 


drncc. 


2. 

Jackson  v.  Rumset,  3  Johns.  N.  Y.  Cas.  234. 
When  a  will  is  proved  according  to  the  statute,  held,  that  the  The  record 
record  thereof,  did  not  conclude  the  heir.     It  is  only  prima  fa-  dudc^hc^'^ 
cie  evidence.  **^"*- 

3. 
Jackson  v.  Laroway,  3  Johns.  N.  Y.  Cas.  283. 
A  will  which  was  executed  about  80.  years  since,  was  admits  Anancicni 

;  ^  ^  J  ^  will  may  bf« 

ted  in  evidence  as  an  ancient  deed,  although  there  had  been  no  admitted  as 
particular  possession,  the  land  being  in  a  wild  state.  SeecU*^**" 


XV.   THE  ADMISSION  OF  PAROL  EVIDENCE  TO  EX- 
PLAIN OR  CONTROL  A  WILL. 


1. 

Dan  V.  Brown,  4  Cow.  N.  Y,  Rep.  483. 
Where  the  declarations  of  the  testator  were  made  long  after  dedam 
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tionsare      the    execution   of  the   will,  held,  not  to  be   admissible.     The 
not  admissi      ,     .        ,        .^     ,  ,  ..,  ,  ^^  i  •      i      ai      -a   • 

ble  unless    rule  is,  that  if  the  testator  lets  a  will  stand  until  his  death,  it  is 
t^ri  oPihe  ^'^^  ^^'"-     If  1^^  does  not  suffer  it  to  do  so,  it  is  not  his  will. 

res  gesta. 

2. 

Betts  v.  Jackson,  6  Wend.  N.  Y.  Rep.  173. 
Thcchan         Chancellor  Walworth  said,  that  the  declarations  of  a  testator 
^h^^f'^h^^*^    in  his  last  sickness  are  admissible  in  evidence,  to  strengthen  or 
were  adrnis  repel  the  presumption,  that  a  will  on-ce  legally  executed,  but  not 
uilTpu'rpos  fo^"''  ^^  ^hc  ^^^^1^  of  ^he  testator,  had  been  destroyed  by  him. 

3. 


cs^ 


Jackson  v.  Betts,  6  Cow.  N.  Y.  Rep.  382. 
TbeSu  '^l^e  Supreme  Court  held,  that  the  declarations  of  the  testator, 

premecourt  Jn  his  last  sickness,  recognizing  the  then  existence  of  the  will, 

4ionlra.  j    j-  •  .         . 

and  directing  as  to  tlie  place  where  it  might  be  found,  was  not 
admissible. 

4. 

.  Betts  v.  Jackson,  6  Wend.  N.  Y.  Rep,  187,  8. 
Thai  decis      ^"  relation  to  the  above  decision,the  chancellor  said, I  have  look- 
ion  howcv    ed  into  the  subject  so  far  as  to  see,  that  there  is  sufficient  doubt  as 

cr  IS  said  to  , 

be  doubled,  to  the  Correctness  of  the  decision  of  the  Supreme  Court  on  that 
point,  to  authorise  them  to  direct  a  re-argument  of  that  question, 
if  it  shall  again  come  before  them, 

5. 

Betts'v.  Jackson,  6  Wend,  N.  Y,  Rep.  188. 
So  such  dec      '^^^  declarations  of  the  testator  are  received  to  explain  a  la- 
laravions      fe^t  ambiguity,  or  to  ascertain    the  intention  of  the  testator,  in 
tediriEng    case  of  doubts  arising  from  an  equivocal  act;   and  the  uniform 
land.  practice  of  the  English  court  has  been  to  receive  such  declara- 

tions to  strengthen  or  tiefeat  the  presumption,  that  a  will  once 
legally  executed,  but  not  found  at  the  death  of  the  testator,  had 
been  destroyed  by  him. 

6. 

Jackson   d.  Cor:,   et  al,  v.  Kniffin,  2  Johns.  N.  Y,  Rep.31. 

Smith  v.  Fenner,  1  Gal.  172, 
If  the  dccia      The  declarations  of  the  testator  arc  not  admissible  in  evidence, 
rations^are   ^j^less  they  are  part  of  the  res  gcsta.     The  declarations  made  be- 
resgcsta,     fore  and  at  the  time,  were  admitted;  but  none  made  after,  unless 
be^provrcl.   ^^  ^^^^  as  to  be  a  pr.rt  of  the  res  gesta. 


^^^^^^i^m^mmm 
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Stevens  v.  V  ancleve,  4  Wash.  C.  C.  licj>»  265. 
WtwAing&m,  J.  held,  that  such  declarations,  whether  previous  ^heihcr^** 
or  subsequent  to  the  execution  of  the  will,  were  but  hearsay  evi-P'"f^*o"«  or 

,  ^  7  ^  subsequent . 

dence. 

8. 

Chappel  v.  Avery,  6  Conn.  Rep.  34;  Farrer  v.  Ayres,  5 
Pick.  Rep.  407;  Rothmaler  v.  Myers,  et  al.  4  Dess. 
Rep.  216. 

Parol  evidence  is  not  admissible  to  show  a  mistake  in  drafting  dencc*i8  not 
a  will.     And   in  the  case  last  cited,  from  South  Carolina,  ^ven  admissible 
the  testimony  of  the  scrivener,  who  drew  the  will,  was  rejected,    misukein 

drafting  a 

Den  d.  of  Cubberly,  v.  Cubberly,  May  T.  1821,  7  Halst.  N. 

J.  Rep.  308. 
A  latent  ambiguity  arises  where  there  are  two  things  or  per-^^®"^*"^ 
sons,  both  answering  exactly  to  the  thing  or  person  described  in  whatu'is. 
the  will;  and  in  such  a  case,  parol  evidence  is  admissible  to  show 
which  of  the  two  is  meant.  Thus,  where  the  will  described  a 
lot  of  land,  "beginning  in  Jos.  Wall's  line,  at  the  eorner  between 
him  and  R.  Ch^imbers;"  and  there  were  two  corners  answering 
to  this  description;  held,  that  parol  evidence  was  admissible,  to 
show  at  which  corner  the  testator  intended  to  commence.  But 
such  evidence  is  not  admissible  to  show  that,  by  the  words,  ''as 
the  line  runs,'*  used  in  the  devise,  the  testator  meant  Wall's  line, 
because  there  is  no  latent  ambiguity  in  these  words.  "The  mean- 
ing of  the  words,  "the  line,  is  a  matter  of  construction.  Andso, 
whether  the  words,  **as  the  line  runs,"  requires  an  adhesion  to 
a  line,  or  admits  a  departure,  the  meaning  of  the  testator  must 
be  ascertained  from  the  will  itself,  ex  visccribus  iestamcnH. 

.       10. 

Betts  v.   Jackson,   ex  dem.  Brown,  et  al.  6  Wend.  N.    Y, 

Rep.    173. 
It  was  held,  that  the  evidence  of  the  relative  situation  of  the^^'^^^"*^*^ 
children  of  the  testator,  in  point  of  property,  was  rejected  bytivesiiua 
the  court  in  this  case,  where  there  was  no  chancre  in  the  circum  •  ^j;!"  ^^^^^ 

'  f*  cnudren  as 

Stances  of  the  children  between  the  making  of  the  will  and  the to.proi^rty, 
time  of  the  all<>ged  revocation.*  was  reject 

*Ona  question  uf  revocation,  ari^jin;;  from  an  LMjuivocal  actofa  Ictlalor,  loavingr 
it  doubtful  whrther  ihc  act  was  done  animo  rrvocandi.  or  the  will  cannot  be  found 


•^24  WILL.  — Admission  qf  parol  evidence, 

Dan  v.  Brown,  4  Cow.  N.  Y.  Rep,  490. 
ofreyoca  In  this  case,  Ihree  modes  of  revocation  were  recognized:  1  By 

pointed  out  ®"  instrument  in  writing,  executed  with  the  same  solemnity  with 
the  will  itself.  2.  By  the  destruction  or  cancellation  through 
the  act  of  the  testator  himself  which  needed  no  witness  to  con- 
stitute its  validity.  3.  Or  when  the  same  act  was  done  by  ano- 
ther person,  the  tefftator  must  be  present,  directing  and  consent* 
ing  to  it. 

12. 

^j^^g  Betts  v.  Jackson,  6  Wend.  N.  Y.  Rep.  182. 

lishdonot  It  was  observed,  that  the  case  of  Goodright  v.  HarMroocH,  3 
tarthS"""  Wils.  497;  Cowp.  87;  and  7  Brown's  Par.  Cas.  344,  which  was 
P'^"«pl«*d  relied  on  by  the  Supreme  Court,  came  short  of  sustaining  the 
thoS.  C,     principle  advanced. 

13. 

Betts  v.  Jackson,  6  Wend.  N.  Y.  Rep.  187,  8. 
The  Supreme  Court  decided,  that  the  circuit  judge  had  cor- 
rations^of^   rectly  rejected  evidence  of  the  declaration  of  the  testator,  in  his 
the  testator  j^g^  sickness,  recognizing  the  then  existence  of  the  will,  and  di- 

tiuring  his  7  &  o  .  i       r  i        »ni.       Aii.  1 

hwtsick  reeling  as  to  the  place  where  it  might  be  found.  The  Chancel- 
iTe^ex^s  ^  lo«*j  however,  in  the  latter  case,  said,  "I  have  necessarily  been 
lejfjceof  the  compelled  to  look  into  this  subject  so  far  as  to  see,  there  is 
theplace  sufficient  doubt  of  the  decision  of  the  Supreme  Court  on  that 
cxuulTbe  point,  to  authorise  them  to  direct  a  re-argument  of  the  of  the 
fburid,are    question,  if  it  shall    again    come    before  them.'*    **The    uni- 

inadmissi  ' 

b!e  cvi 


flence. 


at  the  testator's  death,  the  parly  claiming  in  opposition  to  the  will  may  give  •▼!- 
denco  of  sacb  a  change  in  property  of  the  testator,  or  in  Ibo  situation  of  hts  fftmily« 
as  might  have  farnisbod  a  reasonable  motive  for  the  reveisation.  Thus,  in  Loxlej 
V.  Jackson,  3  Phil.  R,  128,  the  teg'tatrix  made  a  will,  by  which  she  gave  the  bulk  of 
her  property  to  a  nephew.  Finding,  afXerwards,  that  he  was  living  in  adultery 
with  a  tervant  girl,  she  secretly  made  a  new  will,  giving  most  of  her  property  to 
others.  At  her  death  the  last  will  was  not  to  be  found;  and  the  nephew  was  per- 
mitted to  give  evidence  that,  aAer  the  making  of  the  last  will')  the  testatrix  had  as- 
certained that  he  had  discarded  the  servant  girl  and  abandoned  his  dissolute  habits, 
to  strengthen  the  presumption  that  the  testatrix  had  destroyed  the  last  will  for  the 
purpose  ofreviving  the  first  in  his  favor.  Thesamio  principle  is  recognized  in  Ri- 
chards v.  Mumford,  2  Phil.  R.  25.  So,  on  the  other  hand,  in  Mynn  v.  Robinson,  2 
Hagg.  £cc.  R.  179,  tfie  fact>  thatno  material  change  had  taken  place  in  the  circum- 
stances  of  the  testatrix,  or  in  the  situation  of  her  family,  to  indj^ce  her  to  alter  a 
leptamentary  disposition  of  her  property  deliberately  made,  was  held  by  Sir  J. 
Nichoil,  a  strong  circumstance  in  favor  of  the  i>. resumption,  that  the  last  will  was 
obtained  by  undue  ihfluence. 
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form  practice  of  the  English  testamentaryn^ourts  has  been,  to  re- 
ceire  aach  declariitions  to  strengthen  or  repel  the  presumption, 
that  a  will  once  legally  executedi  bat  not  found  at  the  death  of 
the  testator^  had  been  destroyed  by  him." 


WbOfetttS  and  SfMltS.*     And  see  tit.  'Prescription/'  anU, 

Vol.  7,  p.  412. 

1. 

Mamvino  t.  Smith,  July  T.  1826,  6  Conn.  Rep.  289;  3  Kent's 
Com.  p.  450;  Pritchard  v.  Atkivson,  4  N.  Hamp. 
Rep.  1. 
Light  and  air  is  acquired  by  mere  occupation,  and  v^ill  ^^^'y^u^^Ia* 
tinue  so  long  as  the  party  continues  the  enjoyment,  or  shows  an  av  may  be 
intention  to  continue  it.     A  person  may  lose  a  right  to  ancient  ^J[|^^u  "^ 
lights  by  abandonment  of  them,  within  a  less  period  than  twenty  pBtion. 
years;  as  where  he   relinquishes  the  enjoyment  of  them,  as  by 
building  a  blank  wall  to  his  house,  or  any  other  act  which  is  ab- 
solute and  decisive.     See  Moore  v.  Rawson,  3  Barn,  k  Cress. 
p.  332. 

2. 

TH1L7A8T0N  ▼»  HancocK)  et  al.  Mafch  T.  1815,  12  Mas8«  Rep. 

p.  221. 
P^'  OuTn    Park^r^  CL  J*    The  proprietor  of  land  has  the  en«  Andanae 
tire  dominion  of  it,  not  only  of  the  soil,  but  of  the  space  above  fj^  uie  vida 
and  below  the  surface,  to  any  extent  he  may  choose.     The  law,  ^^  ^« 
founded  upon  prineiples  of  reason  and  good  sense,  has  admitted 
a  qualification  to  this  dominioh,  restricting  the  proprietor  so  to 
use  his  own,  as  not  to  injure  the  property  or  impair  any  actual 
existing  rights   of  another,  sic  uiere  tuo^  ut  alienutn  nan  ladas* 
Thus,  no  man  ha.ving  land  adjoining  his  neighbours,  which  has 
been  built  upon,  shall  erect  a  building  in  such  a  manner  as  to  in* 

*Tlio  owBor  of  a  hoiua,  thoagh  not  in  poHeaaioD,  may  luataui  an  action  for  o^ 
•tructing  the  lights;  Thomlinaen  v.  Brown,  Say's  Rep.  216 ;  and  it  may  b^  brought 
agaiaat  k  Uita  aaaignea  of  the  lands  adjoining;  Palmer  ▼.  Fletcher,  1  Lev.  ISSt,  An 
adTorse  enjoymont  of  light  for  twenty  years,  is  sufficient  for  the  Juiy  to  preeume  a 
grant)  Lewis  ▼.  Priee,  2  Saund.  175,  (note  a.)  So  also,  if  a  light  be  shut  up  for 
fweaty  years,  it  lose*  its  pririlege;  Laurenoe  ▼.  Oboe,  3  Campb.  614;  not  howerer, 
wher«they  are  in  ihe  occupation  of  a  tenant;  Daniel  v.  North,  11  East  372.  And 
see  generally,  Compton  ▼.  Richards,  1  Price  27;  Chandler  v.  Thompson,  3  Campb. 
80;  Winter  ▼.  Brock  well,  8  East  300.  The  samo  rule  applies  to  a  right  of  way  over 
aiMtlMr  ptrPMi^  huid;  Keymer  t.  Summers,  Bull  N.  P.  74.  Or  a  stream  of  water 
fiowiaf  through  ihe  pioperty  of  another;  Stark.  Er.  1215. 
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terrupt  the  light,*  or  the  air  of  hU  neighbour's  house,  or  expose 
to  injury  from  the  weather,  or  to  unwholesome  smells* 

3. 
Thukstok  t.  Hancock,  March  T^lSlS,  13  Mass.  Rep.  22h 
KothoweT  The  plaintiff  built  a  house  on  his  land,  about  two  feet  from  the 
Sheo^ipui  ^^A^*  '^^^  owner  of  the  land  adjoining  (the  defendant)  dog  so 
^faasBoi  deep  in  his  own  land,  that  it  was  in  danger  of  falling,  and  the 
twenty  ownep  was  obliged  to  lesTe  it  and  take  it  down.  And  the  ques- 
y***^^  tion  was,  whether  he  could  recover  damages.  Neither  of  them 
being- ancient  houses. 

Per  Cur.  Parker^  C.  J.  (after  referring  to  Slingsby  v.  Bar- 
nard, 1  Roll  Rep.  430;  Siderfin,  167;  Roll.  Abr.  565,)  obserred, 
that  the  plaintiff  purchased  his  land  in  l8Q2,,at  that  time  the  in- 
habitants of  Boston  were  in  possession,  and  the  owners  of  the 
adjoining  land  now  owned  by  the  defendant.  The  plaintiffbuilt 
his  house  within  two  feet  of  the  western  line  of  the  lot,  know- 
ing that  the  town,  or  those  who  should  hold  under  Jt,  had  a  right 
to  build  equally  near  the  line,  or  to  dig  down  into  the  soil  for 
^  any  lawful  purpose.    He  knew  the  shape  and  nature  of  the 

ground,  and  that  it  was  impossible  to  dig  there  without  causing 
excarations.  He  built  at  his  peril,  for  it  was  not  possible  for 
Kim,-  merely  by  building  upon  his  own  ground,  to  deprive  any 
^ber  party  of  such  use  of  his,  as  he  or  they  should  de^n  most 
advantageottsv  There  was  no  right  aoquiredbyhis  ten  years  oc- 
cupation, to  keep  his  neighbour  at  a  convenient  distance  from 
htm.  He  could  not  have  maintained  an  action  for  obstructing 
the  light  or  air^  because  he  should  have  known  that,  in  the  course 
of  improvements  on  the  adjoining  land,  the  light  and  air  might 
be  obslructed. '  Itis  in. fact  ciamnicm.akfMe  wyiuria. 

4: 
SvoAY  V.  Oniv,  March  T.  1815^  1^  Masa  Rep^  157;  (Sd^ed.. 

p.  160.) 
^^|J2^  ^       Case  fof .  darkening  and  stopping  plaintiff  >  Kgbisr 
■ll«|et)iat       In  1799,  the  plaintiff  purchased  a  lot  of  land  of  the  town  of 
wasaneiftBt  Boston,  and  erected  a  building  thereon.     The  lot  a<]jacent'was 
mrty  wiw  Tacant,  and  used  for  a  passage,  and  to  store  boxes,  &c.     In 
enaitodio    1 812,  the  defendant  purchased  the  vacant  lot,  and  covered  it* 

the  owe  «  ' 

"l^j^  *ii  ne«l  .not  be  a  ietel  pr vatioii  of  Hgbt;  Cotterell  ▼.  Oriffithe.  4  Eip.  69:  but  it . 

5on4  "^^^  ^  "^"^  ^  *prmtiea  ta  wiU  render  the  houee  unoomlbrtble;  BocIl.  ▼.  Stacy,  2. 

C.k?.4AS. 

tSee  tit  ••  Wayi»  mmU,  p.  385; 

|Tbit  aooordf  witbthe  Bnglieh  doctrine;    fii  Rof  wel!  t.  PVior,  ^  Hod.  Mp.  IS^, 
the  conrt  belt  it  eufficieni  to  4eclarOf  Ibat  the  plaintiff  vm  piipMied  of  the  nos^ 
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WITNESSES.  4ffSt 

Vith  m  building  which  joined  the  back  part  of  the  plaintiff's  wafl 
and  ol^tructed  the  air  and  light.     Verdict  for  plaintiff. 

Motion  for  a  new  trial,  on  the  ground,  that  the  plaintiff  had 
not  declared  for  an  ancient  and  prescriptive  right  to  the  win- 
dows and  doors  in  his  declaration* 

Per  Oar.  It  is  unnecessary  to  set  forth  in  the  declaration, 
that  the  house  is  an  ancient  house)  or  that  the  plaintiff  is  enti- 
tled, by  prescription,  to  the  easement  in  question,  and  the  plain- 
tiff mi^ht,  if  it  had  been  necessary  to  his  case,  have  proved  such 
ancient  right  under'the  declaration.  But  the  plaintiff's  right  of 
action  in  this  ease,  does  not  depend  upon  the  antiquity  of  the 
building;  and  we  have  not  found  it  necessary  to  consider  what 
would  be  the  effect  of  facts  reported  in  that  respect,  nor  what 
length  of  time  would  be  necessary  to  give  him  such  right  as  - 
against  a  stranger.  The  plaintiff  might  have  maintained  his  ac- 
tion for  such  a  nuisance  immediately  aRer  his  purchase,  as  well 
as  after  a  lapse  of  twenty  or  forty  years.  Palmer  v.  Fletcher,  1 
Lev.  122;  1  Sid.  167. 


L  RELATIVE  TO  WHO  ARE,  OR  ARE  NOT  COM- 
PETENT. 
(A)  Ih  obnbeal,  p.  429. 

(B)    In  FAETIOULAft. 

1.  Jiccepfyr  of  a  biU  of  exchmigej  p.  4S9. 

2.  Accomplice^  p.  430. 

3.  Agentj  p.  431. 

4.  jfrMlrolor,  p.  434. 
'                       5.  AnimoTj  p.  434. 

6.  Aihmt^f.4S». 

%  AibHmeg  or  counsel ^  p.  436, 

t.  Baa,  p.  438. 

9.  BrfJeer,  p.  439. 

10.  Cafi0rst4a9. 

11.  Cb-JMrf,  p.  440. 

12.  Commoner,  p.  442. 
i3«  Oorporatorsj  p.  442. 
14.  Co-trespasser  J  p.  443. 

16.  Debior  md  OrtdUor,  p.  443. 

16.  ExecvUrs  and  administrators^  p.  444. 

17.  OrarJor  and  grantee,  p.  445. 

18.  Husbasid  and  wife,  p.  447.  ^ 

•aa^  and  oaglit  to  hare  the  Hghto  d«9eribed  without  ttatiiig  tbo  moMnafe  and 
lights  wore  ancient;  Lewis ▼.  Price,  S  Saand.  175;  Roswell  t.  Prior,  Comb.    841. 
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19.  Idiois  and  Lunatics,  p.  450* 

20,  tnfmi^  p.  460. 

^  21.  Inhabiiant,  p.  451. 

22.  Joint  promisors  J  p.  451. 

23.  Judge,  p.  462. 

24.  Jurors^  p.  462* 

26»  Landlord  and  tenant^  p.  653. 

26.  Legaiety  p.  464.  ^ 

27.  Master  and  servant^  p.  455. 

28.  Master  of  a  vessel,  p.  456. 

29.  Mortgagor  and  Mortgagee^  p.  468, 

30.  Jfegro,  p.  459. 

31.  Obligor,  p.  460. 

32.  Parishioners,  p.  462. 

33.  Particeps  criminis,  p.  462. 

34.  Partner,  p.  463. 

35.  Party  to  a  suit,  p.  466. 

36.  Principal  and  accessary,  p.  473. 

37.  Principal  and  agent,  p.  473. 

38.  Salvors,  p.  474. 

39.  Seamen,  p.  474. 

40.  Sheriff  \s  deputy,  p.  475. 

41.  Stockholder,  p.  475. 

42.  Surety,  p.  477. 

43.  Tenants  in  common,  p.  479. 

44.  Trustee,  f.^l. 

45.  Fendor,  p.  482. 

XL  INCOMPETENCY  OF  WITNESSES  FROM  WANT 
OF  RELIGIOUS  BELIEF,  p.  484. 

III.  INCOMPETENCY  OF   WITNESSES  FROM  INFA- 

MY  OF  CHARACTER,  p.  486. 

IV.  INCOMPETENCY  OF    WITNESSES  FROM  INTE- 

REST. 

(A)  General  rule,  p.  490. 

(B)  Of  the  kind  and  degree  of  interest  which 

IS   SUFFICIENT  TO    DISQUALIFY    A  WITNESS,    p. 
490. 

(C)  Objections  to  witnesses   on  the  ground  of 

INTEREST,  when  MADE,  p.   493. 

(D)  Interest  of  a  witness  how  proved,  p.  493. 
V.  COMPETENCY  OF  AN    INTERESTED  WITNESS^ 

HOW  RESTORED. 

(A)  Bt  release,  p.  495. 

(B)  By  assignment,  p.  497. 
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VflTHESSES.— Relative  to  toho  are  or  are  not  competent.  429 

(C)    By  PliACIKG  A  BUM   OF  MON£Y  IN  THE    WITNESS' 
HANDS  EQUAL  TO  HIS  LIABII.ITY,  p.  498. 

(D)  By  a  dblite&y  to  the  witness  of  the  guab* 

ANTY  BY  WHICH    HE    IS    BOUND,  WITH  PERMIS- 
SION TO  DESTROY  IT,  p.  499. 

VL  EXAMINATION  OF  WITNESSES. 

(A)  In  CHIEF. 

(a)  Leading  questions^  p.  499. 

(B)  Cross-examination. 

(a)  When  a  wUmss  is  pripilegedfrom  answer- 
ingy  p.  501. 

(C)  Re-examination,  p.  607. 

(D)  Credit  of  a  witness,  how  impeached,  p.  508. 

(E)  Credit  of  a  witness,  how  supported,  p.  517. 

(F)  How  a  witness  may  assist  his  memory,  p.  519. 
VII.  PRIVILEGE  OF  WITNESSES,  p.  521. 

VIII.  REMEDIES  AGAINST. 

(A)  For  disobeying  the  subpcena. 

(a)  By  aitachmenty  p.  521. 

(b)  By  action y  p,  522. 

(B)  For  refusing  to  be-sworn,  p.  623. 

(C)  For  giving  false  testimony,  p.  524. 
IX.  FEES  OF,  p.  524. 

X.  NUMBER  OF,  p.  624. 


I.  RELATIVE  TO  WHO  ARE,  OR  ARE  NOT  COMPE- 
TENT. 
(A)  In  genkral. 

Bank  of  Utica  v.  Hilliard,  Oct..T.  1825,  6  Cow.  N.  Y.  Rep. 

p.  153, 
Per  Cur.     Savage^  C.  /.     The  general  rule,  as  to  the  compe-  General 
tency  of  witnesses,  is,  that  every  person  not   interested  in  the  S^*""^ 
event  of  thc^suit,  nor  incapacitated  by  bis  religious  tenets,  nor  unc^dT 
by  the  conviction  of  an  infamous  crime,  is  a  competent  witness. 


witnesses. 


(B)   In  particular. 

« 

1.  .Receptor  of  u  bUl  of  exchange. 

Barnwell  and  others  v.  Mitchell,^  June  T.  1819,  3  Conn- 
Rep,  101. 
This  was  an  action  against  the  defendant,  as  drawer  of  a  bill  Where  oii« 
of  exchange,  drawn  on  Osborn  and  Reynolds,  payable  to  the  or-  {jJJJ^J^mhe 
der  of  the  plaintiffs,  thirty  days  after  date.  ^         handsofhia 


430  WITNESSES.— Hefctfiw  to  who  art,  or  are  not  competent. 

5^^^  The  defendant  offered  the  deposition  of  Osborn,  one  of  the  ac- 
a  biUon  ceptors,  to  prove  that  the  bill  was  duly  presented  to  Osborn  and 
^mfu*^  Reynolds  for  acceptance,  and  was  by  them  accepted.  When  it 
uJ^  became. due,  they  were  in  funds  to  pay  it,  from  the  proceeds  of 
cepted,  but  ^had  delivered  to  them  by  the  defendant;  which  funds  they  con- 
^^ii'wa*  ^^^^^^  *^  ^^^^9  "n^»l  tteir  failure  in  business,  more  than  thirty 
held,  in  an  days  afterwards^.  I^ey  were  sued  on  their  acceptance;  and 
bythe  (My^ j^^g^®"^  ^^^  obtained  against  them  for  the  amount  of  the  bill, 
ce  acainst  To  the  admission  of  this  testimony,  the  plaintiff's  objected  on  the 
thatUieac'  ground  that  the  defendant  was  interested  in  the  event  of  the  suit; 
aawe^*  but  the  court  overruled  the  objection,  and  the  deposition  was  read 
tent  wit      to  the  jury. 

3Strw.  ^     ^^  ^^*     Hosmer^C  J.    The  interest  of  Osborn  was  equally 
balanced;  and  the  court  were  correct  in  receiving  his  testimony* 
By  the  principles  of  the  common  law,  every  person  not  inter- 
ested and  not  of  an  infamous  character,  may  be  a   witness;  Per  - 
TUghman^  C.  J.  Barring  v.  Shippen,  2  Binn.  165. 


2.  Accomplice.    See  Div.  ^^  Particeps  Criminis,"  fott^  p.  462. 

1. 

The  People   v.   Whipple.  1827,  9  Cow.  N.  Y.  Rep.  707j  9, 

S.  P.  Commonwealth  v.  Knapp,  10  Pick.  Mass.  Rep. 

492;  State  v.  Wiea,  1  Dev.  Rep.  363;  State  v.  Mills, 

2  ib.  420;  Btrd's  Case,  2  Va.  Cas.  490;  Brown  v.  The 

Com'th,  poit. 

plica  IB  an        Duer^  Circuit  J.     The   evidence  of  accomplices,  has  at  all 

1^""^      times  been  admitted^  either  from  a  principle  of  public  policy,  or 

ugainathis  from  judicial  necessity,  or  from  both. 

Aaaociates.' 

2. 
Brown  v.  The  Commonwealth,  Nov.T.  1830,  2  Leigh's  Va. 

Rep,  760. 

Tboittfa  on      Conviction  for  passing  counterfeit  money. 

Afenneroe       A  motion  for  a  new  trial  was  overruled,  and  the  judge  made 

^kd'on    &  statement  of  the  fact8,as  they^appeared  in  evidence  at  the  trial, 

?^  Vid     '^^  ordered  it  to  be  made  a  part  of  the  record;  from  which  it  ap^ 

ofthei^cta  peared,  that  the   commonwealth  introduced   a   witness  named 

teaUfiwaf*  Ross,  whose  evidence  fully  warranted  the  convicted,  if  he  was 

tba trial      to  be  believed;  but,  on  the  cross  examination  of  this  witness,  it 

appeared,  that  he  had  been  apprehended  with  the  prisoner,  and 

charged  jointly  with  him  before  the  examining  magistrate,  with 

the  felony  of  which  the   prisoner  was  now  indicted  ;  but  after 

some  examination,  by  the  magistrate,  he  was  discharged,  and 
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aworn  as  a  witMss  against  the  priaoner ;  and,  on  that  examina- 
ination,  he  denied  moat,  perhaps  all,  of  the  material  facts  to 
which  he  now  testified.  The  witness  was  a  young  man  between 
eighteen  and  twenty  years  of  age ;  and  he  gave  as  a  reason  for 
this  rarianoe  in. his  testimony ,that  the  prisoner  had  informed  him^ 
that  if  he  was  examined,  he  would  not  be  bound  to  disclose  any 
knowledge  he  possessed,  as  in  doing  so  he  would  imj^licate  him- 
self. It  was  also  disclosed  by  the  witness,  in  the  course  of  the 
cross  examination,  that  he  was  to  receive  part  of  the  profits  of  . 
the  counterfeit  notes,  which  he,  (and  he  only,)  proved  to  have 
been  giveo  by  the  prisoner  to  the  neg^o  Milus,  to  be  passed  to  £• 
Ferryman.  The  manner  of  the  witness,  during  his  examination, 
was  frequently  hesitating;  and  in  some  instances,  as  to  collate- 
ral facts,  implicating  himself,  he  prevaricated;  but  in  his  nar- 
rative of  the  main  facts,  which  went  to  establish  the  prisoner's 
guilt,  he  was  unembarrassed  and  consistent.  The  other  evi- 
dence, if  Ross's  testimony  was  disregarded,  was  clearly  insujfi- 
cient  to  warrant  the  conviction  of  the  prisoner.  And  the  mo- 
tion for  a  new  trial  was  made  on  the  ground,  that  Ross  was  an 
incompetent  witness,  unworthy  of  credit. 

Per  CSmt*  Brockenbroughj  J.  The  next  question  presented  to 
us,  is,  whether  a  new  trial  ought  to  have  been  granted  to  the 
prisoner,  on  account  of  the  incompetency,  or  want  of  credibility 
of  the  principal  witness,  whose  evidence  mainly  produced  the 
conviction?  In  Byrd's  case,  2  Virg.  Ca.  490,  this  court  gave  a 
very  decided  opinion  on  the  competency  of  an  accomplice  as  a 
witness,  at  any  time  before  his  conviction.  The  question  of  hi» 
credibility  may  surely  be  left  to  the  determination  of  the  jury,, 
under  the  superintendence  of  the  judge  who  tries  the  cause. 
•The  credit  of  this  witness  has  been  affirmed  by  the  jury,  and 
sanctioned  by  the  judge  who  heard  and  saw  him.  This  court  sit-- 
ting  as  an  appellate  court,  and  knowing  nothing  of  the  evidence,, 
nor  of  the  witness,  except  as  it  appears  on  the  paper,  feels  it- 
self very  incompetent  to  decide  on  the  credibilty  of  the  testimo^^ 
ny.  Unless  it  was  irresistibly  clear,  that  the  conviction  was 
wrong,  this  court  would  not  disturb  it.  We  are  unanimously  of 
opinion  that  no  new  trial  should  be  granted,  in  this  case,  on  that 
gcQund. 


3.  Mgpni* 
1. 


JuDXiiis  v^XiANccr,  June  T,  1832,  8  OreenT.  Me.  Rep.  443, 4*  ^„  j^^^. 
Per  Cur.    Parruj  J,    The  nature  of  the  transactions,  in  which  a  oottpe 
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tent  wit 
ness 


TorW  ^^^^^^  ^^^  ^J^E^S^^j  being  frequently  such,  that  the  contraeis 
principal  they  make,  for  others  cannot  be  proved  without  the  agent's  tea- 
^x  neoean  timony,  they  are  considered   as  competent  witnesses,  on  the 


tate. 


ground  of  necessity.  It  is  the  constant  practice  to  admit  them 
to  be  witnesses  for  their  principals,  in  order  to  prove  contracts 
made  by  thetn;  and  every  person  who  makes  a  contract  for  an- 
other, is  ai\  agent  within  the  meaning  of  the  rule;  1  PluL  Ev. 
99.  By  their  own  testimony,  they  may  prove  their  agency,  ex- 
cepting where  the  appointment  was  in  writing;  and,  with  few 
exceptions,  may  be  called  as  witnesses  generally,  either  for  or 
against  their  principals;  Fisher  v.  Willard,  13  Mass.  Rep.  379^ 
2  Stark.  Ev.  54. 

2. 

M'DowELL  V.  Simpson,   Sept.  T.  1834,  3  Watts'  Penn.  Rep. 
129.     S.  P.  Johnson  v,  Harth,  2  Bailey's  Rep.  184. 
Unlew  in        'per  Cur.     Kennedy^  J.     The  first  error  assigned  is  founded  on 

cases  wbore  , 

theprinci  &n  exception  to  the  admission  of  Mr.  Brackenridge  as  a  witness; 
^'ciM*iiAdi  ^^^^*  because  he  has  undertaken,  as  the  agent  of  the  plaintiff  in 
geoM  (^ihe  error,  who  was  also  the  plaintiff  below,  to  give  a  lease  of  the 
radh  eases   ^^^^  ^^  question,  in  this  case,  ,to  the  defendants  in  error,  under 

heisanin  which  they  claimed  a  rieht  to  hold  possession  of  it.  His  having 
competent  .  .     . 

witie«.      undertaken  to  act  in  the  character  of  an  agent  for  the  plaintiff, 

is  not  sufficient  to  render  him  incompetent.  The  general  rule 
on  this  subject  seems  to  be  in  favor  of  the  competency  of  the 
agent  as  a  witness,  unless  in  cases  where  the  principal  is  sued 
on  account  of  the  negligence  of  the  agent.  In  such  cases  the 
agent  cannot  be  a  witness  for  the  principal,  because  in  the  event 
of  a  recovery  against  the  principal,  the  agent  becomes  liable  to 
indemnify  his  principal;  and  the  judgment  against  the  principal 
would  be  evidence  against  the  agent,  in  an  action  by  the  princi- 
pal for  indemnity.  Hence  it  is  the  interest  of  the  agent  to  pro- 
cure by  his  testimopy  a  judgment  in  favor  of  his  principal,  and 
therefore,  held  incompetent. 


3. 
Black  v.  Goodman   and  Miller,  March  T.  1829,  1  Bailee's 

S.  C.  Rep.  fOl.     S.  P.  McDowell  v.  Simpson,  3  Watts* 
Penn.  Rep.  129;  Livingston,  et  al.  v.  Swanwicx,  2 
An«g8Pts8  Jy^lh  Rep.  300;  Judkins  v.  Lancet,  ante. 

wltoS^*  Per  Cur.  Johnson^  J.  The  plaintiff  moves  for  a  new  trial,  on 
prove  his  the  ground^  that  one  M'Cormick  was  improperly  admitted  as  a 
own  a    or  ^^^^gg^    r^^^^  defendants  had  received  a  sum  of  money  for  the 
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plaintiff,  and  had  paid  it  over  to  M'Cormick;  and  they  called 
him  at  the  trial,  to  prove  that  he  was  authorised  by  the  plaintiff 
to  receive  it.  His  competency  was  objected  to,  but  the  objection 
was  overruled  by  the  presiding  judge. 

The  admissibility  of  an  agent  as  a  witness,  to  prove  the  fact 
of  his  agency,  proceeds  upon  the  principle,  that  he  stands  indif- 
ferent between  the  parties.  If  he  has  received  money  in  the 
character  of  an  agent,  and  has  not  paid  it  over,  he  is  liable  to^is 
principal;  if  he  received  it  without  authority,  he  is  answerable 
to  him  from  whom  he  received  it;  so  that  he  is  equally  responsible, 
whether  he  was,  or  was  not,  the  agent,  and  to  the  same  extent  to 
either  of  the  parties.  Special  confidential  agents  must  also  be 
admitted  ex  necessiiaUy  as  has  been  repeatedly  ruled  .in  our 
courts;  Cavington  v.Bussey,  4  M'Cord^s  Rep.  412.  See  also, 
Snee  v.  Prescott,  1  Atk.  248;  Mathews  v.  Haydon,  2  Esp.  Cas. 
509  ;  Ilderton  v.  Atkinson,  7  T.  R.  480.  I  am  aware,  that  there 
are  some  cases  in  the  books  opposed  to  this  rule.  The  argu- 
ments, on  which  they  are  founded,  rest  on  the  supposition, 
that  it  opens  a  door  to  fraudulent  combinations  between  a  dishon- 
est debtor  and  an  unprincipled  agent,  to  cheat  the  creditor ;  but 
it  will  be  recollected  that  the  evidence  of  the  fact  involves  per- 
jury, against  which  no  law  can  provide,  and  no  prudence  pro- 
tect us.  The  same  motives  to  combination  exist,  to  prove  a  di- 
rect payment  to  the  creditor,  and  it  may  be  practised  with  equal 
facility.  It  does  not,  therefore,  operate  upon  the  rule,  but  the  ob-  ' 
ject  goes  to  the  credibility  of  the  witness. 


4. 

NicHOLsoN^s  Lessee  v.  Mifflin,  1796,  2  Dall.  Penn.  Rep. 

p.  246. 

A  question  arose  in  this  case,  whether  the  defendant  had  given  ^k^^^  a.^ 
a  written  authority  to  Edward  Bonsall,  (a  scriviner,  who  kept  an  appoint 
office  for  the  sale  of  lands,)  to  dispose  of  the  premises  in  ques^  ^^yj^** 
tion,  which  the  lessor  of  the  plaintiff  alleged  he  had  contracted 
for,  and  bought,  under  that  authority. 

To  prove  that  a  written  authority  was  given,  but  had  been 
mislaid,  the  plaintiff's  counsel  offered  Bonsall,  as  a  witness. 

Per  Cur.  The  agent  is  not  a  competent  witness  to  prove  his 
own  authority  for  the  sale  of  lands,  in  this  way;  the  contents 
of  the  writing  must  be  proved  by  other  witnesses ;  and  then  he 
might  be  allowed  to  show  in  what  manner  he  had  executed  his 
instructions. 
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4.  Arbitrator, 

Woodbury  v.  Northy,  May  T-  1824,  3  Greenl.  Me.  Rep.  85. 

Anarbitra       Assumpsit^  on  an  award. 

lorisadmis      fi,^  d^efendant  introduced  the  arbitrator  who  made  the  award* 

stble  as  a  ,  ,  •  , 

witness  to  to  testify  to  the  time  when  he  met  and  heard  the  parties,  and 
^e  when  Published  his  award.  His  testimony  was  objected  to,  but  the 
and  the  cir  obj^tion  was  Overruled.  ' 

in  which  he  Per  Cur.  Mellen^  C.  J.  The  objection  to  the  testimony  of 
made  his     the  arbitrator,  cannot  be  sustained,  at  least  so  far  as  it  related 

award.  ,  '  . 

to  the  time  when,  and  the  circumstances,  in  which  the  award  was 
made. 


5»  Assignor. 

1. 

Watson  t-  Smith,  Oct.  T.  1834,  13  Wend.  N.  Y.  Rep.  51. 
-,.     .  .         Smith  sued  Watson  in  the  court  below,  to  recover  the  costs 

T  he  asAign  ,  .  .  '  '* 

or  of  a  chose  of  Certain  suits  prosecuted  by  him,  as  the  attorney  of  Watson  ^ 
a"comM  "  ^^^  ^^^  recovery  of  a  demand  assigned  to  Watson  by  one  Black- 
tent  wit      ney,  and  also  to   recover  the  costs  of  the  defence   of  the  suits 

MS88  for  an 

attorney  which  Smith  had  been  obliged  to  advance.     The  suits  in  which 

«en<»s"a  ^^^  costs  acGrued,  were  prosecuted   in  the  name  of  Blackndy. 

suitnpoH  The  testimony  of  Blackney  taken  under  a  commission,  was  ob- 

uponSe'  jccted  to,  on  the  ground  of  interest,  because   he   was  the  pkin- 

employ  tiff  in  the  suit,  and,  therefore,  primarily  liable  for  costs ;  but  the 
m«itofiho    ,.     ,.  ,    ,  ,    ,  .f  ,    .       ^      «*,,       I 

assignee,     objection  was  overruled,  and  the  evidence  admitted.     The  de- 

5uent"J^    fendant  brought  a  writ  of  error. 

claims  the  Per  Cur.  Sovage^  C  J.  The  next  question  is,  whiether  Black- 
puitofthe  ^^y  ^^s  interested.  He  had  become  insolvent  and  assigned  his 
assignee,  property  and  choses  in  action  to  Watson,  who  was  one  of  his 
creditors.  The  suits  in  which  costs  accrued  to  Smith,  were 
brought  in  Blackney's  name,  founded  on  a  note  payable  to  him. 
Lcannot  perceive  that  Blackney  had  any  interest  in  the  event  of 
this  suit. 

Smith  was  empolyed  by  Watson,  as  is  proved  by  Watson's 
^  letter.  Blackney  wSis  but  the  nominal  plaintiff^  and  had  no  in- 
terest, except  that  he  might  be  responsible  for  costs  to  the  de- 
fendant in  those  suits.  Those  costs  had  been  paid  by  the  plain- 
tiff. Smith.  He  oould  not  recover  them  of  Blackney,  without 
showing  a  request  by  Blackney.  The  judgment  in  this  case 
could  not  be  evidence  for,  nor  against  him;  he  was  a  competent 
witness. 
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2. 

Gilliam  t.  Clay,  March  T.  1832,  3  Leigh's  Va.Rep.  590. 
James  Gilliam   executed   his  bond,  dated  the  28th  Jan.  1819,  Theobli 
to  Charles  Gilliam,  for  |2000,  payable  two  years  after  the  date.  fgn^"o  " 
Charles  Gilliam  by  assignment,  expressing  that  it  was  made  for  bondisnot 
value  received,  and  dated  the  11th  Feb.  1819,  assigned  the  bond  witness  for 
to  Charles  Clay.     And  James  Gilliam,  by  deed  of  trust,  dated  f^®  ^^^'^^or. 

•^  ^       '      •'  ,  '  in  any  con 

the  same  11th  Feb.  conveyed  certain  real  estate  in  Lynchburg,  troreray  bo 
to  trustees,  to  secure  the  payment  of  the  debt  to  Charles  Clay,  owtgo/  * 
the  assignee  of  the  bond.     Charles  Clay   gave   his  bond   to  his  and  assign 
son,  Oden  Clay,   and   then  died.     The   money  not  being  .paid,  that  iJeeon 
Oden  Clay,  the  holder  of  the  bond,  required  the  trustees  to  make  }JJ|,**^j^„ 
sale  of  the  trust  subject,  and  pay  the  debt  out  of  the  proceeds,  an  usunoas 
and  they  accordingly  advertised  it  for  sale,  in  pursuance  of  the  bet"ve^n°" 
deed.     Whereupon,  James  Giinani  exhibited  a  bill  against  Oden  thcassjgnee 
Clay,  and   the  trustees,  alleging   that  he,  (James)   applied  to  ** 

Charles  Clay,  the  assignee,  for  a  loan  of  money,  and  negotiated 
the  terms  of  the  loan,  which  were  usurious ;  that  he  offered  his 
own  bond  and  the  real  security  he  afterwards  gave ;  but  Clay 
told  him  that  the  bond  must  be  executed  to  a  third  person,  and 
assigned  by  the  obligee  to  him ;  that^  thereupon,  he  execu* 
ted  his  bond  for  the  $2000,  to  his  brother,  Charles  Gilliam ; 
Charles  assigned  it  to  Clay,  and  James  executed  the  deed  of  - 
trust  to  secure  the  payment  to  Clay;  that  no  consideration  pas- 
sed between  Charles,  the  obligee,  and  James,  the  obligor,  or  be- 
tween Clay,  the  assignee,  and  Charles,  his  assignor ;  that  the 
sum  which  Clay  actually  paid  him,  (James)  was  only  $1,450;- 
Clay  retained  the  other  $530,  by  the  way  of  discount,  at  the  rate 
of  thirteen  and  three  quarters  per  cent,  per  annum,  computed  on 
the  amount  of  the  bond,  which  was  the  usurious  premium  agreed 
to  be  paid  by  James  Gilliam  for  the  loan.  Therefore,  the  bill 
prayed  an  injunction  to  inhibit  the  trustees  from  selling  the  tru6t 
subject,  and  general  relief.  The  injunction  was  awarded.  The 
only  proof  which  the  plaintiff  adduced  of  the  alleged  usury,  was  ' 
the  deposition  of  Charles  Gilliam,  the  obligee  in  the  bond,  and 
assignor  thereof  to  Charles  Clay. 

The  Chancellor  was  of  opinion,  that  Charles  Gilliam,  the  as- 
signor was  not  a  competent  witness  to  prove  the  charge  of  usu- 
ry; and,  therefore,  dissolved  the  injunction,  and  dismissed  the 
bill.     From  this  decree  the  plaintiff  appealed  to  this  court. 

Per  Cur.  Carr^  J.  The  only  question  is,  whether  Charles 
Gilliam,  the  obligee  and  assignor  of  the  bond,  is  a  competent 
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witness  to  prove  usury  between  the  obligor  and  assignee,  alleged 
'  in  the  bill.      I  think  he  is  not  a  competent  witness. 
Decree  affirmed. 


6.  .Atheist    See  *'  Incompetency  of  witnesses  ftom  want  of  reli- 
gious belief."  post. 

M'Clure  v.  The  State,  Jan.  T.  1829,  1  Verger's  Tenn.  Rep. 
224.     S.  P.  Atwood  v.  Wklton,  7  Conn.  Rep.  82;  Nor- 
ton V.  Ladd,  4  N.  H.  Rep.  444. 
Peck,  J.     An  atheist  cannot  be  a  witness  ;  Bull  N,  P.  202;  1 
it  an^^Min  Atk-  45 ;  Leach's  Cases,  52;  18  Johns.  Rep.  98,  are  full  to  this 

getent  wit    p^j^t ;  2  T,  R,  96, 


Ao  Allieist 


7.  Attorney  or  counsel.' 
1. 


Jones  and  Makn  v.  Savage,   May  T.  1831,  6   Wend.  N,  Y. 

Rep.  658. 
The  plaintiffs'  attorney  was  sworn  as  a  witness  on  the  part  of 
An«ttor      the  plaintiffs,  and  on  being[  examined  by  the  defendant's  counsel, 

Hey  prosecu  *  »  o  ^  ' 

ting  amit  stated  that  the  plaintiffs  resided  in  England,  but  that  he  was  re- 
SpUintiSr  *^i"^d  by  a  resident  of  this  state,  for  whose  benefit  the  suit  was 
residing  prosecuted.  The  defendant's  counsel  objected  to  his  competen- 
thoiighVor  ^y  as  a  witness,  on  the  ground  of  his  liability  to  defendant's 
the  benefit   costs,  should  the  plaintiffs  not  prevail.     The  judge   overruled 

dent  here,    the  objection. 

dtm^fil&'"  ^^^  ^«^-  Savagey  C.  J.  By  the  rules  of  this  court,  an  at- 
AgainethiG  tomey  prosecuting  a  suit  is  liable  for  costs  to  the  defendant,  in 
thed«^^  case  he  succeeds,  to  the  amount  of  $100,  where  the  plaintiff  re- 
antfoicosu  3ijgg  ^^^  ^f  |jj^  state,  and  that  liability  attaches,  although  the 

ifl  not  a  com  '      .  ,     ,         "^  '  ^ 

peuntwit    party  in  interest  be  a  resident  within  the  state.      In    Waring  v. 

'^***  Barret,  2   Cow.  460,  the  real  plaintiff  was  Brady,  who  resided 

within  the  state;  but  we  granted  a  rule  against  the  attorney  for 
$100,  and  against  Brady  for  the  balance.  No  doubt  the  real 
plaintiff,  the  owner  of  the  demand,  is  liable  for  the  whole,  but 
that  does  not  release  the  attorney.  In  Chaffee  v.  Thomas,  7 
Cow.  358,  we  held,  that  the  attaraey  was  a  competent  witness, 
where  he  was  fully  indemnified  against  his  liability  for  costs,  and 

,  *An  attorney  or  counsel  cencemed  in  a  cause,  may  bo  a  witness,  tliough  his 
judgment  fee  depends  upon  his  success  ;  Newman  ▼.  Bradley,  8  Dall.  241.  So, 
fiUhougb  be  expects  to  receive  a  larger  fee  from  hia  client,  iC  tiie  latter  succeeds ; 
Miles  V.  O'Hara,  1  S.  &  11,32. 
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that,  I  believe,  is  the  extent  to  which  we  have  gone  in  such  a 
case. 

Here  the  attorney  was  retained  by  a  person  residing  in  this 
stale,  for  whose  benefit  this  suit  is  prosecuted;  for  aught  that  ap- 
pears, that  person  may  be  insolvent,  and  the  attorney  have  no 
security  indemnifying  him  against  his  liability  for  the  costs.  He 
was,  therefore,  an  incompetent  witness. 

2. 

Waed  v.  L«k,  Oct.  T.  1834,  13  Wend.  N.  Y.  Rep.  41. 
Lee  sued  Ward  for  work,  labor  and  services,  and  for  moneys  When  tw* 
had  and  received  to  the  plaintifT^s  use.     The   plaintiffs  proved,  J^S^V  tm 
that,  as  the  attorney  of  one  Little,  he  prosecuted  an  action  of  ""•■•to 
trespass,  in  the  Superior  Court  of  the  city  of  New  York,  against  plrincr" 
one  Coit,  and  others,  which  was  compromised  on  the  fifth  day  of  •"^^•"'5»* 
January,  1832,  by  the  defendants  agreeing  to   pay  $100  in  full  the  name  of 


of  the  damages  and  costs  of  such  suit.     The  agreement  first  made  a^^t*^ 
by  Coit  was,  that  he  should  pay  $50  and  the  costs,  in  full  of  the  c^ent  (or  a 


intta 
nt  ( 

trespass  suit;  but  on  the  interposition  of  the  defendant's  counsel,  standing  in 
they  finally  agreed  to  pay  $100  in  lieu  of  damages  and  costs.  JJ^^^I^JJ^v 
On  the  sixth  day  of  January,  the  $100  were  paid  by  the  defend*  for  the  reco 
ants  into  the  hands  of  one  King,their  attorney,  to  pay  over.     On  liable'  ' 
the  same  day  that  the  money  was  paid  to   Mr.  King,  notice  was  co»tsof  a 
given  to  him  by  Mr.  Lee,  not  to  pay  it  over  until  the  costs  of  the  ted  in  the 
suit  were  paid.      After  this  notice,  Ward  gave*  notice   to   Mr.  ^[JJ^^JJJJf 
King,  that   he  claimed  the   $100,  as  the  assignee  of  Little,  by  niea  alone 
virtue  of  an  assignment  of  the  cause  of  action  of  Little  agSLinst  |^^  ^„^^^' 
Coit  and* others,  executed  on  the  third  of  January,  1832.     hte^^>!^^ 
also  gave  iiotice  to  Ward  of  his  claim  to  the  taxable  costs,  and  oompetAnt 
requested  him  to  consent  to  ihe  payment  of  the  dame.     Ward  JJ^JJ^'Sl 
answered,  that  he  had  an  assignment  from  Little  of  the  proceeds  on  execut 
of  the  suit,  and  meant  to  hold  them,  if  the  law  would  permit  him*  ^[^^  ^ 
On  the  twentieth  of  January,  King,  with  the  assent  of  Little, 
paid  the  $100  to  Ward,  and  took  his  indemnity,  in  which  it  was 
recited,  that  Lee  had  forbidden  the  payment  of  the  mdney  to  Little, 
On  the  same  day,  a  notice  in  writing  from  Lee^  was  left  at  Ward's 
office,  apprising  him  of  the  lien  for  costs,  upon  any  money  re- 
ceived in  the  suit  of  Little  sgainst  Coit  and  others.     The  costs 
were  taxed  at  $84,75.     The  principal  facts  on  the  part  of  the 
plaintiff  were  proved  by  Thomas  R.  Lee,  a  brother  of  the  plain- 
tiff, who,  when  called,  was  examined  by  the  defendant,  as  to  his 
interest.     He  stated  that  he  was  the  partner  of  the  plaintiff  in 
the  practice  of  the  law,  and  concerned  generally  with  him,  but 
that  the  plaintiff  was  the  sole  attorney  on  the  record  in  the  suit 
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of  Little  against  Coit  and  others,  and  tbat  he,  the  witness,  had 
released  to  the  plaintiff  unconditionally,  the  costs  in  that  suit; 
(the  release  was  produced  and  proved.)  Being  asked  whether 
he  did  not  expect  a  portion  of  those  costs,  he  said  he  did  not 
know  that  he  could  answer  as  to  that,  but  that  he  had  given  a 
release  in  the  usual  manner.  Being  asked  whether  he  did  not 
believe  that  he  was  to  participate  in  those  costs,  he  answered 
that  he  coidd  not  say  that  he  believed  that  he  was  to  participate 
in  them — that  between  his  brother  and  himself  there  had  been 
no  understanding.  Being  asked  whether,  from  any  thing  he  had 
heard  from  his  brother  since  the  release,  he  did  not  expect  to 
derive  a  benefit  from  this  auit,  he  answered  that  he  must  say  that, 
from  anything  so  heard,  he  did  not  expect  to  derive  any  benefit. 
The  court  ruled,  that  as  the  plaintiff  was  the  attorney  on  record 
in  the  suit  of  Little,  and  the  present  suit  being  for  taxed  costs  in 
that  action,  the  same  must  necessarily  be  in  the  name  of  the 
present  plaintiff;  but  that  the  witness,  as  »harer  in  the  profits  of 
the  business,  might  have  »n  equitable  interest,  unless  such  inter- 
est was  released,  and  that  such  release  having  been  given,  he 
bad  no  demands  against  the  plaintiff  for  any  part  thereof,  unless 
some  new  promise  had  been  made  to  him  subsequently  to  the  re- 
lease, and  that  there  being  no  proof  of  any  such  promise,  he 
was  a  competent  witness.  To  this  decision  the  counsel  for  the 
defendant  excepted. 

Per  Cur.  Savage^  C  /.  'All  the  plaintiff  in  error  can  present 
upon  this  writ  of  error,  is  the  point  decided  by  the  judge,  to  wit, 
that  T.  R.  Lee  was  a  competent  witness;  in  respect  to  which 
there  can  be  no  doubt.  The  release  conveyed  all  the  interest  of 
Ihe  witness;  and  even  had  he  stated  that  he  expected  his  brother 
would  give  him  a  portion  of  the  costs,  that  would  not  have  been 
sufficient  to  exclude  him  as  a  witness^  it  would  go  to  his  credi- 
bility, not  to  his  competency.  An  interest  which  excludes  a 
witness  is  a  direct  and  certain  legal  interest ;  5  Wend.  55.  The 
learned  judge  in  the  court  below,  decided  correctly,  and  hi» 
judgment  must  be  affirmed. 


8.  Bail. 

OwEMS  V.  CoLLiKSOK,  Dcc.  T.  1830.  3  Gill  &  Johns.  Md.  Rep. 
33.  S.  P.  Miller  v.  Frazier,  3  Watts'  Rep.  456. 
The  bail  of  ^^  ^^'  ^^sey^  J.  That  bail  is  an  incompetent  witness 
a  defendant  for  the  defendant,  is  a  principle  so  universally  admitted,  that  au- 
jSsunt^Jft™  thorities  need  not  be  cited  to  prove  it.  In  2  Stjrk.  Ev.  786,  it 
oesaforhim  is  laid  down  as  text  law,  that  *'where  a  surety  would  be  immedi- 
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ately  liable,  hi  case  of  decision  against  the  principle,  his  interest   ^ 
is  obvious,  and,  therefore^  a  bail  is  incompetent  in  an  action 
against  bis  principal.^' 


9.  Brcker^ 

Mauran  v.  Lamb,  May  T.  1827,  7  Cow.  N.  Y.  Rep.  174. 

Assumpsit  against  the  defendant  as  drawer  of  a  check. 

It  was  admitted  at  the  trial,  that  the  plaintiflF  had  no  interest  \^";''«^ 
in  the  check,  but  sued  for  the  benefit  of  Mrs.  Remsen,  to  whom  money,  and 
the  check  belonged,  wilh  her  consent.     There  was   a  question  ^eck*for 
made,  whether  the  check  had  been  demanded  of  the  defendant;  hispriDci 
and  the  plaintiff  oiTered  one  Lawrence  as  a  witness,  to  show  that  W'his^^ 
a  demand  had  been  waived.     Lawrence  had,  as  broker,  negotia-  ^^^r^ 
ted  a  loan  to  the  defendant,  on  which  the  check  was  given,  and  isyetaccrn 
charged  certain  commissions,  which  were  included  in  the  check.  JJ^fop'^his 
Lawrence,  before  he  was  sworn  in- chief,  denied  all  interest  on  principal, » 
his  voir  dire.    The  fact  of  his  commission  being  included,  came  aga^nsuhe 
out  in  the  coarse  of  his  examination  in  chief:  but  the  objection  draper  or 
on  account  of  his  interest,  was  not  renewed. 

Per  Cur*  Woodworth,  J.  With  respect  to  the  interest  of  Law- 
rence, it  appears  that  the  commissions  charged,  were  included  in 
the  check.  That  belongs  to  Mrs.  Remsen.  If  Lawrence  is  to* 
be  credited,  her  funds  were  advanced  for  the  check. 

I  do  not  perceive  that  Lawrence  can  establish  a  claim  against 
the  defendant  for  commissions.  The  holder  of  the  check  will 
recover  that  portion  as  well  as  the  residue*  From  the  course  of 
the  transaction,  I  consider  Lawrence  as  having  passed  to  Mrs. 
Remsen  the  whole  check;  and  he  must  look  to  her  for  the 
amount  of  his  commissions,  JVhether  Mrs.  Remsen  succeed&or 
not,  will  not,  I  apprehend,  affect  his  claifn% 


10.  Captors 

The  Anne,  Feb.  T.  1818,  3  Wheat.  U.  S.  Rep.  435,  444. 

Per  Ci4r.     Story,  J.    It  is  contended,  by  the  counsel  for  the  Captor^arw 
claimants,  that  captors  are  in  no  cases  admissible  witnesses  in  comp^^"^ 
prize  causes,  being  rendered  incompetent  by  reason  of  their  m-  where  it  be 
terest.     It  is  certainly  true,  that,  upon  the  original   hearing,  no  JjJiTSill^ 
other  evidence  is  admissible  than  that  of  the  ship's  papersi.  and  ^'^  ^**«  c*"" 

cumslances- 

of  the  cap  ■ 
*A  broker  is  a  good  witness,  in  an  action  on  the  case,  to  rece%er  the  difference  ^fe, 

upon  a  stock  oontract,  to  prove  that  he  had  received  a  verbal  anthoritj  to  make  the 

contract;  Livingstonf  U  al.  v.  Swanwick,  2  Dall.  300. 
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the  preparatory  examinations  of  the  captured  crew*  But,  upon 
an  order  for  farther  proof,  where  the  benefit  of  it  is  allowed  to 
the  captots,  their  attestations  are  clearly  admissible  evidence. 
This  is  the  ordinary  course  of  prize  courts,  especially  where  it 
becomes  material  to  ascertain  the  circumstances  of  the  capture; 
for  in  such  cases  the  facts  lie  as  much  within  the  knowledg^e  of 
the  captors  as  the  captured;  and  the  objection  of  interest  gener- 
ally applies  as  strongly  to  the  one  party  as  to  the  other.  It  is  a 
mistake^  to  suppose  that  the  common  law  doctrine,  as  to  com- 
petency, is  applicable  to  prize  proceedings*  In  courts  of  prize^ 
no  person  is  incompetent,  merely  on  the  ground  of  interest* 


in  an  action 


11,  Ckh/uirs^ 

1. 

Nass  v.  Vansweahingen,  Sunc  T.  1821,  7  Serg.  &   Rawle's 

Penn.  Rep.  192. 
Vanswearingen  and  others,  the  plaintiffs  below,  were  children 

by^coSwiw,  ^^^  co-heirs  with  one  other  person,  of  Thomas  Vanswearingen, 

one,  not  a    deceased,  and  brought  the  ejectment,  to  recover  their  portion  of 

suit,  isa      ^  ^ract  of  land  which  had  belonged  to  their  father,  who  died  in- 

^uSi^'fof  *«state*     On  the  trial  in  the  court  below,  the  defendant,  Hass, 

thedafend   Called  Samuel  Vanswearingen  as  a  witness,  who  said  he  was  a 

son  and  heir  of  Thomas  Vanswearingen,  and  would  not  be  sworn 

to  give  evidence  in  chief,  unless  the  court  declared  he  must,  and 

being  sworn  on  his  voir  cttre,  stated  the  skme  thing.     The  court 

thereupon  refused  to  compel  him  to  be  sworn  in  chief,  and  the 

defendant  excepted/ 

Per  Cur.  Gibson^  J,  Samuel  Vanswearingen  and  the  plain* 
tiffs  below  were  children  and  co-heirs  of  Thomas  Vanswearingen, 
who  died  in  possession  and'  intestate.  The  record,  therefore, 
presents  the  case  of  a  tenant  in  common,  but  not  a  party  in  the 
cause,  called  by  the  defendant  to  testify  against  the  plaintiffs, 
his.  co-tenants  ;  and  I  think  it  is  quite  clear,  that*  no  interest 
which  he  may  be  supposed  to  ha^ve  had,  could  protect  him  from 
giving  evidence.  He  was  not  a  party  on  the  record,  and  if 
his  evidence  had  even  gone  to  prejudice  his  interest  in  another 
action,  he  ought  to  have  been  compelled  to  testify.  But  I 
cannot  see  that  he  h<id,  in  fact,  any  interest  in  the  event  of  the 
action  then  trying.  The  estates  of  tenants  in  common  are  sev- 
eral; and  consequently,  each  recovers  his  own  purpart.  In  eject- 
ment, it  is  true,  the  right  of  possession  is  the  essential  matter, 
and  the  possession  of  one  tenant  in  common  is  also  the  posses- 
sion of  the  other;  but  that  is  true  only,  where  one  of  them  is  in 
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» 

the  exclusive  possession;  for  as  the  right  of  possession  depends 
OB  the  title,  vhich  is  several,  a  recovery  by  one  will  restore  him' 
only  to  a  moiety  of  the  possession  against  the  disseisor,  who  will 
hold  the  other  moiety  with  him  in  common.  It  would,  I  grant,  be 
different  with  joint  tenants  who,  having  a  joint  estate,  can  recover 
only  jointly*  but  tenants  in  common,whethcr  they  sue  jointly  or  se- 
verally, lay  several  demises,  and  recover  separately,  each  for  him- 
self, the  recovery  of  one  being  in  no  case,  the  recovery  of  the 
other;  although  an  entry  by  one  will,  to  avoid  the  statute  of  lim- 
itations, enure  to  the  benefit  of  all.  I  do  not  see,  therefore,  how 
the  verdict  in  this  suit  could  be  evidence  against  Samuel,  in  an  , 

action  to  recover  his  share  of  his  father's  estate.  The  court, 
therefore,  erred,  in  not  compelling  him  to  be  sworn. 

2. 

Wm.  West  v.  Randall,  et  al.  Nov.  T.  1820,  2  Mason's  U.  S. 

Rep.  181/ 

Story,  /•     This  cause  came  on  to  be  heard  at  the  last  term  of  A  co-heir  or 
this  court  upon  the  bill,  answers  and  depositions,  and  other  evi-  ^n°?not^a 
dence*     The  bill  is,  in  substance,  a  bill  against  the  defendants,  competent 
as  survivors  of  four  trustees,  for  a  discovery  and  account  of  cer-  thepUinUflf 
tain  real  and  personal  estate,  alleged  to  have  been  conveyed  to  l"**^{  ^ 
theo)  by  one  William  West,  in  trust,  for   the  payment  of  his  an  account 
debts,  and  the  charges  of  the  trust  and  the  surplus  to  be  held  for  fund^^t 
his  benefit.     The  plaintiff,  as  one  of  the  heirs  at  law,  of  the  said  ed  for  the 
William  West,  claims  title  to  an  eleventh   part  of  the  surplus,  the  heirs,  or 
and  the  bill  prays  general  relief.     The  other  heirs  at  law  of  Wil-  nextof  kin. 
Ham  West,  are  not  made  parties  to  the  bill,  nor  is  his  personal 
representative.     There  is  a  charge  in  the  bill,  that  the  defend- 
ants, being  called  upon  by  William  West,  to  settle  and  conclude 
their   trusts,  and  re-convey  and  deliver    the  property  remaining 
in  their  hands  under  the  trust  deed,  promised  so  to  do;  but  ever 
neglected  so  to  do. 

To  this  charge,  the  defendant,  Randall,  in  his  answer,  has  in- 
terposed an  express  denial,  and  has  relied  on  the  statute  of  lim- 
itations as  a  bar  to  the  supposed  promise,  it  not  having  been 
made  within  six  years  before  the  filing  of  the  bill.  There  is  no 
testimony  in  the  case  to  support  it,  except  that  of  Samuel  West, 
one  of  the  children  and  co-heirs  of  William  West,  whose  depo- 
sition was  read  at  the  hearing,  subject  to  all  exceptions.  The 
question  is,  whether' he  is  a  competent  witness  to  prove  the  facts. 
I  am  of  opinion,  that  he  is  not.  He  is  directly  interested  in  the 
facts  he  is  called  to  establish;  he  is  a  co-heir,  and  claims  the  ^ 
same  rights  as  the  plaintiff.     It  approaches  very  near  to  the  case 

Vol.  VIII.  56 
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of  one  devisee,  on  a  trial  of  ejectment  brought  by  another  devi- 
see against  the  beir  at  law,  offered  as  a  witness  to  prove  the  tes- 
tator's sanity;  and  in  such  case,  he  ha&beea  held  to  be  incompe- 
tent, although  the  verdict  would  not  haye  been  evidence  for  or 
against  him,  for  he  has  a  direct  and  immediate  interest  in  estab" 
lishing  the  facts.     Phil,  on  £v.  50. 


When  on* 
eommoner 


12,  Commoner. 

Gould  v.  James,  Aug.  T.  1826,  6  Cow.  N.  Y.  Rep.  369. 
Per  Cur.  Savage,  C.  J.  In  the  case  of  Jacobson  v.  Foun- 
tsacompe  tain,  (2  Johns.  Rep,  175,)  Thompson,  J.  who  delivered  the  opin- 
nest  to  sap  lon  of  the  court,  lays  down  the  rule  with  great. precision.  a 
nSiofhis  conanioner,"  says  he,  "is  inadmissible  to  prove  a  right  of  com^ 
fellow  com  mon,  unless  the  common  be  claimed  by  prescription  in  right  of  a 
*^*'        particular  estate,'* 


13.   Corporators^ 
1. 


Thustees  of  the    village  of    Watertowm   v.  CoWEN  AHir 

Bagg,  4  Paige's  N.   Y.  Rep.   510.     S.  P.   Fuller  v. 

Hampton,  5  Conn«  Rep,  426, 

Corpora  Appeal  from  a  decree  of  the  Vice  Chancellor. 

trusteMofa      Waltoor^y  Chan.     The  decision  of  the  Vice  Chancellor  was^ 

SMppomiin  correct,  in  refusing  to  suppress  the  depositions  of  Huntington, 

arecompe   the  trustee,  and  of  the  other  witnesses,  who  were  inhabitants  of 

sea in^eltfiif  *^^  village  of  Watertown.     The  remote  and  contingent  interest 

ofihocorpo  of  a  corporator  in  a  mere  ronnicipal  corporation,  is  not  sufficient 

to  exclude  him  as  a  witness  in  behalf  of  the  Corporation.     And 

Huntington,  the  trustee,  although  an  agent  of  the  corporation, 

has  no  other  or  greater  interest  in  the  eyent  of  a  suit,  brought  in 

its  corporate  name,  than   any  other   inhabitant   of  tKe  village. 

The  corporation,  and  not  the  trustee  of  the  corporation,  is  the 

party  to  the  suit, 

2. 

Mayor  and  Alderman  of   Jonesboro'  v,  M'Kee^  July  T. 
Butwhere  ^826,  2  Yerg.  Tenn.  Rep.  167,  169. 

corporators  Per  Oiir,  Williams^  J.  As  to  the  incompetency  of  members 
dWidaaiin  ^^  ^  Corporation  to  become  witnesses  ;  the  rule  appears  to  be^ 
LT^h  ^^^  *^*^  ^"  questions  respecting  the  rights  and  immunities  of  a  corpo- 
competent,  ration,  the  evidence  of  individuals,  who  are  not  individually  in- 
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teretted)  tbough  members  of  the  corporation^  may  be  received. 
But  where  corporators,  as  such,  hare  a  private  interest,  they 
are  then  incompetent,  (Peake's  Ev.  155.)  In  the  courts  of  some 
of  the  states,  it  has  been  adjudged,  that  the  members  of  an  in- 
corporated society,  to  whom  property  was  devised  for  the  sup- 
port of  a  school,  are  incompetent  to  attest  the  will.  Also, 
where  a  suit  was  carried  on  by  a  board  of  chosen  freeholders, 
who  in  their  private  capacity  had  advanced  money  to  carry  it  on, 
a  member  of  the  board  was  held  a  competent  witness,  being  in- 
terested in  his  corporate,  and  not  in  his  private  or  individual  ca^ 
pacity,  (Peake^s  Ev.  155,  in  noHs.) 


14.   Co^irespasstr. 

m 

Aldeaman  v.  Ttrrell,  Oct.  T.  ]8ll,  8  Johns.  N.  Y.  Rep.  418. 
S.  P.  Marsh  d.  Berrt,  7  Cow.  Rep.  344. 

Tirrrell  sued  Alderman  for  a  trespass  in  taking  a  heifer.     The  Aco-trea 
defendant  pleaded,  that  he  was  an  infant,  and  lived  with  his  fa-  ^e  defend 
ther;  which  was  not  denied.     The  trespass  was  proved,  and  the  ^]^ni^ 
defendant  offered  his  father  as  a  witness,  but  the  justice  reject-,  nessmluj. 
ed  him,  as  interested,  on  the  ground,  that  he  was  present,  and  ^^^^' 
directed  the  defendant  to  take  the  heifer. 

Judgment  for  the  plaintiff. 

Per  Cur.  Tke  father  was  a  competent  witness;  for  the  son 
had  no  suit  over  against  him,  as  a  co-trespasser;  nor  for  obeying 
his  illegal  order.     The  objection  only  went  to  its  credit* 

Judgment  reversed. 


15,  Debtor*  and  Creditor  A 

1. 
Lravknworth  v.  Pope,  Sept.  T.  1828,  6  Pick.  Mass.  Rep.  419. 

This  was  an  action  brought  by  a  surety  against  his  co-surety,  Theprmci 
for  contribution.     The  principal   debtor  was  offered  by  the  de-  Sra^pe*"^ 
fendant,  as  a  witness  to  prove  an  arrangement  and  settlement  tentwitDtta 
between  the  sureties,  but  was  objected  to  by  the  plaintiff,  on  the  bro^hrby 
ground  of  interest,and  the  presiding  judge  sustained  the  objection.  **7^7hi. 

Per  Cur.     If  the  principal  was  not  liable  for  costs,  the  objec-  cSureiy* 
tion  to  his  competency  fails;  and  we  are  all  of  opinion,  that  he  uonT"^*^ 

*An7  ofth«  eo-4«bton  notaiied,  are  eonpttant  witneMM  for  thepIaiatiiFifaiQtt 
tlw  debtor  nied;  Oay  ▼.  Gary,  9  Cow.  44. 

f Frem  the  bare  fact,  that  witneefee  are  ereditore,  it  doea  not  necessarily  follow 
that  theyhav'e  socb  an  interest  as  shonld  etclade  then;  Hart  t.  Deamer,  6  Wettd| 
Rep.  499. 


f 
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was  not   so  liable.     He  has  no  concern    in  the  controversies  of 

sureties  between  themselves. 

New  trial  granted. 

2. 

YousTET  V.  Martin,  Oct.  T.  1817,  3  Serg.  &  Rawl.  Penn.  Rep. 
427.  S.  P.  BoYER  V.  Kendall,  14  ib.  178. 
The  credit  Tilghman^  C.  J.  In  general,  the  creditor  of  a  deceased  pei- 
orofade  son  may  be  a  witness,  although  his  testimony  tends  to  increase 
son^^L^be  tbe  estate  of  the  deceased.  But  I  think  that  he  would  not  be 
a  witness  competent,  if  it  clearly  appeared,  that  payment  of  his  debt  de- 
taie.  pended  upon  the  event  of  the  suit  in  which  he  was  called  to  tes- 

tify. 

3. 
JuNis  V.  Miller,  1790,  2  Dall.  Penn,  Rep.  60. 

If  a  creditor       R^plcvin. 

ofoncof the  The  defendant  offered  one  B.  as  a  witness;  who,  being  sworn 
nowlcdge  ^^  l^*s  Voir  diVc,  said  "that  he  was  a  judgment  creditor  of  the  de- 
on  expccta  fendant's:   that  he  expected,  if  the  defendant  recovered,  to  be 

lion  that  he       .  ).  %  -      i    i  it        i        i  •  >  i  i 

shall  be  bet  paid,  at  least,  a  part  of  his  debt;  and  that  he  did  not  know  that 
fatctf  th6  *  ^'^^  defendant  had  any  other  property  than  that  which  was  in- 
causehc  volved  it!  the  replevin,  to  satisfy  him;  but,  on  the  contrary,  he 
Kctod.        believed  his  payment  depended  on  the  defendant's  recovery. 

Per  Cur.  Although  a  creditor  is  not  excluded  from  giving 
testimony,  as  such;  yet,  if  he  acknowledges  an  expectation,  that 
be  shall  be  bettered  by  the  fate  of  the  cause,  (as  in  the  case  of 
M'Veaugh  v.  Goods,  1  Dall.  Rep  62,  which  was  properly  ruled,) 
he  is  sensible  of  a  positive  interest,  that  must  give  a  bias  to  his 
mind.  From  the  answers  of  the  witness,  therefore,  we  must  re- 
ject his  testimony. 


16.  Executors  and  administrators* 

Mockbee's  Adm'r  v.  Gardner,  et  ux.  June  T.   1828,  Har. 

&  Gill's  Md.  Rep.  176. 
andadminis     »4rcAer,  J.  delivering  the  Opinion  of  the  court,  decided,  that 
whMTcom    ^'^^^^tors,   administrators,  and    other   trustees,  are  competent 
petentwii  witnesses   for  purchasers  of  personal  property  claiming  under 
nesses.       ^j^^j^  sales;  and  if  objected  to,  on  the  ground  of  special  liability 

^Executors  who  conveyed  their  testatoi Hi  right  to  land«  without  warranty,  are 
coinpotent  witnessee  in  an  action  brought  by  the  vendee  re.opectin^  the  premises  ^ 
Burroughs  v.Thornp, ?  South.  Rep.  777. 
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to  their  vendees,  that  objection  must  be  pooved  by  the  party  ma- 
king it,  before  the  court  will  reject  their  evidence. 


17.  Graoitw  and  graniet^ 
1, 


Lesshe  of  Caik  v.  Hendebsok,  2  Binn.  Penn.  Rep.  108. 

A  certain  Edmund  Pollock,  who  was  the  original  settler  of  the  tor,  wW 
tract,  part  of  which  was  in  question,  and  ^ho  sold  the  land  to  J"j^lJ^*Sar 
the  person  from  whom  it  came  to  the  plaintiff,  was  admitted  as  ranty.nor 
a  witness.     The  sale  by  Pollock  was  by  parol,  without  any  war-  ^^^^^ 
ranty,  or  deception  upon  the  purchaser.     The  counsel  for   the  J«^"  "^miee 
defendant  was  about  to  argue,  that  Pollock  was  an  incompetent  isacompe 
witness,  because,  as  he  sold  the  land,  he  would  be  liable  to  an  [^"u^^^rT* 
action,  in  case  a  part  of  it  was  lost.     But  the  court  intimated  of  the  title, 
their  opinion,  that  the  objection  could  not  be  supported,  as  there 
was  no  evidence  that  Pollock  gave  any  kind  of  warranty,  or  was 
guilty  of  any  deception  in  the  sale. 

2. 

Cate's  Adm'ks  v.  The  heirs  at  law  of  Wacteit,  June  T. 

1834,  2  Hill's  S.  Ca.  Rep.  444. 
Per  Cur.     O'Jfeall,  J.     A  grantor  who  has  conveyed  without  Sla  utie?*^ 
warranty  or  recourse,may  be  sworn  in  support  of,  or  against  the 
title  which  he  conveyed. 

3. 

SwEiTZER  V.  Meese,  et  al.  Junc  T.  1814,  6  Binn.  Penn.  Rep. 

p.  500. 
Ejectment.  A  mntor 

The  deposition  of  one  Rudolph  Spangler  was  offered  in  evi-  cial  warran 
dence  by  the  plaintiff,  but  objected  to,  on  the  ground  of  the  dc-  ^itJes^io* 
ponent's  interest,  it  appearing  that  the  witness  and  his  wife  had  support  the 
conveyed  the  premises  to  the  lessor  of  the  plaintiff  on  the  25th  any  one  not 
of  March.  1797.  with  covenant  of  warranty  affainst  himself  and  Maiming  an 

'  '  i^      o  derhimor 

his  heirs. 
*Tbe  grantor  in  a  quit-claim  deed  is  a  competent  witness  in  support  of  the  gran- 
tee's title;  Jackson  y.  Delancey,  4  Co  «r.  427. 

A  grantor,  with  ooTenant  of  warranty,  is  a  competent  witness  for  his  grantee, 
in  an  action  of  ejectment  brought  by  him  for  the  recovery  of  the  possession  of  tlie 
premises;  although  be  would  not  be  a  competent  witness  to  support  the  title  of  his 
▼endee,  in  an  action'  against  him,  for  thd  premises,  by  a  third  person  ;  Jackson  v. 
Rice,  3  Wend.  180. 
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bis  keirt^  and  also  against  tkc  beirs  of  Micbael  HabD)  wbose  ad- 
ministrators  had  conveyed  to  Spangler,  in  pursuance  of  a  con- 
tract by  Hahn.     The  objection  was  sustained. 

Yeates,  J.  It  has  been  further  insisted,  that  Rudolph  Spang- 
ler  was  disqualified  from  giving  evidence,  on  the  grround  of  inter- 
est. It  is  stated,  that  on  the  25th  of  March,  1797,  Rudolph 
Spangler  and  wife  conveyed  to  the  lessor  of  the  plaintiff,  one 
moiety  of  the  lands  in  controversy,  with  covenant  of  special 
warranty  against  himself  and  his  heirs,  and  against  the  heirs  of 
Michael  Hahn,  who  in  his  life  time  articled  to  convey  to  Spang- 
ler. The  defendants'  counsel  say,  it  does  not  appear  but  that 
they  might  have  claimed  under  Michael  Hahn  or  his  heirs,  in 
which  case  Spangler  could  not  be  received  as  a  witness.  What 
18  this,  but  in  effect  asserting  that  Spangler  was  interested, 
because,  by  possibility,  he  might  be  interested?  The  gen- 
eral rule  of  law  is  agreed  to  be,  that  a  vendor  of  lands  is  a 
good  witness  to  show  title,  when  there  is  no  covenant  of  warran- 
ty. If  the  defendants  meant  to  rely  on  an  exception  to  that 
rule,  it  was  incumbent  on  them  to  establish  the. facts  upon  which 
this  exception  was  founded,  that  in  truth  they  held  possession 
under  the  heirs  of  Michael  Hahn.  I  think  there  was  error  in 
overruling  the  depositions. 

Braekenridge,  J,  It  would  seem  to  me  that  the  rejection  of 
Spangler's  deposition  was  error,  and  that  he  could  not  be  said 
to  be  interested  in  the  then  ejectment.  He  had  covenanted 
against  the  heirs  of  Hahn,  but  the  heirs  of  Hahn  were  not  de- 
mandants here,  but  a  claim  of  title  paramount.  A  warranty  may 
be  special,  as  being  against  the  grantor,  or  those  claiming  under 
him  or  against  a  particular  person.  It  is  not  any  deriving  title 
under  the  grantor  or  the  particular  person  warranted  against, 
that  here  claims. 

4. 

« 

Thsmn  Kline  v.  Beebc,  July  T.  1827,  6  Conn.  Rep.  494. 

4m  cf^utid,      Ejectment. 

dZitnil^  ^^^  defendant  was  in  possession,  claiming  title;  and  the  only 
itftcompe  question  was,  whether  the  plaintiff  had  title.  The  plaintiff  claim- 
M«,^^an  e<l  ^><le  as  tenant  by  the  courtesy.  He  was  the  husband  of  Patty 
gw^^  Kline,  deceased,  formerly  Patty  Bolles,  daughter  of  Deborah 
bMWMn  Bolles.  The  land  in  question  was  devised  to  Deborah  Bolles 
m%  toei  ^^^  '*'*'  ®'  during  widowhood,  with  remainder  to  her  daughter 
ubiiahfiieb  Patty.  Deborah  lived  in  New  London,  from  1782  until  her 
death,  in  1815.  Patty  lived  with  her  mother,  who  was  a  widow, 
until  the  fall  of  1790,  when  she  went  to  the  state  of  New  York, 
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and  resided  there  with  her  sigter,  until  the  death  of  the  latter. 
Deborah  was  no  otherwise  the  guardian  of  Patty  than  as  being 
her  mother. 

In  April,  1791,  four  years  before  the  marriage  of  Patty  to  the 
plaintiff,  she  executed  to  Ebenezer  BoUes,  for  value  received  of 
him,  by  his  promissory  note,  a  deed  of  quit-claim  of  the  premises, 
in  common  form.  At  this  time,  she  was  according  to  the  plain- 
tiff's  claim,  only  eighteen  years  of  age  ;  while  the  defendant 
claimed,  that  she  was  twenty-three.  The  defendant  offered  Eb- 
enezer  Bolles,  the  grantee  of  the  quit-claim  deed,  as  a  witness, 
t6  prove  that  Patty  was  of  lawful  age,  when  she  executed  it. 
The  plaintiff  objected  to  his  competency,  claiming  that  he  was 
interestejd  in  the  event  of  the  suit. 

The  objection  was  overruled,  and  the  witness  admitted. 

Per  Cur.  HostMr^  C.  /.  Ebenezer  Bolles  was  interested 
neither  in  the  immediate  result  of  this  cause,  nor  in  the  record, 
and  consequently,  was  a  legal  witness. 


18.  Husband  and  vnfe. 
1. 


Caldwell  v.  Stuabt,  Ex'b  of  Stuart,  Jan.  T.  1832,  2  Bail. 
S.  Ca.  Rep.  575.     S.  P.  Daniels  v,  Proctoe,  1   Dev. 
Rep.  428;  Fitch  v.  Hill,  et  al.  U  Mass.  Rep.  286. 
Per  Our.    Johnson^  J.   The  rule,  which  excludes  the  wife  from  jJii^J^p? *" 
giving  evidence  for,  or  against  the  husband^  is  founded,  in  some  tent  wit 
degree,  upon  the  legal  identity  of  the  husband  and  wife.     On  the  ngunyi  Imt 
one  hand,  they  will  not  be  permitted  to  manufacture  evidence  for  k«^>">d- 
themselves,  and  on  the  other,  ihe  common  law  will  not  permit 
that  they  shall  be  compelled  to  give  evidence  against  themselves. 
Domestic  qaiet  and  the  harmony  of  families  have  suggested  the 
propriety  of  excluding  it  where  it  would  be  volunteered;  and  in- 
fhe  ease  of  Monroe  v.  Twisleton,  (reported  in  App.  to  Peake's- 
Ev.  5  9,)  the  rule  is,  I  think  with  great  proproprtety,  extended* 
to  a  wife  who  has  been  divorced  a  wncvli  matrinumii.     The  sa- 
credaess  of  the  confidence  existing  in  the  relation  of  husbancf 
and  wife  ought  never  to  be  violated,  unless  for  the  mostimpe-^ 
riaus  neceseity. 

2, 

Pekksylvakiav.   Stoops, 'March  T.  1799,  Addis.  Penn.  Rep: 

P-  381.  UalMiiB«« 

Stoops  was  indicted  for  the  murder  of  his  wife.    Her  deposi-  Nselftcni 
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jmytcTthe   **^"  lak«n  in  writing,  charging  her  husband  with  murdering  her, 
wife,  there  -was  offered  in  evidence,  but  objected  to  by  the  prisoner's  coaI^- 
peient^wir  ^®^'  ^^  ^^^  ground,  that  if  the  wife  had  been  alive,  she  could  not 
ness  to        have  been  admitted  for  or  against  her  husband, 
purtjfhment      President.     I  have  been  generally  oppressed  with  an  opinion^ 
that,  in  cases  of  secret  personal  injury,  a  wife  may,  on  her  own 
testimony,  obtain  protection  against  her  husband,  and  be  a  wit- 
ness, to  procure  his  punishment.     We  will  admit  the  testimony, 
but  the  point  may  be  reversed. 

Soule's  case,  June  T.  1828,  5  Greenl.  Me.  Rep.  407.  S.  P. 
The  State  v.  Boyd,  2  Hill's  Rep.  288. 
In  this  case,  the  husband  was  indicted  for  an  aggravated  as- 
ment  a  ^^^^^  ^^d  battery  upon  the  wife;  and  upon  the  trial,  the  presiding 
gjjy**^**^  judge  admitted  the  wife  as  a  competent  witness  for  the  state; 
assuUand  but  saved  the  point  for  the  consideration  of  all  the  judges. 
SS\h7wX  ^^  ^^*  MdUnj  C.  J.  We  are  satisfied,  both  from  the  rca- 
sheisaoom  son  of  the  thine,  and  the  authorities,  that  the  witness  was  pro* 
neasagainst  pcrly  admitted. 

bini. 

4. 

Caldwell  v.  Stuabt,  Ex'r  of  Stuart,  Jan.  T.  1832,  2  Bai- 
ley's S.  C.  Rep.  574. 
Trover  for  the  recovery  of  certain  slaves,  which  the  {>laiutiff 
The  wife  IB  claimed  by  parol  gift,  from  the  defendant's  testator,  who  was  her 
ter^'wlt  stepfather*  The  only  witness  to  prove  the  gift  was  Mrs«  Stuart, 
"•g"**»  the  widow  of  the  testator;  and  she  was  objected  to,  as  incompe- 
aeainstthe  tent  by  reason  of  her  relation  to  the  testator,  but  the  objection 
he^r^^  was  overruled.  The  plaintiff  obtained  a  verdict,  ami  the  de- 
baad,  to      fendant  moved  for  a  new  trial. 

roTrift'b^  P^^  (^^^'  yoknsony  J.  We  are  clearly  of  opinion,  that  Mrs. 
fc*i5*in  h'  ^^^^^^  ^*^  properly  admitted  as  a  witness.  •  The  rule  which  ex- 
liietune.  cludes  the  wife  from  giving  evidence  for,  or  against  the  the  hus-* 
band,  is  founded,  in  some  degree,  upon  the  legal  identity  of  the 
husband  and  wife.  But  neither  the  rule,  nor  any  of  the  reasons, 
upon  which  it  proceeds,  have  any,  the  most  remote,  application 
here.  The  husband  is  no  party,  he  has  ceased  to  have  any  in- 
terest in  temporal  concerns. 

The  defendant,  the  executor,  represents  the.  interests  of  the 
creditors,  legatees,  or  distributees,  as  the  case  may  be;  and  not 
the  husband's.  There  is  no  danger  of  matrimonial  discord,  nor 
is  there  any  violation  of  confidence.  She  has  only  disclosed 
what  the  husband  intended  should  be  known.  Without  it,  his 
intention  in  making  the  gift  would  have  been  defeated. 


. -.  ,  J"^"^^^R9n^^^^^^HB«fw«iP 
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5. 

Well's  ADM*a  of  Craig,  v;  Tucker  and  wife,  March.  T. 

1811>  3  Binn.  Penn.  366. 
Trover  for  two  bonds.  The  widov 

A.  Craig,  the  intestate,  had  adopted  the  wife  of  Tucker,  at  a  "itn^sio 

very  early  age,  and  maintained  her  in  his  house,  until  her  mar-  prove  a  do 

,  ,,  ntltlO  CAUSA 

riage.  After  that  event,  he  frequently  manifested  his  kindness  mortis  by 
to  her  family,  and  in  one  or  two  unfinished  wills,  which  he  left  ed  hus^a^d.  ' 
at  his  death,  appeared  to  have  designed  a  legacy  of  about  X 1000 
for  her  husband  and  children.  He  died  on  the  20th  Aug.  1805, 
intestate,  and  without  issue,  leaving  a  widow^  a  brother  and  sis- 
ter, and  some  nephews  and  nieces,  the  children  of  deceased 
brothers  and  sisters.  His  widow,  who  by  the  law  of  New  Jer- 
sey, where  he  had  lived,  was  entitled  to  half  his  personal  estate, 
proved  upon  the  trial,  that  about  the  17th  of  Aug.  1805,  her 
husband,  having  then  a  sketch  of  a  will  in  his  hand,  which  he 
was  too  ill  to  finish,  said  to  her,  ^'  I  have  bonds  against  Benja- 
min  Tucker,  (the  defendant,)  to  the  amount  of  about  j£1000, 
which  I  give  to  his  children  to  be  divided  between  them."  He 
told  her  where  they  were,  wrapt  up,  in  the  pigeon  hole  of  a  desk, 
of  which  he  delivered  her  the  key,  and  requested  her  to  go  and 
get  them.  She  accordingly^got  them,  and  locked  them  up  until 
after  his  death,  When  she  delivered  them  to  the  defendants.  The 
judge  charged  the  jury,  that  if  they  believed  the  evidence  of 
Mrs.  Craig,  they  ought  to  find  for  the  defendants,  and  the  jury 
found  accordingly. 

It  was  contended  for  the  plaintiff  in  error,  that  it  would  be  a 
most  dangerous  precedent  to  establish,  that  a  wife,  upon  her  sin- 
gle oath,  may  set  up  donations  by  her  husband,  to  defeat  the 
next  uf  kin. 

Tilgkmany  C.  J.  The  witness,  who  proved  the  gift,  was  of 
irreproachable  character,  and  swearing  against  her  own  interest. 
Her  credibility  was  submitted  to  the  jury,  and  I  cannot  say  that 
they  were  wrong  in  believing  her. 

The  other  judges  concurred  in  this  opinion* 

6. 

Jackson  v.  Heath,  Jan.  T.  1830,  Bailey^s  S.  C.  Rep.  355. 

Assumpsit  against  the  defendant  as  maker  of  certain  promisso*  The  wife  is 
ry  notes,,  payable  to  William  Heath,  sen.  w^ta^to 

On  the  part  of  the  defendant,  it  was  proved,  that  William  ^^^^Sy 

Heath,  sen.  the  original  payee,  had  by  his  last  will,  bequeathed  inurest  of 

all  his  bonds,  notes,  and  accounts  to  Adam  Heath,  and  that  the  ^^}T^i^ 
XT         "ITT  IT  v.'y  in  a  suit  be 
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iwccn  third  defendant  was  one  of  the  executors  of  the  will,  &C.  Lucy  Heathy 
thehasband  the  Wife  of  Adam  Heath,  the  legatee,  was  offered  as  a  witness  by 
wTSb^cct^   the  plaintiff,  to  prove  that  his  possession  of  the  notes  was  bona 
f4ey  and  that  he  was  entitled  to  sue  for  them.     Her  competency 
was  objected   to,  on  the  ground,  that  the  interests  of  "her  hus- 
band were  involved  in  the  testimony  proposed  to  be  given  by  her. 
The  presiding  judge  overruled  the  objection.     Adam  Heath  was 
not  a  party  to  this  suit,  and  if  he  had  any  interest,  it  was  to  de- 
feat the  plaintiff  *s  claim.     He  was^certainlya  competent  witness 
to  testify  against  his  interest,  and  his   wife  must  be  equajly  so, 
imlessjie  himself  interposed  an  objection.     The  defendant  mov- 
ed for  a  new  trial,  on  the  ground  that  Lucy  Heath  was  an  incom- 
petent witness,  and  ought  to  have  been  excluded. 

Per  Oar.    Jfotty  J.     The   court  concurs  in  opinion  with  the 

presiding  judge. 


19«  Idiots  and  Lunatics. 


LiviNesTON  V.  KiEBSTED^  Aug.  T.  1813,  10  Johns.  N.  Y.  Rep. 

p.  362. 
Idiots,  luna     Per  Cur.     Idiots,  lunatics,  and   madmen,  are  not  competent 
madmen,     witnesses,  and  this  must  be   shown  to  the  court  by  proof,  like 
o^a%^^  any  other  charge  of  incompetency. 


Dcsses. 


20.  Infant: 

Cometh  v.  Hutch insok,  Sept.  T.  T813,  10  Mass.  Rep.  225,  2d 

ed.  231.     . 
A.  child  un       The  prisoner,  being  capitally  indicted  for  a  rape,  was  tried  be- 
yearao?      fore  the  whole  CO urt.     The  solicitor  general  produced  one  Al- 
swornaia  fred  Hadlock,  and  moved  that  he  should  be  sworn  as  a  witness. 
viUQess.      »j»jjg  counsel  for  the  prisoner  objected  to  his  being  sworn,  on  ac- 
count of  his  youth,  it  being  ascertained  that  he    was  between 
eight  and  nine  years  of  age.     The  court  put  sundry  questions  to 
him,  in  order  to  ascertain  the  measure  of  his  understanding,  and 
moral  sense,  to  most  of  which  he  gave  rational  and  pertinent  an- 
swers. 

The  court  then  observed,  that  the  ancient  rule  of  the  common 
law  was,  that  no  witness  should  be  sworn,  who  was  under  nine 
years  of  age;  but  by  later  opinions,  and  the  settled  law  at  pres* 
ent,  if  an  infant  appear,  on  examination  by  the  court,  to  possess 
a  sufficient  sense  of  the  wickedness  and  danger  of  false  swear- 
ing, be  may  be  sworn,  although  of  never  so  tender  an  age.     The 


.  ■  —  -        __  .  J  .  mt^^^^^st^mmmmmm 
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credit  of  the  witness,  which  is  greatly  impaired  by  his  age,  is  to 
be  judged  of  by  the  jury,  from  the  manner  of  his  testifying,  and 
other  circumstances.     The  witness  was«worn. 


2L  InhabiianL 
I. 

The  State  op  Connecticut  v.  Bradish,  Sept.  T.   1817,  14 

Mass.  Rep.  296. 

Writ  of  entry. 

The  demandants  offered  one  Kingsbury,   the  treasurer  of  the  ^"{J^oUi 
state  of  Connecticut,  as  a  witness,  and  he  was  admitted,  the  ten-  er  state  ism 
ant  objecting.     A  rerdict  was  given  for  the  demandants.     But  witn^ln 
if  said  Kingsbury  ouG^ht  not  to  have  been  admitted  as  a  witness,  triajofan 

.11  1  action  to 

a  new  trtal  was  to  be  granted.  which  the 

Per  Cur.  Jackson^  J.  We  see  no  sufficient  objection  to  Mr.  !|iJj^" 
Kingsbury,  as  a  witness.  The  case  of  one  sovereign  becoming 
a  party  in  the  judicial  courts  of  another,  is  novel,  and  perhaps 
wholly  unknown  in  the  common  law.  But  we  constantly  find 
the  sovereign,  both  here  and  in  Great  Britain,  a  party  in  suits  in 
their  own  courts;  and  it  was  never  imagined  that  all  tbe  citizens 
or  subjects  of  the  government,  were  incompetent  witnesses  in 
such  suits,  because  the  government  might  be  enriched  by  them<, 

2. 

OouLD  y,  James,  Aug.  T.  1826, 6  Cow.  N.  Y.  Rep.  369,  374, 

Per  Cur.     Savage,  C  J.     The  rule  seems  to  be  well  establish-  An  inhabit 
ed,  that  ah  inhabitant  of  a  jMirticular  place,  cannot  be  sworn  to  ucl,ur*^  ^^ 
prove  a  prescriptive  right  in   all   the  inhabitants;  because  thai  P^^^^^^^^. 
would  be  swearing  to  give  himself  a  right  there  ;  1  Ld.  Raym.  n^  uT^ 
731;  Doug.  364;  1  East.  357.  prove  a  pre 

^_^ right,  com 

mon  to  nil 
.  the  inhabit 

22.  Joint  promisors*  anuofthat 

place, 

Jkw«tt  V.  Davis,  July  T.  1834,  6  N.  Hamp.  Rep.  518.    S.  P"      ' 
Kill  v.  Graham,  1  M'Cord's  Rep.  552. 

•Assumpsit.  In  an  action 

The  defendant  pleaded  that  the  promise  was  made  jointly,  and  f^jnt^promls 
not  by  the  defendant  alone,  and  called  as  a  witness  the  person  or^  another 
by  whom  he  had  alleged  the  promise  to  have  been  made  jointly  OT^i'^not  a 
with  himself,  to  prove  that  allegation;  but  upon  objection  by  the  «>"»l»tont 
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the  defend  plaintiff,  the  witness  vras  rejected,  on  the  ground  that  be  was  in- 

a  release     terested  in  the  event  of  the  sait.     The  defendant  excepted. 

Per  Cur.  Richardson^  C  J.  It  is  contended,  that  the  testi- 
mony of  the  alleged  joint  promisor,  was  improperly  rejected. 
But  we  think  otherwise.  He  was  properly  excluded,  on  the 
ground  of  interest,  as  liable  to  contribute  to  the  payment  of  the 
costs  of  the  suit,  in  case  the  plaintiff  succeeded,  if  on  no  other 
ground;  Peake's  N.  P.  C.  174;  Goodacre  v.  Breame;  2  Stark. 
Ev.  5;  1  Esp,  N.  P.  C.  103,  Young  v.  Bairner;  6  Bingham,  181, 
Hall  V.  Cecil. 
In  all  cases  where  a  joint  promisor,  has  been  admitted  as  a 
,  witness  for  the  defendant,,  he  has  had  a  release;  2  N.  H.  Rep. 
115;  5  ib.  199;  1  Pick.  121,  Gibbs  v.  Bryant. 


23.  Judse. 


o 


Jackson  v.  Humphrey,  Aug.  T.  1806,  1  Johns.  N.  Y.  Rep.  498. 

ihil"st!ief       Ejectment. 

whohastak      On  the* trial,  the  defendant  offered  to  prove,  by  the  late  judge 

(>f  theexecu  of  the  county,  before  whom  the  deed  of  the  lessor  of  the  plain  • 

^*^^"j°[y^jjg^  tiff  was  proved  by  the  subscribing  witnesses  thereto,  that  such 

outofiheju  proof  was  taken  in  Canada,  and  out   of  the  jurisdiction  of  this 

this  state,  is  state.     This  testimony  was  overruled. 

ncompctcnt      p^j.  Q^j^      'f^g  juclffe  before  whom  the  proof  of  the  deed  was 

witness,   ns  *'       °       .  .  t  •     #n 

tothatfict;  made,  was  a  competent  witness  to  prove  that  it  was  done  in  Can- 
boundto"an  ^^^>  and  if  that  fact  be  established,  the  proof  was  illegal  and 
swer  any  yoid.  Though  the  judge  was  a  competent  witness,  he  would  not 
which  may  have  been  bound  to  answer  any  question  impeaching  the  integri- 
conducfa*'*  ty  of  his  conduct,  as  a  public  officer. 

public  offi 


ccr. 


24.  Jurors.     See  tit.  "Jury,'*  ante.  Vol.  6,  p,  337. 

HiNDEKopEa  V.  Cotton,  Sept.  T,  1834,  3  Watts'  Penn.  Rep. 

p.  56. 
foramaii  ^^^  ^^^'  Utiston,  J.  This  was  an  action  for  a  malicious 
cious  prose  prosecution.  An  indictment  had  been  presented  against  Cot- 
oftiiegrand  ton,  on  a  charge  of  shooting  at  Hindekoper  with  a  rifle,  with  in- 
["[JJ^^jJj'^  tent  to  kill  him,  and  wounding  his  horse.  The  grand  jury  re- 
biii  of  indict  turned  the  bill  ^'ignoramus,"  and  Gotton  instituted  this  suit. 
rarnus,»fsa '^^^  depositions  of  the  foreman  and  some  of  the  grand  jurors, 
cimpetent  werc  offered  to  prove  who  was  the  prosecutor.  The  court  ad- 
p.ove  who  mitted  the  testimony,rejecling  such  parts  as  stated  the  opinion  of 
tor  waT"""  '^®  witnesses.  This  was  objected  to,as  being  contrary  to  the  oath 
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of  the  grand  juror,  and  the  policy  of  the  law.  The  court  overruled  ' 
the  objection,  and  another  bill  of  exceptions  was  sealed.  That 
part  of  the  grand  juror's  oath,  "the  commonwealth's  counsel, 
your  fellows,  and  your  own,  you  shall  keep  secret,"  has  been 
the  subject  of  much  observation  and  some  niisconstruction.  It 
was  framed  in  another  country,  and  during  a  state  of  society 
different  from  that  in  which  we  live.  A  powerful  and  disorderly 
baron  once  came  with  his  armed  followers  and  took  the  judges 
of  the  bench  in  York,  and  kept  them  prisoners  in  his  ^astle 
some  weeks.  In  such  times  it  might  have  been  dangerous  to  a 
witness  to  have  it  known  that  he  gave  evidence  before  a  grand- 
jury  against  such  a  chieftain.  Bills  of  indictment  are  sent  to 
a  grand  jury,  and  presentments  are  made  by  them,  before  the 
culprit  is  arrested,  and  they  are  not  permitted  to  give  informa- 
tion of  this,  so  that  the  accused  escape.  It  is  not  allowed  that 
they  should  disclose  who  agreed  to  find  the  bill,  and  who  did 
not  agree.  I  shall  not  undertake  to  specify  every  matter  which 
is  embraced  by  these  words.  That  part  of  the  oath,  as  well  as 
the  whole  of  the  proceedings,  was  intended  to  punish  the  guilty, 
without  risk  to  those  who,  in  performance  of  their  duty,  took  a 
part  in  the  proceedings,  but  it  never  was  intended  to  punish 
the  innocent,  or  obstruct  the  courso  of  justice.  So  far  from  be- 
ing the  policy  of  our  law,thnt  a  piosecutor,  however  groundless 
the  charge,  should  escape,  directly  the  reverse  is  provided  for: 
by  an  old  act  of  assembly,  it  is  enacted,  that  ^^no  person  shall  be 
obliged  to  answer  to  any  indictment  or  presentment,  unless  the 
prosecutor's  name  be  endorsed;"  and  so  far  is  our  law  from  for- 
bidding the  grand  yxvj  from  disclosing  the  name  of  the  prosecu* 
tor,  that  it  is  provided  by  tBe  act  of  the  Sth  of  December,  18Q4, 
that  in  all  indictments,  cases  of  felony  excepted,  the  grand  jury, 
when  they  return  a  bill  '^ignoramus,"  shall  decide  whether  the 
county  or  the  prosecutor  shall  pay  the  costs;  and  if  they  return 
that  the  prosecutor  is  to  pay  the  costs,  they  shall  name  who  is 
the  prosecutor.     It  would  seem,  then,  impossible  to  decide  that  I 

to  be  against  the  oath  of  a  grand  juror  or  against  the  policy  of  ! 

the  law,  which  is,  by  enactment  of  the  legislature,  a  part  of  the 
duty  of  a  ^grand  jury.     In  England,  also,  a  grand  juror  may  be  | 

examined  to  prove  who  was  the  prosecutor;  Selw.  N.  P.  815.  I 


25.  Landlord  and  tenant..* 
O'Farbell  v.  Nance,  Dec.  T.  1834,  2  Hill's  S.  Cji.  Rep.  484. 

Per  Qur.     O^JSTeally  J.     The  defendant,   the  sheriff  of  New-  ^i,^  tenant 

*A  tenant  paying  rent  to  one  of  the  parties,  is  a  competent  wilnesa  for  Uie  oiher  wa  compe 
party,  in  an  action  of  assumpsit  for  uso  and  occupation ;   Grant  v.  Bcail,  4  flar.  & 
M'Hen   419. 
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ten^^  berry  district ,  was  the  agent  of  the  plaintiff  in  foreclosing  a 
tweenhifl  mortgage  of  a  mare,  execated  to  him  by  one  John  Brooks;  he 
and  a'third  ^^^^  subsequent  to  his  seizure  of  the  mare  under  this  mortgage, 
person,  to  Constituted  the  bailiff  of  John  Caldwell,  to  distrain  the  same 
contraJubr  ^'^^^^t^^  ^^^  f^Bt  arrear.  He  executed  these  different  authorities  by 
rent.  a  Sale  of  the  chattel,  and  paid  the  proceeds  of  the  sale  to  the  land- 

lord, Mr.  Caldwell.  The  plaintiff  brought  his  action  before  a 
justice  of  the  peace,  for  the  amount  due  him  on  this  mortgage, 
and  contended  that  this  was  an  improper  preference,  and  that  he 
was  entitled  to  the  proceeds.  In  the  course  of  trial  before  the 
justice,  the  tenant,  Brooks,  was  sworn  as  a  witness  against  the 
claim  of  his  landlord,  who  objected  to  his  competency.  The 
magistrate,  on  the  facts  in  evidence,  gave  judgment  for  the  mort- 
gagee; the  judge  below  affirmed  his  decision,  and  the  landlord 
appealed  to  this  court,  claiming  that  Brooks  was  an  incompetent 
witness. 

The  tenant,  Brooks,  was,  it  seems  to  me,  a  competent  witness; 
there  was  nothing  in  the  relation  of  landlord  and  tenant  to  pre* 
vent  him  from  testifying  between  the  landlord  and  a  third  person, 
as  to  the  contract  whereby  the  rent  was  reserved  to  be  paid;  for 
the  judgment  here  could  not  be  evidence  for  or  against  him  in 
any  future  action.  If  the  landlord's  right  to  recover  in  this  case 
was  defeated,  he  still  might  recover  his  rent  against  the  witness. 
It  is  true,  it  might,  as  to  a  third  person,  defeat  the  landlord's 
right  of  distress;  4>ut  this  could  not  benefit  the  witness.  He  is  to 
'  gain  or  lose  nothing  in  the  event  of  this  suit;  he  is,  in  some  sense, 
indifferent  between  the  parties.  He  owes  them  both  ;  and  the 
discharge  of  one  debt  by  the  sale  of  the  mare,  will  leave  the 
other  unpaid,  and  to  be  paid  by  him. 


26.  Legatee.* 
1. 

Campbell,  Adm'r  of  Campbell  v.  Tousey,  Ex'r  of  Booth, 

Feb.  T.  1827,  7  Cow.  N.  Y.  Rep.  64. 
ie^atcela^      Assumpsit  for  money  lent  to  the  defendant's  testator, 
notacompe     The  defendant  offered  one  William  Tousey*  one  of  the  resid- 

tent  wit 

ness  in  fa     uary  legatees  of  Booth,  as  a  witness,  but  on  objection,  the  judge 
P€raoiMd%  excluded  him,  as  interested. 

preseilta 

tive  of  the  ^A  residuary  legatee  cannot  be  a  witness  to  increase  the  fand  on  which  the 
reHduum  depends ;  and  a  release,  by  the  witness,  of  a  particular  thing  appertainiof 
to  the  fund,  which  may  be  the  subject  of  the  suit  in  which  he  is  callt^d  to  testify; 
does  not  discharge  his  interest;  Austin  ▼.  Bradley,  2  Day's  Rep.  466. 


testator. 
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Per  Cfer.  Sutherland,  J.  William  Tousey  was  one  of  the  rc- 
siduaiy  legatees  of  Booth,  the  testator  of  the  defendant.  He 
was  called  and  offered  by  the  defendant,  as  a  witness  generally, 
without  the  specification  oT  any  particular  fact,  which  it  was  in- 
tended to  establish  by  him.  He  was  objected  to,  on  the  ground 
of  interest,  as  being  a  legatee.  The  objection  was  sustained. 
The  witness  had  a  direct  interest  in  the  event  of  the  suit.  By 
defeating  the  plaintiff's  action,  he  would  have  protected  the 
fund,  of  which  he  was  one  of  the  residuary  legatees;  and  which 
would,  of  course,  have  been  dimimshed  by  the  plaintiff's  recov- 
ery. (I  Phil.  Ev.  51,  2;  6  Johns.  Rep.  268,  427;  1  Mass.  Rep. 
239;  2  Day's  Rep,  466;  1  Campb.  Rep.  381;  2  ib.  301;  2  N.  R. 
331. 

2. 

Strong's  Ex'ks  v.  Finch,  Dec.  T.  1824,  1  Alabama  Rep.  256. 

Per  Cur.     Gayhy  J.     On  the  trial  in  the  Circuit  Court,  James  \H**** 
A.  Torbert,  who  was  a  defendant  as  executor  of  Strong,  was  of-  wived  his 
fcred  as  a  witness;  being  sworn  on  his  viyir  dire^  he  stated  that  n^a^^mpe 
he  had  married  one  of  the  legatees  of  the  testator,  and  had  re-  tent  wit 
ceived  his  wife's  legacy — ^that  he  had  no  interest  in  the  general  executor  so 
residuum — that  he  could  not  say  whether  the   estate  would  bel^"sa«hia 

•  legacy  !■ 

sufficient  to  pay  all  the  debts  without  abatement  of  the  legacies —  m3>ject  to 
that  if  the  debts  due  to  the  estate  could  be  collected,  the  estate  »^^*>««»»- 
would  be  sufficient  to  pay  the  debts.  The  Circuit  Court  deci- 
ded, that  he  was  incompetent;  the  defendant  excepted,  and  as- 
sign this  matter  here,  as  error.  The  witness  had  a  direct  interest 
in  the  collection  of  the  debts,  and  in  protecting  the  estate,  in 
any  action  against  the  executors.  Whether  the  legacy  which 
he  had  received  should  be  abated  or  not,  depended  on  the  amount 
of  the  demand  or  judgments  against  the  estate.  He  was,  there*- 
fore,  incompetent. 


27.  Master  and  servant. 

1. 

YuRAN  V.  Inhabitants  of  Raiydolph,  March  T.  1834,  6  Vt. 

n^_    o^TO   '  111  an  actioo 

iiep.  tJ/^.  against  the 

Per  Cur.     Mattocks^  J.      The  most  favorable   position,  as  to  ^^^'^^ 
the  witness,  would  be  like  that  of  a  servant,  in  an  action  against  .vant's  naglt^ 
the  master,  for  negligence  of  him.     The  servant  cannot,  in  such  ^i^ntis 
case,  be  a  witness  for  his  master,  without  a  release.  *"  incompe 

'  '  tent  wit 

ness. 


456  WITNESSES.— jRe/tf«i;c  to  wko  are,  or  art  not  competent. 

m 

2. 

The  State  v.  Aarom,  a  slave,  Sept.  T.  1818, 1  South.  N.  J. 

Rep.  231.* 
■In  «n  indict      Indictment  for  murder. 

gaiosian  in  On  the  trial,  the  counsel  for  the  prisoner  offered  Levi  ^olo  • 
vant,  the  mon,  the  prisoner's  master,  as  a  witness,  who  was  objected  to, 
masterisa  on  the  ground  of  intferest,  and   the  objection  sustained  by  the 

witness  for  COUrt. 

**"^  Kirkpatrick^  01  J.    As  to  the  competency  of  Levi  Solomon^ 

as  a  witness,  little  need  be  said.  It  is  merely  the  case  of  master 
and  servant,  and  is  no  way  varied  by  the  circumstance  of  the 
boy's  being  black  and  the  master  white  j  he  is,  by  the  words  of 
the'  act,  put  in  the  situation  of  an  indented  servant.  And  al« 
though  this  relation  has  existed  from  the  earliest  ages,  no  case 
has  been  prodiiced,  and  I  am  bold  to  affirm,  no  case  can  be  pro- 
duced, where  that  relation  alone  has  been  adjudged'  to  create 
such  an  interest  as  to  exclude  the  master  from  being  a  witness 
for  the  servant.  If  such  a  principle  were  once  admitted,  it  would 
extend  itself  to  all  the  relations  in  life.  It  would  exclude  the 
father  from  being  a  witness  for  his  son,  for  he  is  entitled  to  his 
services;  and  the  son  from  being  a  witness  for  the  father,  for  he 
is  entitled  to  receive  from  him  his  maintainance.  It  would  ex- 
clude the  creditor  in  the  case  of  his  debtor,  and  the  debtor  in  the 
case  of  his  creditor;  for  it  is  easy  to  see  that  they  may  be  mutu- 
ally  dependent  upon  the  personal  exertions  of  one  another  ior 
their  rights,  and  for  their  support.  But  these  interests,  however 
they  may  weigh  upon  the  human  mind,  have  never  been  consid- 
ered as  direct  and  positive,  going  to  the  con^petency  of  witness- 

'  es,  but  rather  as  collateral  and  remote,  going  to  their  credibility 

only.  1  forbear  to  cite  authorities,  for  no  man  has  ever  been  in 
a  court  of  justice,  who  has  not  seen  these  relations  bearing  tes- 
timony for  or  against  one  another;  The  other  judges  concuried 
in  this  opinion. 


28.  Master  of  a  vessel.* 
1. 


M'Indoe  v.  LuNT,  July  T.  1808,  Browne's  Penn.  Rep.  85. 
^hemasier      Assumpsit* against  the  defendant,  owner  of  the  brig  William, 
•el,  is  acorn  to  recover  the  amount  of  an  account  for  stores,  sold  and  deliv- 

*The  mote  18  a  good  witness  for  the  captain,  in  a  suit  against  bim  fbr  negligence; 
Jordan  y.  White,  16  Martin's  Rep.  338. 


iJ 1-- ^^^^f^m^^^^m^msmrmmm^mmmm^ 
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ercd  to  Stephen  Marsh,  the  captain  and  commander  of  said  brig,  pc^nt  wit 
for  the  use  of  the  brig.    The  deposition  of  Marsh,  against  whom  prove  the 
a  similar  action  was  depending,  by  the  same   plaintiff  for  the  Sl?*"^^® 
same  cause,  was  offered   in  evidence  to  maintain  the  issue,  to  rores,&c. 
which  the  counsel  for  the  plaintiff  objected,  on  the  ground,  that  aga^gt^his" 
Marsh  was  an  incompetent  witness;  being  interested  to  discharge  owner, 
himself,  by  throwing  the  debt  upon  his  owners.     The  court  over- 
ruled the  objection,  and  admitted  Marsh  as  a  witness. 

2. 


Descadillas,  et  Ai.  V.  JfiARRis,  May  T.  1832,  8  Greenl,  Me. 
Rep.  298.  S.  P.  Milward  v.  Hallett,  2  Caine'sR.  77. 
This  was  an  action  of  assumpsit^  brought  by  Descadillas,  Al-  The  master 
laine  and  Co.  merchants  in  Qaudaloupe,  against  the  charterer  of  haTiogtna 
the  brig  Pacific,  for  money  lent  to  David  P.  Shaw,  master  of  the  ^^^^^ 
brig,  at  Point  Petre,  for  the  necessary  purposes  of  the  voyage,  money  on 
It  appeared  that  the  brig  was  sent  from  Portland  to  Point  Petre,  ofthe^wn 
with  a  cargo  of  lumber,  consigned  to  the  master,  who  was  order-  «r>fortbe 
ed  to  invest  the  proceeds,  together  with  other  funds  of  the  own-  pur^!7of 
«r  which  were  then  in  Gaudaloupe,  in  a  return  cargo  of  molas-  fhe^oyage, 

..—  ■  isaconiDe 

ses.     The  captain,  on  his  arrival  at  Point  Petre,  enquired  of  the  tent  wit 
collector  of  the  port,  what  would  be  the  port  charges  and  du-  x^!^^l 
ties,  and  was  informed  that  they  would  amount  to  about  $500.  tuitafuntt 
When  he  went  tQ  the  custom  house  td  clear  out  his  vessel,  he  oftheTesael 
found  that  the  amount  of  duties  and  charges  was  $800,  the  col-  {PJ®"*^®'^ 
lector  having  erroneously  computed  them.     Having  retained  in  borrowed* 
his  hands  only  the  sum  first  named,  the  residue  of  his  funds  be- 
ing invested  agreably  to  the  orders  of  the  owner,  he  applied  to 
several  masters  of  vessels,  and  to  two  merchants  to  obtain  money 
for  the  deficiency,  offering  to  turn  out  molasses  for  the  amount ; 
but   without  success.     He   at  length  borrowed  it  of  the  plain- 
tiffs, to  whom  he  offered  a  guaranty  on  part  of  his  cargo,  which 
they  declined,  but  took  his  bill  of  exchange  for  the  amount  on  the 
defendant,  whose  house  they  recognised{as  good.  This  draft  was 
presented  to  the  defendant,  who  refused  to  accept  it;  whereupon 
the  plaintiffs  sued   Shaw,  as  the   drawer,  and   bad  judgment 
against  him  for  the  amount  of  the  bill,  interest,  damages  and 
costs,  but  not  being  able  to  obtain  satisfaction,  they  brought  this 
action   against  the  defendant,  charging  him,   on  the  common 
counts,   for  the  same.     The   principal  facts  were  testified  by 
Shaw;  to  whose  competency  the  defendant  objected,  but  the  ob- 
jection was  overruled. 

Per  Cur.     Parris^  J.     We  think  the  deposition  of  Shaw  was 
properly  admitted. 
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29.  Mortgagor  and  Mortgagee^ 

1. 

Jackson,.ex.dem.  Rounds  and  Viele  y»  M^itesitet,  May  T.' 

1827,  7  Cow.  Rep.  360. 

mortgagee.       At  the  trial,  it  was  in  proof,  that  Hester  Viele^  one  of  the  ies- 
ciS/"^  sors  of  the  plaintiff,  on  the  29th  of  December,  1810,  conTcyed  the 
from  the      premises  in  question  to  John  Groves,  for  the  consideration,  as 
bvquit       expressed  in  the  conveyance,  of  $200.     Groves,  on  the  same 
'  ^^mori^'  ^^y»  executed  to  her  a  bond,  and  a  mortgage  of  the  premises, 
gor,  is  not    for  the  purchase  money,  which  was  not  registered  till  the  5th  of 
wSsfor'  Ja»e,  1811.     In  the  mean  Hme,  on  the  7th  of  Jan.  1811,  Groves 
the  plaintiff  conveyed  the  premises,*  by  quit  claim  deed,  to  Rufus  Wright; 
from  whom,   through   several  more  conveyances,  the  defendant- 
derived  title.     The  plaintiff  offered  Grores,  the  mortgagor,  as  a 
witness,  to   prove   that  he  purchased"  with  notice  of  the  mort^ 
g^ge  ;  but  the  judge  rejected  him  as  incoeipetent. 

Fer  Cur.  Sutherland,  J.  Groves,  the  mortgagor  had  a  di- 
rect interest  in  the  recovery  of  the  plaintiff.  His  conveyance 
to  Wright  was  by  a  quit^claim  deed,  so  that  he  was  not  responsi- 
ble to  him  in  any  event.  Bat  if  the  lessors  of  the  plaintiff 
should  fail  to  recover  th^'  land,  he  would  be  liable  .to  Hester- 
Viele,  the  mortgagee,  upon  his  bond.  Should  they  recover,  they 
might  resort  to  the  mortgaged  premises,  and  he  be  relieved  whol- 
ly, or  partially  from  payment.  He  was,  therefore,  properly  re- 
jected. 

ThoMAs  Ri  PLyMPTON^.v,  MooRE,  Oofc.  T.  1832,^3  Piok.  Mass* 

Rep.  191. 

In  an  action  ^s€umpsit  for  use  and  occupation  of  a  house  and  land, 
foruacoccu  It  appeared  that  Ralph  Plympton  mortgaged  the  premises  to 
brought  by  David  Lincoln,  in  1826,  and  that  the  plaintiff  purchased  the 
gcMhT  equity  of  redemption  in  May,  1827^  from  whiah  time  he  claimed 
mortgagee  rent  of  the  defendant.  Lincoln  being  called  as  a  witness  by  the 
tent  w?t  defendant,  though  objected  to  as  incompetent,  on  the  ground  of 
"'^'that  ^'^^^^e^^^  testified  that  iu  Nov.  1826,  he  entered  upon  the  premie- 
he  entered  ses-for  condition  broken,  and  that  he  let-itbe  same  to  the  defend- 
^ken  and  ^^t^and  that  the  mortgage  had*beeii  foreclosed.  It  was  insisted 
then  leased  on  the  part  of  the  plaintiff,  that  the  witness  was  incompetent. 
the  defend  P^  Cur.  The  witness  had  nainterest  in  the  event  otthe  suit, 
T^thc      a^nd  was  properly  admitted  to  testify.     At  most,  it  can  be  con- 
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si'dered  only  as  an  interest  in  the  question,  which  will  go  to  his.  JJ*^'^^^ 
credit,  not  to  his  competency.  A  recovery  in  this  action  by  the  foiciosed. 
plaintiff,  would  be  no  bar  to  an  action  by  the  witness  against  the 
defendant,  nor  would  a  verdict  for  the  defendant  in  this  suit  be 
evidence  for  the  witness,  in  any  suit  which  he  might  bring  for 
this  rent.  He  has,  therefore,  no  legal  interest  in  the  event  of  this 
rsuit. 


30.  J^egro. 

1. 

"White  v.  Helmes,  May  T,   1821,  1  M'Cord's  S.  Ca.  Rep. 

p.  431,  435. 

The  counsel  for  White,   in   this  case,  brought  forward  a  free  ^  '"^^^  "* 
negro  to  give  testimony,  to  whom  the  court  objected,  on  fhe  Carolina  is 
-ground  ihat   such  testimony  would  be   without  precedent,  and  ?^i"v^°II1;ot 
against  the  policy  of  the  state.  in  any  case 

Per  CSiT,     Qdcock^  /.     The  court  are  unanimously  of  opinion,  rightsofa 
that  the  witness  was  properly  rejected.     There  is  no  instance  in  ^p"«  P«^ 
^hich  a  negro  has  been  permitted  to  give   evidence,  except  in  cemed. 
cases  of  absolute  and  indispensible  necessity,  nor  indeed  has  this 
'Court  ever  recognised  the  propriety  of  admitting  them  in  any  case 
where  the  rights  of  white  persons  were  concerned.     When  we 
consider  the  degraded  state  in  which  they  are  placed  by  the  laws 
of  the  state,  and  the  ignorance  in  which  most  of  them  are  rear- 
ed, it  would  be  unreasonable  as  well  as  impolitic  to  lay  it  down 
as  a  general  rule,  that  they  were  competent  witnesses. 

Rusk  v.  Sowerwine,  June  T.  1810,  3  Har.  &  Johiis.  Rep. .9^7. 
Respvblica  v.  Mvllatto  Bob,  4  Dall.  Rep.  145,  n. 

Per  Cur.     A  free  black  person  is  an  incompetent  witness  in  a  ^^^"  ^'^^^ 
<case  where  the  parties  are  free  white  christians. 

3. 

Gray  v*  The  State  of  Ohio,  4  Ham.  Ohio;  Rep.  353. 

On  the  trial  of  the  prisoner  for  robbery,  a  negro  was  called  as  {,^J^iJ  n^^ 
a  witness  in  behalf  of  the  state,  but  objected  to  by  the  prisoner's  anadmis«i 
counsel,  on  the  ground  of  incompetency,  under  the  statute  reg-  againLi  qua 
ulating  black  and  mulatto  persons.     The  prisoner  appeared  up-  teroon. 
on  inspection,  and  of  such  opinion  was  the  court,   to  be  of  a 
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shade  of  color  between  the  mulatto  and  white.     The  court  admit- 
ted the  witness. 

Per  Cur,  The  witness  was  improperly  admitted.  The  stat- 
ute compels  courts  of  justice  to  reject  black  and  mulatto  witnes- 
ses, where  a  white  person  is  a  party.  The  statute  is  one  which 
a  court  is  called  upon  to  execute,  with  reluctance,  yet  where  a 
case  is  presented,  the  court  has  no  alternatiye  but  to  yield  to 
the  expression  of  the  legislative  will.  Three  descriptions  of 
persons  are  designated,  by  name,  in  the  statute;  white,  black, 
and  mulatto — and  these  three  are  well  known,  by  the  same 
terms,  in  common  life;  but  we  doubt  whether  we  can  refine  up- 
on these  obvious  distinctions,  or  whether  good  policy,  or  good 
scrj5e,requires  us  to  raise  the  necessity  for  further  discriminatioov 
We  are  unable  to  set  out  any  other  plain  and  obvious  line  or 
mark,  between  different  the  races.  Color  alone  is  insufficient. 
We  believe  a  man,  of  a  race  nearer  white  than -a  mulatto,  is  ad- 
missible as  a  witness,  (ind  should  partake  in  the  privileges  of 
whites. 


3»  Obligor,* 

1. 

\ 

RiddleV.  Moss,  Feb,  T.  1812,  7  Cranch  U.  S.  Rep.  206. 
paioEIi^r       Debt  on  a   bond,  given  by  John  Welsh,  as  principal  obligor, 
'""eieirw^r  ^^^  *'^^  defendaYit,  Moss^  as  his  surety. 

nesa  for  the      The  suit  abated  as  to  Welsh,  by  the   return  of  the  marshal, 
surety.        ^^^^  j^^  ^^^  ^^  inhabitant  of  the  district.     The  defendant.  Moss, 

pleaded  specially,  certain  facts  in  avoidance  of  the  bond  as  to 
him  alone;  upon  which  issue  whs  joined;  and  upon  the  trial  the 
defendant,  Moss,  offered  as  a  witness,  the  said  John  Welsh,  the 
principal  obligor,  who  was  permitted  by  the  court  below,  to  tes- 
tify for  the  defendant,  and  upon  his  cross  examination,  confes- 
sed that  he  had  made  over  to  Moss  all  his  property  as  security, 
to  indemnify  him  against  the  event  of  this  suit. 

Per  Cur.     Marshall^  C   J.     The    court   is   of   opinion,  that 

*  A  co^'obligor,  who  is  not  9acd,  or  bh  to  whom  the  suit  is  abated,  is  a  competent 
wIlnoiA,  iinlfiFS  it  be  shown,  that  he  is  interested  in  the  event  of  the  pending  trial. 
If  he  can  USA  the  record  in  a  separate  sail  a^ain&t  himself,  (to  show  payment  ofttie 
debtor  the  like,)  or  if  he  wiH  be  responsible  over  for  the  whole  or  any  part  of  the 
judgaient,  )iu  is  nut  competent,  without  a  release  from  the  part)  to  whom  ho  Jp,  or 
v'illle  liaMe;  Lo«ig  v.  Ray.  1  Dana's  Rep.  450.  The  obligee  of  a  bond  i?  an  in. 
compent  vvitne«<i  to  prove  payment,  so  as  to  destroy  the  rrght  of  the  astignec;  Canty 
V.  Sampler,  $  fiay*8  Rep.  93. 


^f^s^^t^^^^^f^mmmm 
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Welsh,  the  co-obligor,   was   interested,   and  was,  therefore,  an 
incompetent  witness. 

2, 

LOVETT    AND  BoWNE    V.    AdAMS,  AND  OTHEKS,  Oct.  T.   1829,    3 

Wend.  N.  Y.  Rep.  380. 
Debt  on  a  bond.  A  co-obli 

The  declaration  was  on  a  joint  and  several  bond,  executed  by  g^^J^J^^ 
nine  persons,  bearing  date,  2l8t  Sept.  1824,  conditioned' for  the  tentwii    . 
paytnent  of  $8000.     Four  of  the  obligors  only,  appeared  to  have  p^e°he 
been  sued.     On  the  trial  of  the  cause,  the  defendants  offered  to  terms  and 

'  •       r  1  conditions 

prove,  that  the  bond  was  executed  by  them  as  sureties  for  a  loan  on  which  a 
which  the  Montezuma  Turnpike  and  Bridge  Company  were  ne-  |°*^^j^^^ 
gotiating  to  obtain  from  the  plaintiffs;  that  the  bond  was  execu-  had  been  ex 
ted  at  Lyons,  in  the  county  of  Wayne,  and  sent  to  New  York  to  ^^ere'the 
be  delivered  to   the  plaintiffs,  on   certain  terms  and  conditions,  JJ'^^j^^*" 
by  which  the  obligors  intended  to  be  indemnified  for  having  be-againston 
come  bound  for  the  payment  of  the  money;  that  the  Plaintiffs  ^J^^^^^^^^.^ 
refused  to  receive  the  bond  on  the  terms  and  conditions  propo-% 
sed;  that  subsequently,  on  the  29th  Oct.   1824,  five  of  the  obli- 
gors, but  not  those   sued  in  this  action,  without  the  knowledge 
or  consent  of  the  defendants  in  this  action,  having  made  a  new 
and  different  arrangement  with  the  'plaintiffs,  by  which  the  secu- 
rity relied  on  by  defendants  for  their  indemnity,  was  yielded  up, 
delivered   the  bond   to  the  plaintifis.     To   prove  those  facts, 
Squire  Monroe,  one  of  the  five  obligors,who  was  not  sued  in  this 
action,  was  called  as  a  witness  by  the  defendants*     He  was  ob- 
jected to  as  incompetent,  and  the  objection  sustained. 

Per  Cur*  Savage^  C  /.  The  defence  was,  that  the  bond,  on 
which  this  suit  was  brought,  was  never  delivered  by  the  defend- 
ants, which  fact  was  offered  to  be  proved  by  a  co-obligor,  as  to 
whose  execution  of  the  bond  there  was  no  dispute. 

The  witness  offered  was  rejected  on  the  ground  of  interest. 
How  was  he  interested?  If  he  testified  to  the  facts  which  the 
defendants  offered  to  ^jrove  by  him,  he  could  not  be  benefitted  by 
it,  but  rather  injured.  If  the  bond  is  valid  ageinst  the  nine  ob- 
ligors, he  must  pay  one  ninth  part  of  it;  if  but  five  executed  the 

.  bond,  and  the  witness  was  one  of  the  five,  his  liability  would  be 
increased  in  nearly  a  two  fold  ratio.  His  interest  would  prompt 
him  to  sustain  the  bond.     There    is,  therefore,    no  objection  to 

.    his  competency  on   the  ground  of  interest.     Neither  could  the 
verdict  in  this  case,  for,  or  against  the  defendants,  benefit  the  wit- 
ness in  a  suit  against  himself. 
New  trial  granted. 
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32.  Parishioners.  .  . 

The  Cokgrcgational  Society  in  Troy  t.  Perry,  July  T. 

1833,  6N.H.  Rep  164, 
A  member  Assumpsit  on  a  promissorj  note,  given  to  the  plaintiff  in  1825» 
is^oompe  '^^  prove>  a  promise,  within  six  years,  and  a  due  organization 
**'*'7*'the  ^^  ^^^  society,  the  plaintiffs  called  Lyman  Wright,  a  member  of 
parish  with  the  society.  The  defendant  objected,  that  Wright  was  not  a 
iease.^  Competent  witness  by  reason  of  an  interest  in  the  event  of  the 
suit,  but  he  was  admitted. 

Per  Cur.  Qreen,  J.  It  is  objected,  that  Wright  was  an  in- 
competent witness,  because  he  was  a  member  of  the  corporation* 
But  it  is  decided,  that  inhabitants  of  towns  are  competent  wit 
nesses  for  the  towns  in  which  they  reside,  without  a  release;  1  N, 
Hamp.  Rep.  273,  Eustis  v.  Parker.  And  we  are  of  opinion 
that  the  members  of  parishes  and  school  ^districts,  stand  on  the 
same  ground,  and  that  the  witness  in  this  case  was  properly  ad« 
mitted. 


33.  Partkeps  criminis.     See  tit.  "  Accomplice,^'  ante,  vol.  1, 

p.  133. 

1. 

The  State  v.  Mooney,  et  al.  Sept.  T.  1830,  1  Yerger^s  Tenn. 

Rep.  431. 
«eYeral  de      Per  Car,     Cairon,  J.    Defendants  jointly  sued  or  indicted, 
(oinUr'fn    ^^"°^*  ^  witnesses  for,  or  against  each  other,   until  discharged 
dic'Mi  can  from  the  suit,  or  prosecution;  or  at  least,  until  after  conviction; 
Jl^ti  Peake'«  Ev.  152;  The  People  v.  Bill,  10  Johns.  Rep.  95;  Bull. 

or  against    N.  P.  285;  Phil.  Ev.  62, 

«ach  other,  * 

mtk*ji  dis 

«hai^d  or  2.  * 

conyicied  ^ 

Commonwealth  v.  Marsh>  add  Bartok,  Sept.  1830, 10 Pick. 

Mass.  Rep.  57.     State  v.  Carr,  and  others,  Coke's 

Rep.  1;  The  State  v.  Mills,  2  Dev.  Rep.  420. 

The  defendants  were  jointly  charged  with   knowingly  utter- 

xk'crejoiniiy  ing  a  forged  promissory  note.     Marsh  was  tried  and  convicted. 

tndicied  forfjjg  trial  of  Barton  having  been  continued  to  the  next  term,  he 

uiienng  a  »  , 

forced  note,  was  offered  as  a  witness  on  the  part  of  Marsh,  but  was  rejected, 
aiofone  P^  OuT*  WUde^  J^  If  parties  charged  with  an  offence,  were 
^"8°1'  permitted  to  testify  foe  each  other,  they  might  escape  punish - 
was  held,  men t  by  perjury.  If  in  the  present  case,  Barton,  whose  trial 
****^*'®       was  postponed,  had  been  admitted  as  a  witness  for  the  defend- 
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ant,  he  might  have  been  acquitted;  and  then  on  the  trial  of  Bar-  ^^i^mI* 
ton,  the  defendant  in  his  turn  might  be  admitted  to  testify  ;  and  witness  for 
thus  they  wouM  be- allowed  mutually  no  protect  each  other,  and  ^****^* 
evade  the  ends  ef  justice. 

It  seems  clear  that  the  witness  offered  in  the  present  case  was- 
incompetent,  and  was  properly  excluded.. 

3. 

The  State  v.  Carr,  April  T.  1790,Coxe'sN.  J,  Rep.  T. 

.    This  was  an  indictment  for  larceny,  and  on  the  trial,  no  evi-  ?i*?5i^ 
dence  appearinsr  against  one  of  the  prisoners,  the  counsel  for  the  not  admit 
others  moved,  that  he  might  be  sworn  as  &  witness  in  their  behalf.  ^^^tJJiJJigb, 
but  the  court  overruled  the  motion  and  rejected  the  witness.         no  evidence- 

^  addaeed  to 

criminate 

BiiNNSYLTANiA  V.  Leacii,  et  al.  Junc  T.  1798,  Addis.  Penn. 

Rep.  352. 

Indictment  for  a  forcible  entry  and  detainer.. 

The   counsel   for   the   defendants  proposed,   that  M'Cturgh,|[^™^ 
one  of  the  defendants,  should  be  examined  as  a  witness,  there  proved  from^ 
being  no  evidence  of  his  having,  used  anj.  force,  being  present  JjJawtie  for 

only.  .     the  jury  to 

President  If  circumstances  be  proved,  from  which  it  is  pos-  ^^'^SJ'oun 
aible  for  the  jury  to  presume  facts  amounting  to  guilt,  the  per-  ting  to  guilt 
s^n  against  whom  those  circumstances  have  been  proved,  cannot  i^an  indict 
be  received  as  a  witness.  We  da  not  feel  ourselves  at  liberty  to  "^"^^^Jy.jjj, 
admit  M'Clurgh  to  give  evidence  on  this  trial.  ness.. 


34.  Partner^ 
I. 


Fill  v.  Porter,  JUly  T.  1831, 9  Conn.  Rep.  2T,  28: 
P«-  Cur.     WUliamsy  J.     The  question  is,  whether  one  part-  Inanaciioro 

to  recover  w 

ner,  who  is  not  sued,  can  be  a  witness  for  those  who  are  sued,  claim 
II  seems  to  me,  that  be:is  directly  interested  in  the  event  of  the  pUJ^'shiiv 
suit..    It  is  true,  the  judgment   is  not  against  him,  nor  dbes  the  one^rtner 
execution  issue  against  1iim;  but  by  virtue  of  the  judgment',  the  sued.is^an 
partnership  eifects  may  be  taken  in  execution,  in  the  same  man*  wcompe 
ner  as  if  all  the  partners  had  been  made  defbndants.     Allthenossfor 
partners  must  have  the  same  interest  iii  averting  the  event.     Be-  ar^ued!°^ 
sides,,  if  the  debt  is  paid'  by  the  partners  who  were  sued,  they 
will  have  a  right  to  charge  over  to  the  concern,  both  the  debt 
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and  costs  of  suit,  as  an  expense  to  be  borne  by  the  firm.  Of 
course,  it  lays  a  foundation  for  a  charge  against  him,  when  paid 
by  the  other  partners,  in  the  same  manner  as  if  he  had  been  a 
party  to  the  suit.  Hudson  t.  Robinson,  4  MauU.  &  Selw.  Rep. 
p.  485. 

Black  v.  Marvin,  Sept.  T.  1830, 2  Pcnn.  Rep.  138.     See  Wil- 

'    SON  V.  Smith,  5  Yerg.  Rep.  381. 
Norcanb«       This  was  an  action  brought  by  Marvin  against  Black  for  not 
bf  areloMc  delivering  goods,  which  he  had  undertaken   to  carry.     The  de- 
frnm^Uabiii  fendant  offered  Gibson  as  a  witness,  who  was  objected  to  by  the 
bute.  plaintiff,  on  the  ground  of  his  having  been  a  partner  of  Black, 

in  the  transaction  out  of  which  this  suit  arose.  Whereupon 
Black  execi^ted  a  release  to  Gibson,  of  which  the  following  is  an 
extract,  ^^do  hereby  release,  discharge  and  acquit  herefrom  all 
liability,  negligence  in  hauling  butter,  cheese,  &c.  from  Centt^ 
county;  and  from  actions,  causes  of  actions,  suits  or  demands, 
arising  out  of  the  said  transaction  in  any  way  or  manner  what- 
ever; hereby  totally  discharging  the  said  Robert  from  all  kinds 
of  responsibility  in  the  same."  The  court  rejected  the  witness. 
Per  Cur.  The  interests  of  the  witness  and  defendant  were  in- 
separable. They  were  partners,  as  carriers,  and  the  joint  funds 
would  be  decreased  by  an  execution  against  either;  so  that  the 
witness  had  an  interest  paramount  to  the  release;  .the  words  of 
which,  too,  are  scarcely  comprehensive  enough  to  include  his  re- 
sponsibility, even  to  the  defendant. 
Judgment  affirmed. 

3. 

A  dormant     PICKETT  v.  Cloud,  Jan.  T.  1830,  1  Bailey's  S.  Ca.  Rep.  362. 
fMirtnercan      This  was  an  action  of  assumpsit  upon  a  written  agreement,  by 
i^ing  L   which  the  defendant  contracted  to  sell  to  the  plaintiff  30  bales  of 

interest, ren  cotton. 

acompcient  P^^'  Cwr.  Johnson^  J.  The  questions  arising  out  of  this  case, 
ihewi^/sr  ^''^'  ^^^»  Whether  John  Neil,  the  plaintiff's  dormant  partner, 
b!e  partne.,  was  a  competent  witness  for  him,  he  having  released  all  his  iu- 
brought^by  ^^^cst  in  this  particular  transaction.  1st,  The  articles  of  co- 
the  latter  partnership  between  the  plaintiff  and  Niel,  are  not  before  the 
ira^tmade  court,  but  it  is  Conceded  by  the  counsel,  that  they  constituted  a 
b)rhim,       general  agreement  between  them,  to  share  the  profits  and  losses 

obiects,and  of  »  Speculation  in  buying  and  selling  cotton;  and  that  the  con- 
fiTof  ^h*^"^  tract,  on  which  this  action  is  brought,  was  within  the  object  of 
partnership  the  partnership,  and '  for  their  joint   benefit;  and,  although  his 
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name  does  not  appear  in  the  cootract,  it  will  not.  be  questioned, 
that  Neil  was  entitled  to  all  the  rights,  and  subject  to  all  the  lia- 
bilities that  he  would  have  been,  if  he  had  been  an  ostensible 
partner.  As  the  partner  of  the  plaintiff,  John  Neil  had  the  pow- 
er to  release  whatever  of  benefit  he  might  expect  to  derive  from 
the  determination* of  the  suit;  and  so  far  as  that  interest  was  con- 
cerned, his  disability  was  removed  by  his  release.  But  it  is 
equally  obvious,  that  as  a  partner,  he  had  also  an  interest  of  li- 
ability, which  neither  lie,  nor  his  partner,  the  plaintiff,  was  com- 
petent to  release. 

It  does  not  appear  that  the  firm  was  not  in  debt,  or  whether  a 
profit  or  loss  had  been  the  result  of  their  speculation;  and,  how- 
ever, the  plaintiff,  or  Neil,  as  between  themselves,  might  think 
proper  to  arrange  matte>s,  their  creditors  have  a  claim  upon  their 
joint  funds,  which  they  were  incompetent  to  discharge;  in  de- 
fault of  these,  they  would  have  been  bound  to  make  good  the 
deficiency,  out  of  their  individual  funds;  and  this  would  have 
been  a  certain  and  necessary  consequence  of  a  verdict  against 
the  plaintiff,  if,  as  the  case  supposes,  they  were  in  debt,*and  had 
made  no  profit;  and  if  these  facts  are  not  true,  the  plaintiff  ought 
to  have  shown  it,  for  he,  and  not  the  defendant,  is  presumed  to 
know.  But  the  direct  and  certain  liability  of  Neil  for  the  costs 
of  this  suit,  if  judgment  should  pass  against  the  plaintiff,  is  with- 
out the  aid  of  any  circumstance,  conclusive  against  his  admissi- 
bility; 9nd  that  he  was  incompetent  to  release. 

Spauldimg  v.  Smith,  June  T.  1833, 1  Fairf.  Me.  Rep.  363. 

Assumpsit  Wh«re  the 

The  defendant  pleaded   in  abatement  the  non-joinder  of  one  pieadedIL 
Jones,  who,  he  alleged,  was  a  co- partner,  and  that  the  promise,  •^tement, 
if  any,  was  made  by  him  and  Jones  jointly,  and  that  he  was  still  derof  hiseo 
alive  and  within  the  jurisdiction  of  the  court.     The  defendant,  v;;;^^ 
to  maintain  the  issue  on  his  part,  offered  the  deposition  of  the  that  such  oo 
said  Jones,  in  which  he  deposed,  that  he  was' a."C0- partner  with  SS[^!*^^ 
the  plaintiff.     The  plaintiff's  counsel  objected  to  the  admission  ^"*  J^*  ^^ 
of  this  deposition,  on  the  ground  of  the  deponent's  interest,  and  delendanu 
the  court  below  ruled,  that  it  was  inadmissible.  SctrfAe 

Per  Cur»    JIfeUen,  C.  J.    The  only  question  is,  whether  Jones  partner 
was  a  competent  witness  for  the  defendant,  to  prove  the   fact     ^ 
stated  in  the  plea  in  abatement.     The  defendant  avers,  that  Jones 

*A  partner  in  a  company  is  not  an  admissible  witness,  to  prove  that  another  per- 
iou  is  |L  member,  espoctally  where  there  are  written  iirticles;  The  State  v.  Pepmao 
and  ethers,  2  Dess.  Eep.  1. 
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and  he  were  co-partners  at  the  time  the  action  was  conHDenced^ 
Should  Ihe  plaintiff  recover,  the  coats  would  be  a  charge  on  the 
joint  fundy  and  Jones  would  be  bound  to  contribute  his  propor* 
tion  of  their  aniouot.  He  is,  therefore,  interested  to  defeat  the 
present  action  and  aroid  the  costs,  and  then  they  -may  reliere 
themselves  from  all  liability  to  the  plaintiff,  by  a  payment  of  the 
simple  debt  only.  On  this  ground,  we  think  Jones  was  properly- 
excluded. 


35*  Party  to  a  suit*^ 


Supervisors  of  Chenango  v.  Birdsat^l,  irt  al.  May  T.  1839^ 

4  Wend.  N.  Y.  Rep.  463,  467. 

tL^word        ^"  *^*  ^^^^^  ^f  ^^*^  cause  one  Pferez  Randall,  one  of  the  sure- 
wDocadmisties,  a  co-defendant  in  this  suit,  was  called  as  a  witness  on  the 
wurmI^     P^rt  of  the  plaintiffs.     The  other  defendants  objected  to  his  be- 
ing sworn  as  a  witness,  but  the  objection  was  overruled,  and  he- 
was  sworn  and  testified. 
The  defendant  moved  for  a  new  trial. 

Per  Cur.  Marcy,  J.  1  am  of  opinion,  that  the  judge  erred  in- 
permitting  Randall,  one  of  the  defendants,  to  be  sworn  as  a  wit- 
ness; A  question,'  if  not  precisely  like  this,  so  near  like  it  in  all' 
material  circumstances  as  not  to  be  distinguished  from  it  in  princi- 
ple, has  recently  been  decided  by  this  court,  in  the  case  of  Sober- 
merhorn  r.  Schermerhorn,  1  Wend.  119,  There  the  party  call- 
ed by  the  plaintiffs  as  a  witness^  had  a  personal  defence:,  a  dis- 
charge under  an  insolvent  act,  which  was  found  in  his  £avoff  by 
the  verdict  of  the  jury,  on  the  tpia}  of  the  very  cause  in-  wliich  he 
was  ej^amined. 

The  coupt  admitted,  that  the  witness  in  that  case,  had  no  in* 
terest  to  disqualify  him,  but  yet  disapproved  of  his  having  been 
sworn.  The  objection  to  a  party  in  the  suit  being  sworn  as  a 
witness,  is  not  placed  on  the  ground  of  interest;  it  arises  from, 
considerations  of  policy.  The  common  law  rule  is,  that  a' party 
to  the  rScord  cannot  be  a  witness  unless  in  actions  of  tort;  and 
this  exception  is  allowed,  to  prevent  a  plaintiff  from  taking  an. 
unfair  advantage,  by  uniting  in  the  s^me  action  with  the  realde- 

'''Iq  an  action  of  bookr  debt»  the  plaintiff  is  a  competent  witAeet  to  prove  the  ad- 
mietions  of  (he  ddibndantrelatiTe  to  ihe  matters  in  iwne;  Brjran  v.  Jaekeon^  4Conn4 
Hep.  288.  And  it  eeem*  that  the  partiea^io  an  action  of  book  debt,  within  the 
preeoribed  limite  of  that  aeCioDvara  competent .'wittteeses  t6  pjrove  any  facts;  which. 
cDuld  be  proved  on  the  eaaie  ieiuo,  hjr  common  l«v  wilnoeeee;  ib. 
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fendant  such  witnesses  as  were  necessary  to  mSke  out  his  de- 
fence.    Accordingly,  where  a  plaintiff  proceeds  against  several 
for  a  tort,  and  fails  to  give  any  evidence  whatever  against  oife 
of  several  defendants,  the  court,  on  the  trial,  will  direct  a  ver- 
dict in  favour  of  such  defendant,  if  a  co-defendant  wishes  him  to 
be  sworn  as  a  witness.     In  no  other  case  can  a  party  to  the  re- 
cord give  evidence  to  go  to  the  jury  on  the  merits  of  the  cause. 
la  some  of  the^stales  where  common  law  and  equity  jurisdictions 
are  exercised  in  the  same  court,  the  peculiar  principles  of  each 
court  have  l>6conie  adulterated  by  being  commingled  with  the 
maxims  andTnIes  of  the  other;  but  in  this  state,  where  a  broad 
Koe  of  disttnction  between  law  and  equity  proceedings  is  traced 
out  and  obserred,  the  innovations  which  the  confusion  of  the 
'two  systems  has  had  a  t^deocy  to  produce  elsewhere,  have  not 
^been  aSopted  or  received  with  favor.     The  decisions  in  some  of 
our  sister  states,  which  have  allowed  a  paity  to  the  suit  to  be 
examined  as  a  witness  in*any  other  case  than  that  above  stated, 
Jiave  not  been  acknowledged  here  as  authority. 


CoM^H  V.  Marsh  a»d  Babton,  Sept.  T.  1830,  10  Pick.  Mass. 

Rep.  57. 
Per  CWf.     Wilde.  J.     It  is  an  infleicible  rule  of  evidence,  that  ruleeztendi 
parties  of  record,  whether  in  civil  actions,  or  criminal  Pfosecu-^JJJ^"^ 
-.tions,  are  not  admissible  as  witnesses.     They  are  not  suffered  to  who  has  no 
'testify  in  their  own  favor,  nor  are  they  compellable  to  furnish  [fSolJi^SuS 
evidence  against  themselves.     The  rule  is  not  founded  exclu- »ific4  fix 
sively  on  the^round  of  interest,  but  on  that  also  of  public  poli- 
cy.    Thus,  nominal   parties,  who  may  have  no  real   interest  in 
the  question  to  be  tried,  and  who  are  not  indemnified  as  to  costs, 
are  nevertheless  excluded  from  testifying. 

.        3.  •  ■( 

Adavsi,  kt  At.  V.  Lelakd,  XT  AL.  Oct.  T.  1828, 7  Pick.  Mass. 
Rep.  62,64.  S.  P.  5  Am.  Com.  Law,  118,  119;  Blad£ 
v.  NoLANp,  12  Wend.  Rep.  173;  Jackson  v.  Parkhurst,  inMaiM 

4ib.375.  "^JJ^toSit 

Per  Cur*     Wildey  J.     There  can  be  no   doubt,  that  a  party  record »  a 
may  be  a  competent  witness  to  prove  the  loss  or  destruction  of  a  ^"S??© 
deed  or  record,  for  the  purpose  of  letting  in  secondary  evidence.  F^^  th« 
This  is  the  established  rule  of  evidence  in  England,  and  has  been  deed  or  <« 
recently  recognized  by  this  court,  in  the  case  of  Taunton  Bank  SSMtoTerm 
V.  Richardson,  etal.b  Pick.  Rep.  36,     But  the  contents  of  a  leeoDdaiy 
deed  or  record  cannot  be  proved  by  the  aflSdavit  of  a  party,  fueSSnti. 
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«« 

4. 
Wright  v.  Jacobs,  Feb.T.  1826,  1  Aiken's  Vt.  Rep.  p.  304, 

306. 

But  the  rule      Assumpsit  on  two  promissory  notes. 

is  otherwise  On  the  trial,  the  counsel  for  the  plaintiff.  oflTered  the  plaintiff's 
affidavit  in  evidence  to  the  court,  to  prove  the  loss  of  the  notes 
declared  upon,  which  was  rejected  by  the  court. 

Per  Cur.  Skimety  C.  J.  The  first  question  presented  in  this 
case  was  fully  considered,  in  the  case  of  Penfield  v.  Cook,  ( 1 
Aik.  Rep.  96,)  and  the  principle  was  there  settled,  that  the  par- 
ty in  a  suit  cannot  testify  to  the  loss  of  an  instrufaent,  or  paper, 
upon  which  the  action  is  founded.  That  was  the  case  of  a  bond 
or  specialty,  but  the  principle  which  governed  the  decision  in 
that  case,  must  apply  with  equal  force  to  the  present. 

5. 

Davis  &  Tarltom  v.  Bekbow,  June  T.  1031,  S  Bailey's  S.  C. 

Rep.  427. 

This  was  a  suit  on  a  lost  note.  The  existence  of  the  note  hav- 

Caroiina.     i^g  been  established,  the  presiding  judge  permitted  Davis,  one 

of  the  plaintiffs,  to  prove  its  loss ;  and  gave  a  decree  for  the 

plaintiff.     The  defendant  now  moved  to  set  aside  the  decree,  on 

the  ground  that  Davis  was  not  a  competent  witness. 

Per  Cur.  Harper^  J.  There  is  certainly  no  exception  to  the 
general  rule,  that  a  party  shall  not  be  a  witnesd  in  his  own  cause 
in  the  instance%of  one  who  has  lost  a  note  or  other  written  in* 
strument.  We  had  occasion  to  consider  the  admissibility  of  such 
evidence  in  the  case  of  a  lost  deed,  during  the  last  sitting  of  this 
court  at  this  place,  iit  which  it  was  held  to  be  inadmissible. 
The  admission  of  the  evidence  was  urged  on  the  terms  of  the 
act  of  the  legislature  of  1731,  on  the  subject  of  lost  grants  and 
deeds;  but  on  the*general  rules  of  evidence,  I  am  not  aware  of 
the  slightest  authority  for  the  admission  of  such  testimony. 
The  only  argument  for  its  admissibility  is  the  apparent  necessi- 
ty, as  it  must  often  happen,  that  the  fact  of  loss  can  be  known 
only  to  the  party  himself.  Yet  the  danger  of  admitting  it,  is, 
perhaps,  more  than  sufficient  to  counterbalance  the  inconven- 
ience. A  party  disposed  to  fraud,  might  alter  the  face  of  a  note, 
and  then  let  it  be  seen  by  a  witness,  who  would  have  no  motive 
to  scrutinize  it  closely,  and  whose  recollection  of  it  would  not 
be  c^act;  and  then,  if  he  could  be  admitted  to  prove  the  Joss, 
himself,  he  might  be  sure  of  recovery,  without  the  necessity  of 
subjecting  the  instrument^to  the  investigation  of  the  court.  Oth- 
er dangerous  CDnsequences  might  be  imagined. 

The  motion  for  a  new  trial  is,  therefore,  granted. 
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6. 

Marshall  t.  Nagel,  andThompsov,  Dec«  T.  1829, 1  Bailey's 

S«  C.  Rep.  308. 
JbsumpHi on  a  protnissorir  note.  inactions 

In  this  case  the  defendant's  counsel  proposed  to  execute  a  re*  tuadefomi 
lease  from  the  defendant,  Thompson,  to  his  co-defendant  Nagel,  ^"^  cannot, 
and  to  withdraw  the  plea  of  the  latter,  and  then  to  examine  him  drawing  his 
as  a  witness*    The  presiding  judge  held,  that  he  would  not  be  ^jl^^^*' 
competent  under  thcfse  circumstances.  oompetanc 

•Tk  rf-i  ,i^fi«T>  1  ^J         witness  ftMT 

Per  Cur.     Odcockj  J.     It  is,  perhaps,  not  necessary  ta  de- bjaoodefen 
cide,  whether  under  any  circumstances,  Nagel,  one  of  the  de-  *^*j  *^*" 
fendants,  could  have  been  admitted  as  a  witness.     It  is  contend*  learcd  from 
ed,  that  being  released  by  Thompson  from  any  responsibility  to  jjfer^ollia 
him,  he  was  competent,   and  it  is  said,  the  release   offered  was  l*"««; 
sufficient.     Now  admitting   the  first  proposition  to  be  true,  it  is 
clear,  that  the  release  given  by  the  attorney  for  his  client,  with- 
out'his  authority,  is  not  binding  on  him.     The  release  then,  be- 
ing insufficient,  it  follows  that  Nagel  was  not  competent,  even 
on  the   ground   assumed  by  his  counsel.     But  with  a  sufficient 
release  from  Thompson,  his  co-defendant,  Nagel  was  not  compe- 
tent.    He  would  have  been  swearing  off  his  liability  own  as  well 
as  that  of  Thompson.     There  was  no  judgment  against  him. 
I  am  aware  that  there  are  some  cases,  in  which,  when  the  liabili- 
ty of  a  defendant  is  fixed,  he  may  be  admitted  to  prove  that  his 
co-defendant  is  not  liable;  such  as  actions  in  tort,  where  if  one 
defendant  has  suffered  judgment  to  go  by  default,  he  may  give 
evidence   that  a  co-defendant  is   not  chargeable;  3  Stark.  Ev. 
part  4,  1063.     Bat  these,  I  take  it,  are  rather  exceptions  to  the 
general  rule,  which  is  one  founded  in  some  measure  on  policy, 
to  prevent  perjury;  3  Stark.  Ev.  part 4, 1061;  2  Camp.  334,  note. 
Under  the  circumstances  of  this  case,  however,  Nagel  was  not 
competent. 

7. 

OwiNGs  AND  PiET  V.  Low,  Juuc  T.  1833,  5  Qill  &. Johns.  Md. 

Rep.  135,  146. 

Pgt  Cur.     Dorset/y  J.     The  plaintiff  upon  the  record  at  com  *  A^aintiff 
mon  law,  cannot,   unless  he   voluntarily  wahre  his  privilege,  be  ^^mpeiled 
compelled  to  give  testimony  for  the  defendant.  logive^tesii 

It  is  well  settled,  that  the  plaintiff  on  the  record  cannot  be  com-  tbe  defend 
pelled  to   give   testimony ;  per  Woodworth,  J.   in   Mauran   v.  *"*" 
Lamb,  7  Cow.  177. 
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8. 

In  attions 

whST'the  Sawyer  v.  Merbill,  Sept.  T.  1830,  10  Pick.  Mass.  Rep.  18- 
cloiJedhS"     Per  Cfur..    A  party  to  the  record  cannot  be  a  witness  for  a  co- 

^M^no  defendant;  bat  in  an  action   of  tort  against  several,  the  court 

hasbeeo  niay  dhrect  the  trial  of  one  of  them  first,  when  it  appears  that 

PJ^^^I^^  there  is  no  substantial  evidence  against  him,  and  if  acquitted,  he 

putieiil«r  may  be  a  witness  for  the  other  defendant.    Whether  such  course 

bt  nu^be  '^^^'  ^  pursued,  must  necessarily  be  a  question  for  the  dtscre- 

b***^?*  ^*^^  ^^  *^*  i^^g^  at  nisiprius, 
n  hi!  tkroCf 

and  then  he  9* 

nay  be  a 

SSJ^i  Bates,  et  al.  v.  Cohelikg,  May  T.  1833,  10  Wend.  N.  Y. 
•*•«»•  ^  Rep-  389. 

BM bedm  ^^^^^^^i  9ued  Bates  and  three  others  in  a  justice's  court,  is 
where  be  trover,  and  the  defendants  pleaded  the  general  issue,  and  justi- 
^^jyJ'JU^  fied«  Before  the  justice,  a  verdict  was  rendered  against  Bates, 
otbecaiha  and  two  other  defeftdants,  and  the  fourth  defendant,  one  Wind- 
{cation,  or  ^^r,  was  acquitted. 

isftomee^'  The  defendant  appealed  to  the  common  pleas,  and  on  the  tri- 
deacea  al  offered  to  call  Windsor  as  a  witness,  insisting,  as  he  had  been 
*"  ""•  acquitted  on  the  trial  before  the  justice,  and  had  not  united  with 
the  other  defendants  in  the  appeal  to  the  common  pleas;  that  he 
was  a  competent  witness;  but  the  court  would  not  permit  him  to 
be  sworn.  The  defendants  .  then  asked  that  he  be  forthwith  ac- 
quitted by  the  court,  and  examined  as  a  witness ;  the  court  refu- 
sed to  acquit  him ;  the  defendants  then  asked  that  they  should 
be  permitted  to  submit  to  the  jury  the  question,  whether  Wind- 
sor was,  or  was  not  guilty  of  the  premises  alleged  in  the  declar- 
ation, so  that  if  acquitted,  the  other  defendants  might  have  the 
benefit  of  bis  testimony;  which  application  was  also  denied. 

Per  Our.  Socage^  C.  /.  It  is  insisted,  that  Windsor  should 
have  been  sworn  as  a  witness,  he  having  been  acquitted  on  the 
trial  before  the  justice.  This  involves  an  inquiry  into  the  ef- 
fects of  the  appeal.  By  the  Revised  Statutes,  (2  Rev.  Stat.  212, 
«•  214,)  the  issue  joined  before  the  justice,  and  no  other,  shall  be 
tried  in  the  common  pleas,upon  the  same  pleadings  put  in  before 
the  justice.  The  issues  before  the  justice  were,  first,  the  gen- 
eral issue ;  and  second,  a  justification  ;  and  as  appears  by  the 
return  between  the  plaintiff  and  all  of  the  four  defendants.  The 
appeal  gives  to  the  parties  the  benefit  of  a  new  trial ;  a  new  tri- 
0  al  must  be  had  between  all  the  parties,  unless  the  defendants 
have  separated  in  such  manner  as  to  entitle  them  to  a  separate 
trial;  and   a  separate  trial   has  been  actually  had.     A  question 
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somewhat  analogous,  arose  in  The  People  r.  Onondaga  Coannoii 
Pleas,  7  Cowen,  482,  3.  Three  defendants  were  stied  before  a 
justice  in  trespass;  two  of  them  eererally  pleaded  to  iesue,  the 
ether  did  not  plead  at  all;  judgment  was  rendered  against  them 
jointly  ;  they  appealed,  and  on  motion  to  quash  the  appeal, 
because  issue  was  not  joined  by  all  the  defendants,  the  motion 
was  denied  by  the  common  pleas,  because  there  was  an  issue  as 
to  two,  and  that  drew  after  it  the  whole  cause  as  to  all  the  de* 
fendants;  in  which  decision  this  court  concurred.  So  here,  I 
apprehend,  the  appeal  brings  up  the  whole  matter  for  review  ; 
there  was  but  one  cause  before  the  justice,  and  there  could  be 
but  one  record,  Jiad  a  record  been  applicable.  If-  I  am  correct 
in  this,  then  Windsor  was  a  party  to  the  record,  and  could  not 
be  a  witness. 

It  is  said,  the  court  erred  in  refusing  to  have  Windsor  acquit- 
ted, as  there  was  no  evidence  against  him.  It  is  in  general  true, 
in  actions  of  tort,  that  when  the  plaintiff  has  closed  his  case, 
if  no  evidence  has  been  produeed  against  any  particular  defend- 
ant, he  may  be  discharged  by  a  verdict  in  his  favor,  and  then  he 
may  be*  a  witness  for  his  co-defendant;  Ph«Ev.61;  14  John8.R.122;; 
16  ib.  223;  16  ib,  217.  It  was  said,  however,  by  C.  J.  Gibbs, 
1  Holt,  276,  that  this  is  not  a  matter  of  right  which  a  party  ean 
claim,  but  that  it  is  discretionary  with  the  judge.  This  court 
thought  otherwise  tn  Van  Dusen  v.  Van  Slyck,  1&  Johnr.  Rep^ 
223,  and  they  reversed  the  judgment  below,  for  an  error  on  that 
point.  In  that  case,  the  court  below  had  refused  to  have  one 
d'efendant  acquitted,  against  whom  there  was  no  evidence,  be- 
cause both  defendants  had  joined  in  one  plea,  which  was  the  gen- 
eral issue,  and  this  court  say,  that  although  they  join  in  the  plea 
of  not  guUty^  one  may  be  found  guilty  and  the  other  not,  al- 
though an  opinion  to  the  contrary  had  been  expressed  in  Schei- 
merhorn  v,  Tripp,  2  Caine's  108.  If,  however,  several  defend- 
airts  join  in  a  justification  of  a  trespass,  the  court  cannot  sever 
the  justification,  and  say,  that  One  is  guilty  and  the  other  not,, 
when  they  all  put  themselves  on  the  same  terras;  Higby  v.  Wil- 
liams, 16  Johns.  Rep.  217.  The  rule,  C.  J.  Spencer  says,  ii- 
very  artificial,  and  ought  not  to  be  extended  to  the  general  issue, 
pleaded  jointly.  There  are  two  reasons,  therefore,  why  the 
eourt  below  should  not  direct  a  verdict  in  favor  of  Windsor  ; 
one,  that  he  had  jointly  with  the  other  defendants,  pleaded  a 
justification ;  the  other,  that  there  was  not  only  some,  but  strong 
evidence  against  him.  In  Brown  v.  Hovrard,  14  Johns.  Rep. 
122,  C.  J.  Thompson  says,  the  want  of  evidence  against  a  party 
to  entitle  him  to  be  a  witness,  should  be  so  glaring  and  obvious, 
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as  to  nffof  d  strong  grouods  of  belief,  that  he  was  arbitrarily  nuide 
a  defendant  to  prevent  bis  testimony. 
Judgment  affirmed. 

10. 

COLTTMBIAN  MANUFACTURING  Co.    V.    DuTCH,   ET  AL.    Oct.  T. 

-         ..  1832,  iS  Pick.  Mass.  Rep.  125. 

In  an  action  '  *^ 

on  a  can  Assumpsit  to  recover  the  value  of  a  quantity  of  cotton  sheet- 

eainat  two  ings,  Consigned  by  the  plaintiffs,  to  Dutch  and  Matchett,  the  de- 
^*^J^^J^  fendants,  Jto  sell,  they  being  commission  merchants  and  part- 
who  has     ners. 

faulted \nd  Matcbett  having  pleaded  that  he  did  not  promise  with  Dutch, 
{^JJ^""\«^and  Dutch  having  been  defaulted,  the  plaintiffs  offered  Dutch  as 
not  a  com  a  witness,  who  was  willing  to  testify,  but  Matchet  objected  to 
nosaUiMt  ^^^  competency,  and  the  judge  ruled  that  he  was  not  a  compe- 
ihii  otScr ;  tent  witness.     To  this  decision  the  plaintiffs  excepted. 

without  hw  .   i  If 

coMCDu  Per  Chir.     Shaw^  C.  J.    The  most  material  question  calling 

for  the  decision  of  the  court,  is  whether  Dutch,  the  defendant, 
who  had  been  defaulted,  was  rightly  rejected  when  offered  as  a 
witness  by  the  plaintiffs.  Without  at  present  discussing  the 
question,  whether  in  any  case,  or  if  in  any,  under  what  circum- 
stances, a  person  whose  name  appears  on  the  record,  can  be  a 
witness,  we  are  of  opinion  that  this  witness  was  incompetent, 
and  was  properly  rejected,  on  the  ground  of  having  an  interest 
in  testifying  in  favor  of  the  party  calling  him.  Looking  merely 
to  the  present  action,  perhaps  his  apparent  interest  is  the  other 
way,  because  if  he  testifies  that  Matcbett  is  liable  with  himself, 
having  admitted  his  own  liability  by  his  default,  he  would  enable 
the  plaintiffs  to  have  a  joint  judgment  against  two;  whereas,  if  he 
testifies  that  Matcbett  is  not  liable,  then  this  action  must  fail, 
even  against  himself,  and  he  would  recover  costs;  it  being  a  rule 
that  if  two  are  sued,  and  not  proved  to  be  jointly  liable,  the 
plaintiff  can  have  no  judgment  against  the  one  defaulter,  or 
against  whom  a  verdict  is  returned;  Tuttle  v.  Cooper,  10  Pick. 
281.  Therefore,  by  testifying  against  the  plaintiffs  in  favor  of 
the  defendant,  he  would  defeat  the  action  against  himself,  and 
so  would  seem  to  have  an  interest  against  the  plaintiffs.  But  it 
must  be  considered,  that  by  defeating  this  action  he  lays  the 
foundation  for  another  action  against  himself,  in  which  be  must 
be  solely  charged  with  the  whole  debt;  wheieas,  if  he  testifies 
again<»t  the  defendant,  and  in  favor  of  the  plaintiffs,  he  fixes  the 
other  defendant  as  equally  liable  with  himself  for  the  debt; 
equally  liable  for  the  whole  in  the  first  instance,  and  ultimately 
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liable  prima  fwdt^  to  contribution*  This  principle  was  recogni  • 
sed,  and  formed  the  point  of  the  decision  in  Brown  y*  Brown,  4 
Taun.  762,  which  was  recognised  and  confirmed  by  Manl  v.  Main  - 
waiing,  8  Taunt.  139;  S.  C.  2  J.  B.  Moore,  9.  There  appear- 
ing to  be  a  plain  interest  in  the  witness  to  charge  the  other  de  • 
fendant  with  a  proportion  of  the  debt,  and  no  apparent  interest 
to  counterbalance  it,  it  appears  to  us  that  he  had  a  preponder- 
ance of  interest  to  testify  in  faTor  of  the  party  calling  him,  and 
was  of  course  incompetenL 


36«  Pnncij>aZ  a^i  Accessaty. 

The  People  v.  Whipple,  1827,  9  Cow.  N.  Y.  ftep.  707,  710. 

jDu€r,  Circuit  J*     In  cases  of  felony,  therefore,  the  principal  The  princi 

a  ••  i»A  t  P^*  ^  ^  com 

is  a  competent  witness  against  the  accessary;  and  instances  have  peient  wit 
occurred  in  this  state,  in  which  they  have  been  admitted.  SJ^awJ^* 


37.  Principal  and  Agent.    See  i)iv.  **  Agent,"  antSy  p.  431. 

Seidel  v.  Peckworti^,  Dec.T.  1823,  10  Sergt.  &  Rawl.  Penn. 

Rep.  442. 

Seidell,  the   plaintiff  in  error,  was  sued  by  Peckworth,  and  Id  an  acUoii 
Mary,  his  wife,  administratrix  of  John  Summers,  to  recorer  tte  J[gU|'|jj^ 
amount  of  a  note,  drawn  by  John  Summers  in  favor  of  Seidell^  co^w  back 
and  indorsed  by  him.     It  was  proved,  that  Seidell  called  on  the  ^!!l^rl7^ 
acting  agent  for  the  administratrix,  and   received  payment  of  P*'2^^®"^™« 
this  note,  without  mentioning  that  it  belonged  to  Samuel  Sum^noundtbAt 
mers,  but  on  the  contrary^  asserting  that  it  belonged  to  himself,  ^^^^g^ 
About  a  twelvemonths  after^  it  was  made  known  that  Seidell  had  (?^«  prin 
acted  for   Samuel  Summers,  in  receiving  payment  of  the  notcj  ^Som  ac 
and  had  paid  S.  Summers  the  sum  received  by  him  for  itj  from ^P"**** '^ 
the  agent  of  the  administratrix  of  John  Summers.     On  this  dis-  money,  thk 
covery,   the   administratrix  of  John  Summers  demanded  repay- P^^^' 
ment  of  the  money  paid  to  Seidell,  and  by  him  to  Samuel  Sum-  for  the 
mers,  alleging  that  John  Summer's  estate  owed  nothing  to  Sam-  ^^^  pay 
uel  Summers,  of  which  proof  was  given  by  a  receipt  id  full.       ""^io^rno 

On  the  part  of  Seidell,  it  was  proposed,  to  examine IBamuel  twe. 
Summers,  as  a  witness,  to  explain  the  transaction.    But  he  was 
objected  to  by  the  plaintiff,  and  rejected  by  the  court  as  incom- 
petent, and  an  exception  was  taken  by  the  defendant. 

Per  Cur.  Gibson^  J.  The  witness  ought  to  have  been  received. 

Judgment  reversed. 

Vol.  VIII.  60 
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38.  Sahars. 

The  Ship  Henry  Ewbanx.and  Caboo,  OcU  T.  1833;  1  Sum- 
ner's Rep.  400,  432.    S.  P.  The  Schooner  Boston, 
AND  Cargo,  ib.  329,  344,  345. 
Story^J^     Salvage   cases  constitute  one  of  the  class  of  ex- 
ex  necessi   ceptecl  cases  from  the  ordinary  rule  of  evidence,  by  which  a  par- 
ta^  admit   ^y  is  not  permitted  to  testify  in  his  own  cause,     fiut  the  excep- 
nessestoall  tion  arises  from  the  very  necessity  of  trusting  to  that,  or  of  be- 

a*redccmed  ^"S '^^'^  ^^^^^"^  proof;  for  in  many  cases  no  other  persons  ex- 
pecuiiuriy  ist,  who  can , testify  to  the  facts.  A  mere  formal  release  would 
lywiUiin  not  in  substance  vary  the  legal  credibility  of  such  testimony, 
their  knowl  'vyhatever  it  might  do  as  to  its  competency.  Salvors,  then,  are 
oiheriacu  ex  necessitate  admitted  as  witnesses  to  all  facts,  which  are  deem- 
comfiicnt"  ^d  peculiarly  or  exclusively  within  their  knowledge.  To  other 
witnesses,    fg^^ts  they  are  incompetents 


39.  Siamen.^ 

Thompson  v.  The  PHiLADSLPmA,  1805,  1  Peter^s  Adm.  De- 
cisions, 211;  Contra,  Sp0RR,  et  al.  v.  Pearson,  1  Ma- 
son's Rep.  104. 
Per  Cur.    On  the  point  of  admitting  seamen  to  be  witnesses 
2ll!!l!!;««i  ^^^  ^^^^  other,  it  is  settled  here,  that  one  seaman  can  be  a  wit- 

man  cannot  '  ' 

beawitness  ness  for  another,  if  the  witness  and  the  party  have  a  common  in- 
frtSritol  *^^^?*  »a  ^l^e  point  in  tsontest.  If  the  question  be  the  loss  of 
"l{y  w'""*  the  ship— embezzlement  equally  affecting  the  whole  crew — neg- 
neasandthe  Hgence,  misfeasance,  or  malfeasance,  to  which  all  must  contri- 

rJcJJiwwnT  ^^^^  '°  damages,  one  of  the  crew  cannot  be  admitted  as  witness 
interest  in   for  another. 

the  point  in 

contest;  as 

in  Ihe  ease  2. 

of  the  loss 

^^h^"^"  HoYT  V.  Wildfire,  Nov.  T.  1808,  3  Johns.  N.  Y.  Rep.  518. 

mentequa*  S,  P.  SPURR,  ET  AL.  V.  PeARSON,   1  MaSOn's  U.  S.  Rcp. 

ly  affecting  «     in>4 

the  whole  P-    104. 

crew.  Assumpsit  by   Wildfire  the  plaintiff  below,  against  Hoyt,  for 

Butina  the  non-payment  of  wages  due  to  hhn  as  a  seaman.  On  the  tri- 
common  al  Wildfire  produced  two  seamen  as  witnesses,,  who  were  on 
arecompe  ^^^^^  ^^^  same  ship,  and  had  like  demands  for  wages  against 
tent  wiines  Hoyt,  the  defendant  below.  They  were  objected  to,  on  the 
ground  of  interest,  but  were  admitted  by  the  court. 

"^  Sefimen  are  deemed  in  laair  credible  as  well  as  competent  wttneiaea,  and  their 
teatiroony  te  to  be  weighed  like  other  wituesees;  United  8t«les  ?•  Freeman,  4  Ma- 
aonilop.50S.r 


ses. 
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ftr  Cur.  Kenty  C  J.  A  question  was  made  in  the  court  below, 
whether  the  other  seamen,  who  had  a  common  interest  in  the 
point  in  contest,  were  competent  witnesses.  The  fact  would,  no 
doubt,  work  strongly  against  the  credit  of  their  testimony,  and 
they  have  been  held  incompetent  in  a  court  of  admiralty;  1  Pe- 
ters' Adm.  Dec.  211.  But  as  they  were  not  directly  interested 
in  the  event  of  the  suit,  they  were  competent  witnesses,  by  the 
rules  of  this  coi^rt. 


»  ^  ■ « p*  I 


♦         40.  Sheriff  ^s  deputy^ 

Jewctt  y.  Adams,  June  T.  1831,  8  Greenl.  Me.  Rep.  30. 

This  was  an  action  on  the  case  against  the  late  sheriff  of  this  '"*."  »^*j*" 

r^r     1  •    1     1  •      1  At      against  the 

county,  for  the  neglect   of  one  Goodrich,  his  deputy.     At  the  aheniffor 
trial  the  deputy,  having  a  release  from  the  defendant,  was  called  of*hi«Sepu 
by  him  as  a  witness;  to  whose  admissibility  the  plaintiff  objected,  ty,tbedepu 
notwithstanding  the  release,  on,  the  ground  that  it  was  against  t^ing^^p 
public  policy;  but  the  Judge  overruled  the  objection;  and  reserv-  erly  reWs^ 
ed  the  point  for  the  consideration  of*  the  court.  petrntwit 

Per  Cur.  Parris,  J.  In  this  case,  Goodrich,  before  the  re-  S^/San^ 
lease,  was  directly  interested  in  the  result  of  the  cause.  The 
action  was  brought  for  his  neglect,  and  if  the  verdict  had  been 
for  the  plaintiff,  the  jodgtnent  rendered  thereon,  would  have  been 
competent  evidence  in  support  of  an  action  by  the  sheriff, 
against  Goodrich,  on  his  official  bond.  From  this  liability,  how- 
ever, the  release  discharges  him,  and  however  he  may  have  vio- 
lated the  condition  of  his  band,  in  the  particular  transaction, 
which  is  the  foundation  of  this  suit,  and  whatever  consequences 
may  fall  upon  the  sheriff,  by  reason  of  such  violation,  he  has  no 
repiedy,  either  against  Goodrich  or  his  bondsmen.  The  release 
is  a  perpetual  bar,  under  which  he  may  always  be  protected.  As 
the  release,  if  it  be  a  bona  fide  transaction,  has  extinguished  all 
Goodrich's  interest  in  this  suit,  favorable  to  the  defendant,  we 
<lo  not  perceive  any  thing  remaining  in  the  case,  which  renders 
him  ihcompetent.  We  are  all  of  opinion  that  the  witness  was 
properly  admitted* 


41.  Stockholder* 


*  A  ttockbolder  in  a  bank»  on  being  offered  as  a  witnew  in  faTor  of  the  bank,  ex- 
ecuted a  trancier  of  hie  stock  to  his  daughter,  then  at  a  distance,  and  without  her 
knowledge,  and  deliTeited  it  to  the  cashier  for  her  use;  it  was  held  that  he  thereby 
became  a  competent  witsem;  Smith  v.  The  Bank  of  Washington,  2  Sergt.  &  Rawle's 
Rep.  318. 
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1. 

GiLBEBT  V.  Manchestkr  Iron  Manuf actxtring  Company, 
May  T.  1834,  J 1  Wend.  N.  Y.  Rep.  627. 
tu^Mder  On  the  hearing  of  this  cause  before  referees,  a  witness  offered 
whohas  by  the  defendants,  was  objected  to  by  the  plaintiff,  on  the  ground 
his  Slock  in  of  interest,  and  it  was  proved  that  he  had  been  reputed  to  be  a 
•n 'J<^^rfx>»  gtockholder,  and  had  acted  as  the  president  of  the  company, 
joim  slock  The  defendants  proved  that  the  mode  of  tr^insferring  stock,  as 
a  Mmpe  *^  used  by  the  company  was,  for  the  stockholder  to  surrender  his 
tent  wit'  scrip  or  certificate  of  stock  to  the  company,  who  issued  new 
company  in  «crip  to  the  purchaser;  that  an  entry  of  the  transfer  was  made 
an  action  ^j^  ^y^  margin  of  the  scrip  book,  and  signed  by  the  seller,  and 
them,  aitho*  that  the  Company  or  owners  of  the  stock  had  no  other  evidence 
wMnor^'^^f  the  ownership  of  Ihe  stock;  and  then  proved  an  entry  made 
madtijicon  in  the  margin  of  the  certificate  of  scrip,  signed  by  the  witness, 
^rmi^y  o  ^^^^  ^j^^  witness  had  transferred,  in  the  early  part  of  the  month 
iaw3.  q(  June,  then  last,  all  his  stock  in  the  coBipany.     This  evideijce 

was  objected  to  by  the  plaintijff,  as  in;(ufficient,  unless  the  defen- 
dants produced  the  by-laws  of  the  company,  so  that  it  might  be 
seen  that  the  transfer  was  in  conformity  to  such  laws;  the  plain- 
tiff alleging  that  by*the  by-laws  of  the  company,  a  stockholder, 
intending  to  make  a  transfer,  was  required  to  give  notice  of  such 
intention  to  the  secretary  of  the  company,  a  certain  number  of 
(lays  previous  to  the  transfer ;  to  obtain  the  consent  of  the  trus- 
tees to  the  transfer;  and  that  do  transfer  could  take  place  while 
the  stockholder  was  indebted  to  the  company.  The  by  laws 
were  not  produced,  and  the  witn«s9> was  excluded.    .  . 

Per  Cur.  Savagej  C.  J.  When  it  was  proved  that  the  wit- 
ness had  transferred  all  his  stock,  he  was  then  devoid  of  any  in- 
terest in  the  event  of  the  suit,  which  is  the  point  of  inquiry  when 
a  witness  is  presented  ;  whether  he  had  so  parted  with  his  inter- 
est as  to  transfer  it  free  from  all  incumbrances  to  the  assignee  is 
not  the  question.  The  rules  and  by-laws  of  a  company  which 
prohibit  any  transfer  except  upon  the  books  of  the  company  and 
upon  notice,  and  sometimes  all  transfers,  unless  a  certain  h um- 
ber of  days  intervene  before  an  election,  have  reference  either  to 
the  right  of  voting,  or  to  the  security  of  the  company  by  way 
of  lien  upon  the  stock  for  any  indebtedness  of  the  stockholder, 
and  do  not  incapacitate  such  stockholder  from  parting  with  his 
interest.  The  purchaser  acquires  the  right  of  the  property  which 
the  seller  had.  If  the  stock  is  under  incumbrance,  it  remains 
so;  if  it  cannot  be  voted  upon,  unless  transferred  20  days  be- 
fore an  election,  and  the  transfer  is  made  ten  days  previous,  then 
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it  cannot  be  represented  in  that  election ;  but  the  owner  is  not 
compelled  to  be  owner  against  his  will,  and  against  his  interest. 
This  very  question  arose  in  the  case  of  the  Utica  Bank  r.  Smal- 
ley,  2  Cowen,  770,  where  a  witness,  who  in  court  after  he  was 
called  to  testify  transferred  his  stock  in  a  bank,  was  held  to  be 
competent.  The  report  must,  therefore,  be  set  aside  for  the  er* 
ror  of  the  referees  in  excluding  the  witness. 

2. 

United  States  v,  Johns,  April  T.  1806,  1  Wash.  C.  C.  Rep. 

363.     S.  C.  4  DalK  Rep.  415. 
The  defendant  was  indicted  for  casting  away  and  destroyingdictnMmtfor 
a  vessel  on  the  hiffh  seas,  of  which  he  was  owner,  with  intent  to  cas^i^^ 

ftW&V  II  V68 

prejudice  the   Baltimore  Insurance  Company,  who  had  under- ge),  to  the 
written  .thereon.     Mr.  M^Kim,  the  president  of  the  Baltimore  In-  P^^^^^jf 
surance  Company,  was  now  offered  as  a  witness,  to  prove  the  body  who 
handwriting  of  the  defendant,  to  the  manifest  of  the  cargo.     He  wnuenber, 
was  objected  to,  as  being  a  stockholder,  and  therefore  interested  a«tockMd 
to  convict  the  prisoner.  witness  for 

Per  Cur.    The   conviction  of  the  prisoner  would  be  no  evi-  [jJJI,**"'"**^'* 
dence,  in  a  suit  on  the  policy,  against  the  company,  and,  there- 
fore, the  witness  is  not  interested. 


42.  Surety^ 

h 

Ogier  V.Holmes,  Adm'r  or  Mart  Deas,  March  T.  1830,  1 

Builey*8  S.  Ca.  Rep.  473. 
Debt  on   bond,  brought  by  the   plaintiff,  in  his  own  namCy  3S  A  surety  of 
assignee  of  Thomas  H.  Deas,  the  original  obligee.     The  defen-  de^H^ad 
(lant  called  Thomas  H.Deas  to  prove,  that  he  was  only  a  nomi-  missibleas 

^^        .  a  witness  to 

nal  obligee,  and  in  fact  the  mere  agent  of  the  defendant's  intes-  disprovea 
tate,  in  which   character   he  had  negotiated  the  bond  with  the  J^JJ^Ufih^ 
plaintiff,  at  an  usurious  discount.      Being  examined  on  his  voir  estate ofhia 
dire^  he  stated,  that  he  was  the  first  of  three  endorsers  on  a  pro-  P"""*^?"' 
missory  note  of  the  intestate,  on  which  the  Bank  of  South  Caro- 
lina had  recovered  judgments  against  himself  and  the  intestate  in 
her  life  time;  t&at  he  believed  the  estate  to  be  insolvent,  the  on- 
ly property  which  remained,  being  a  plantation,  which  wasmort* 
gaged  to  secure  the  bond  now  in  suit;  and  that  if  the   plaintiff 

^Where  a  salt  was  brought  upon  a  note  transferred  to  a  surety  for  his  indemnitj, 
it  was  held,  that  a  eo«euroty  was  not  a  conpeicnt  witness  for  the  plaintiff;  Law  ▼« 
Smart,  5  77.  Hamp.  Rep.  353. 
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recovered^  there  would  probably  be  no  assets  to  pay  the  judg- 
ment of  the  bank;  but  if  the  defendant  succeeded  in  this  action, 
the  judgment,  which  was  the  next  lien  after  the  mortgage,wouldy 
in  all  probability,  be  paid  out  of  the  estate.  The  competency  of 
the  witness  was  then  objected  to,  on  the  ground  of  interest,  and 
the  objection  was  sustained  by  tUe  court.  The  jury  found  for 
the  plaintiff,  and  the  defendant  moved  for  a  new  trial. 

Per  Cur.     Colcock,  J.     We  express  no  opinion  on  the  merits 
of  the  caae;  but  are  of  opinion,  that  a  new  trial  must  be  ordered, 
on  the  ground,  that  a  witness  who  was  competent  was  rejected. 
In  the  case  before  us,  it  is  not  pretended  that  the  witness  has 
any  direct  interest  in  the  event  of  the  cause;  but  it  is  urged,  that 
he  is  the  first  endorser  of  the  defendant's  intestate  on  a  note  due 
to  the  bank,  and  that  if  the  plaintiff  recovers,  his  debt,  being 
secured  by  a  mortgage,  will  exhaust  the  assets,  and  the.witness 
may  be  called  on  to  pay  the  note;  whereas,  if  the  verdict  in  this 
case  is  for  the  defendant,  the  note  will  be  paid  out  of  the  estate, 
and  the  witness  relieved  from  his  liability.     Now,  it  is  not  a  dif- 
ficult task  to  show,  that  these  circumstances  do  not  place  the 
witness  in  either  of  those  predicaments,  by  which  he  would  be 
excluded.     He  gains  nothing  by  the  suit  itself;  that  is,  he  can- 
not participate  in  the  verdict.     The  record  could  never  be  given 
in  evidence  in  any  suit  which  might  be  brought  upon  the  note, 
which  he  has  endorsed.     No  liability  is  created  by  the  verdict, 
for  if  this  suit  had  never  been  heard  of,  he  would  still  have  been 
liable  on  his  endorsement.     Than,  as  to  the  other  facts  ;  the  es- 
tate is  said  to  be  insolvent;  but  how  is  this  court  to  asceitain 
thatl     Can  an  issue  be  made  up  to  try  the  fact  in  this  collateral 
way?     I^  is  also  contended,  that  the  witness  is  in  the  situation 
of  a  creditor  of  the  estate;  but  it  does  not  follow,  that  one  is  the 
creditor  of  an  estate  because  he  has  endorsed  a  note,  which  he 
may  be  called  on  to  pay.    He  may  neves  pay  the  debt,  and  until 
he  does,  he  cannot  be  said  to  be  a  creditor.  ^  He  consequently, 
was  not  answering  to  increase  a  fund,  out  of  which  he  is  to  be 
remunerated.     Many  things  may  occur  to   prevent  his  paying 
the  debt,  for  which  h^  is  liable.     It  is  a  mere  liability,  and  very 
fa(  from  that  certain,  direct,  and  immediate  interest,  which  ex- 
cludes a  witness.  . 

The  witness  was  competent  at  common  law,  and  should  have 
been  sworn. 

2. 

Terry  v.  Belcher,  May  T.  1830,  1  Bailey's  S.  Ca.  Rep.  568. 
toaboDKi  ^      'I'his  was  an  action  of  trespass,  brought  against  the  defendant. 
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as  sherifT,  for  levying  on  certain  alayes,  claimed  by  the  plaintiff  JJ^jJjJJJlJ' 
to  be  his  property.     The  slaves  were  levied  on  as  the  property  ryhimin 
of  Stephen  Terry,  ttnder  execution,  at  the  suit  of  William  Wash,  Z^'^^ 
administrator  of  the  estate  and  effects  of  Thomas  Jones,  deceas-  acompe 

ten!  wit 

ed,  for   a  debt  due  to  the  intestate^s  estate  ;  and  the  levy  was  ness for Um 
made  at  the  instance  of  the  administrator,  who*  entered  into  a  ■'•ff'*^"**" 
bond,  with  sureties,  to  indemnify  the  sheriff.     One  Cochran,  who  broogbt 
was  offered  as  a  witness  by  the  defendant,  was   objected  to,  on'  ^^^ 
the  ground,  that  he  was  one  of  the  Sureties  of  Wash,  in  the  bond  puc 
of  indemnity  to  the  sheriff.     The  objection  '^s  sustained,  and 
the  witness  excluded. 

Verdict  for  the  plaintiff,  and  motion  for  a  new  trial. 

Per  Our.  Johnson,  J.  The  incompetency  of  the  witness, 
Cochran,  appears  to  me  so  palpable^  that  it  is  a  matter  of  some 
surprise,  that  the  question  has  been  raised.  Cochran  is  bound 
by  express  contract,  as  the  surety  of  Wash,  to  indemnify  the 
defendant  against  this  very  verdict;  and  it  is  difficult  to  conceive 
of  an  interest  more  direct. 

The  verdict  must  stand. 

3. 

Owens  v.  Collinson,  Dec.  T.  1830,  3  Gill  &  Johns.  Md.  Rep. 

p.  26. 
Per  Cur.    Dorset/,  /.     The  first  question  to  which  our  atten-  cJSiittTOT 
tion  is  called,  in  the  consideration  of  this  case,  is,  are  the  securi-  an  »l»^n^ 
ties  in  an  administration  bond,  in  a  suit  brought  by  a  distributee  in  a  salt 
hgainst  the  administrator,  competent  witnesses  to  P^ oVe,  that  ^"^^^^^ 
the  assets  of  the  deceased  have  been  consumed  in  the  payment  of  tee  anirwt 
his  debts.     Without  violating  all   analogies,  and  the  best  estab-  trator^oora 
lished  rules  of  evidence  upon  this  subject,  we  think  the  testimony  PJJSito'^' 
of  the  securities,  in  the  administration  now  before  us,  cannot  be  prove,  that 
received.     That  the  views  of  this  court  have  heretofore  been  in  JJ^e'de* 
accordance  with  the  present  determination^  we  think  inferabIe,.ceaaedhaT# 
from  their  opinions  in  the  cases  of  Seegar's  Exts.  v.  The  State sunwdbi 
use  of  Belton,  6  Har.  &  Johns.  162,  and  Ferguson  v.  Cappeau^s  *«  W 
Adm'rs,  ib.  394.  debts. 


43.  Tenants  in  common.^    See.  *^Co*heirs,"  anie^  p.  410. 

*In  an  aelion  of  diuei^in  by  6no  tenant  in  common,  grounding  bis  claim  to  re- 
cover, on  the  common  title^hie  co-tenants  are  incompetent  witnesses  for  him;. be- 
cause the  possession  of  one  tenant  in  common,  recopniaing  the  title  of  his  co-tenants, 
being  in  contemplation-of  law  tbe  possession  ef  all,  a- recovery  by  the  plaintHT  wOl 
enure  tothe  benefit  of  all^  Barrett  and  wife  v^-French  and  French,  1  Conn* Rep. 355. 
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1. 

BENNETT  y.  Hethingtoh  and  oTHEas,  June  T.  1827, 16  Sfrg« 

&  Rawl.  Penn.  Rep.  193. 

A  tenant  in       t?:^«*^««* 
common  is      >jectineBt. 

a  compo         At  the  trial,  the  deposition  of  one  B.  was  offered  in  eyidence 
neasforhis  by  th^  plaintiff,  but  upon  dbjection,  the  court  rejected  it;  on  the 
anS^***"  ground,  that  the  witness  was  tenant  in  common  with  the  plain- 
mem  bro't   tiff,  and  therefore,  incompetent.     The  plaintiff  excepted, 
j^   *  ■*        Per  Cur.     CUbmay  C  J.     The  question,  whether  a  tenant  in 
common  be  a  competent  witness  for  his  co-tenant,  in  an  eject- 
ment by  the  latter,  has  not  been  decided  in  terms;  but,  a  princi- 
ple broad  enough  to  coyer  the  particular  case,  has  been  estab- 
lished by  many  decisions.     The  beginning  of  this  principle  i^  an  . 
epoch  in  the  law;  previous  to  which,  questions  of  competency, 
depending  on  interest^  were  decided  on  subtle  and  arbitrary  dis- 
^  tinctionSy  that  are  now  considered  a  reproach  to  the  profession; 
and,  in  returning  to  them,  we  should  recede  from  what  is  uniyer- 
sally  considered  an  improyement.     Nothing  can  be  plainer  or  of 
more  ready  application,  than  the  distinction  between  interest  in 
the  question,  and  interest  in  the  eyent  of  the  suit. 

Although  the  case  of  the  witness  be,  in  eyery  point  and  par- 
ticular, the  case  of  the  party  by  whom  he  is  called  to  testify,  al- 
though he  expect  a  benefit  from  the  eyent,  and,  in  short,  although 
he  be  subject  to  as  strong  a  bias  as  can  influence  the  understand 
ding  and  actions  of  man;  yet,  if  he  be  not  implicated  in  the  legal 
consequences  of  the  judgment,  he  is  competent.  By  legal  con- 
sequences are  meant  those  that  are  fixed,  certain  and  actual,  and 
by  which  aii  adyantage  not  depending  on  a  contingency,  is  to  be 
gained  or  lost;  such,  for  instance,  as  being  entitled  to*giye  the 
yerdict  in  eyidence  in  other  suits,  on  the  one  hand,  or  being  sub- 
jected to  an  incumbrance  or  duty  on  the  other.  This  is  what  I 
understand  to  be  the  modern  rule,  as  established  in  this  country 
for  its  intrinsic  excellence  and  good  sense. 

The  learned  judge,  after  an  exposition  of  the  law  as  regards 
the  joinder  in  actions  of  tenants  in  common,  concludes  the  opin- 
ion of  the  court  thus:  ^^I  perceiye  no  sufficient  reason  for  the  re- 
jection of  the  witness.'' 
Judgment  reyersed. 

Lodge  v.  Patterson,  Sept.  T.  1834,3  Watts^  Penn.  Rep.  74. 
One  of  MTo     This  was  ejectment  brought  by  the  heirs  of  Nathan  Patterson, 
H!™™  deceased;  the  defendants  in  error,  against  Lodge  and  Lodge, 

in  commoDi  r  '  /    o  «»  w  ^ 
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who  pttt  in  the  plea  of  not  guilty,  and  took  defence  for  the  undi-  jJ^J{23iS 
vided  four-aeTenths  of  two  handred  acres,  being  the  shares  of  uthisalleg 
Andrew  Patterson  and  three  others^  heirs  of  John  Patterson,  de-  ^^C!^ 
ceased,  who  owned  and  died  seized  of  the  tract.  The  defend- 1*^^^^^ 
ants  offered  as  a  witness,  Nathan  PMt^rson,  jun.,  son  of  Andrew  party  allo« 
Patterson,  an  heir  at  law  of  the  said  John  Patterson.  His  testi-  "6  ^  ^^•• 
mon J  was  objected  to,  and  rejected  by  the  court  below,  to  which 
the  defendant's  coansel  excepted. 

Per  Cur.  Sergzani^  J,  In  this  ejectment  ihe  defendants, 
Lodge  and  Lodge,  entered  on  the  record  the  plea  of  not  guilty; 
and  moreover,  that  they  took  defence  *for  four  undivided  seventh 
parts  of  two  hundred  acres,  being  the  shares  of  Andrew  Patter- 
son  and  three  others,  heirs  of  John  Patterson,  deceased,  who 
owned  and  died  seized  thereof.  They  offered  Nathan  Patterson, 
a  son  of  Andrew  Patterson,  as  a  witness  in  their  behalf.  The 
defendants  having  set  up  the  title  of  John  Patterson's  heirs  by 
way  of  defence  against  the  plaintiff's  claim,  the  question  trying 
in  this  ejectment  was,  whether  the  right  of  the  plaintiffs,  who 
are  the  heirs  of  Nathan  Patterson,  or  of  the  heirs  of  John  Pat- 
terson, was  better.  The  witness,  therefore,  came  forward  to 
maintain  his  own  title,  and  to  keep  those  in  possession  who  re- 
cognized it.  If  the  defendants  succeeded,  the  witness'  title  was 
found  by  the  verdict,  and  he  could  call  on  the  defendants  to  at- 
torn to  him,  or  commence  an  action  to  recover  possession.  In 
such  action  the  proceeding  here  would  be  evidence  for  the  pur- 
pose of  proving,  that  the  defendants  asserted  the  witness'  title 
to  be  the  best.  The  witness  seems,  therefore,  to  be  directly  in- 
terested in  obtaining  a  verdict  in  favor  of  the  defendants,  by 
whom  he  is  called,  and  was,  on  that  account,  properly  rejected* 


44.  Tmstu.'^ 

Drum  v.  The  Lessee  ot  Simpsow,  June  T.  1814, 6  Binn.  Penn. 

Rep.  478.        -       ^ 
Ejectment  for  a  house  and  lot,  the  title  to  which  it  was  agreed  ^i^^fj^ 
was  at  one  time,  in  a  certain  George  Glass.     Glass  madis  a  parol  sor  of  the 
sale  of  the  premises  to  one  Speck,  who  in  the  year  1796,  m&de  £l^^^^ 
a  like  sale  td  Charles  Drum,  the  defendant.    On  the  1st  July^»«S«>d 
1799,.Gla8s,  by  order  of  Drum,  and  in  Consideration  of  20  dol-  the  defend 
lars,  conveyed  to  Simon  Snyder,  who,  on  the  l3th  Nov.  1804,  Jha*'uh2^ 
in  constderatiod  of  one  dollar^  conveyed  to  the  lessor  of  theinutisdif 

ferent  from 

*l*here  tiatt  be  ao  qiie«ti«l  thai «  nahed  traetee  is  a  oompetent  wiiaew.    Per  ^^i^f^' 
Cabell,  J.  delivermg  th^  opinion  of  the  court,  in  Hanrej,  &c  ▼.  Aleiaader,  ftc.  1  oonVevaDoe 
Rand.  Eep.  296. 

Vot.  VIII.  61      . 
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plaintiff,  in  trust  for   Anthony,  Charles  Selin  and  Ago^s  Seliir^ 
as  joint  tenants  in  fee.     'Vh%  defence  of  Drum  beings  that  be  had 
an  equitable  estate  io-the  pfemises^  and  that  the  eonveyance  from* 
Glass  to  Snyder  and  from  Snyder  to  Sin^psoOi  was*  really,  in  trust 
to  secure  a  small  de))t  due  from  Drum4o  the  estete  o(«  Anthony 
Selin.     The  defendant  offered  to  provft,  by  the  oath  of  Jeremiah' 
Simpson,  the  lessor  of  the  plaintiff,  who  was  in  court,  willing  to 
be  examined,  that  the  deed  of  the  13th   November,  1804^  from> 
Simon  Snyder  to  him  ''was  drawn,  and  signed  by  the  saidiSimoo, 
without  the  knowledge  or  consent  of  Ihe  said  Jeremiah;  that  he 
.    had  no  knowledge  of  the  same,  or  of  the  trust  therein  contained,, 
ttntil  the  said  Simon  Snyder  brought  the  same  deed  to  him,  the 
said'Jeremiah,  to  be  recorded  in  September,  1805,  he,  being  at 
that  time  recorder  of  Northumberland  county;  th^t  a  conversa.- 
tion  then  and  there  was  held  between  the  said   Simon  and   the 
said  Jeremiah,,  wherein  the  said  Simon  declared^  that  the  deed 
afbresaid  was  not  intended  to  injure  Charles  Drurn^  but  rather  to 
serve  him,  and  that  the  property  described  in  said  deed  was  the 
property  of  Said  Drum,  subject  to  a  certain  small  sum  due  tathe 
estate  of  Anthony  Selin-'^     He  further  offered  to  prove,  by  the 
same  witness,  *^that   this  ejectment   was  brought  without  his 
knowledge,  and  -that  he  never  would  have  consented  to  let  his 
name  be  used,  for  any  other  purpose  than  to  enforce  the  payment 
of  the  sum  so  claimed."     This  evidenoe  wa&objj^cted  to^and  te* 
fused  by  the  court. 

Per  Cur.  Tilghanany  C.  J.  The  circumstance  of  Simjebn's 
being  a  trustee  and  lessor  of  the  plaintiff,  was  not  sufficient  foe 
the  rejection  of  his.  testimony.  It  i&said  by  Lord  Hardwicke^^ 
in  Fotherby  v.  Tate,  .3  Atk.  604,  that  a  trustee, .though  be  haa^ 
t;he  legal  estate,  is  considered  as  having  no  interest,  and  is  ex* 
amined  by  order  of  the  Court  of  Chancery  every  day.  We  have 
acted  uniformly  on  this  principle  in  <nir  courts  of  law.  The 
name  of  the  trustee  is  used  by  the  cestui  qtte  trusty  who  is  liable, 
for  the  costs  oi  suit,  and  is,  in  fact,  the  only  person  interesti^dv 


45.   Venddr* 

1;   • 

Saunders  v.  Addis,  May  T.  1828,  1  Bailey's  S.  Ca.  Rep.  49. 

S.  P.  Hale  v.  Smith,  6  Greenl.  Rep.  416 ;   Giese  v. 

Tbomas,  7  Har.  &  Johns.  Rep.  469;  Mockbee's  Adm'b 

V  Oabdnbr,  et  ux.  2  Hiir.  &  Oill,  177; 

^goods^iJ^     This  was  an  action  of  trover  to  recover  the  val^e  of  certain 


J__l-L'-     _.     .iU.,«Jr"^^HH^^^^^^»^^^^B^^i?IWBpPiM^HIi^ 


WITNESSES.— Fenaor.  ^83 

furniture,  of  which  the  plaintiff's  intestate  had  died  possessed,  J»o^t»^«P* 
but  wliich  the  defendant  claimed  as  his  own,  and  had  converted  ness  to«up 

'to  his  own  use.     The  conversion  was  proved,  and  the  only  ques-  §2^of  h» 
tion  was,  as  to  title.      The  defendant  called   a  Mr.  Taylor  to  vendee 
pro ve^  that  the  intestate,  a  short  time  previous  to  his  d^ath,  be-  tmrd  mt 

4ng  indebted  to  him,  had  authorised  him  to  make  ^aie  of  the  fur-  'n^aavenie 
niture  in  question,  in  orderto  discharge  the  debt,  and  famished  lytohis 
him  with  a  bill  of  sale  for  the  purpose;  and  that  he,  Taylor,  had  ^^  ' 
accordingly  sold  the  furniture  to  the  defendant.     This  witness 
was  objected  to  by >  the  plainiifl^  and  the  objection  sustained  by 
his  honor,  the  presiding  judge,  who  jield  Taylor  to  be  directly 
interested  in  the  event  of  the  suit.     The  jury  found  for  the  plain- 

(tiff,  and  the  defendant  moved  to  set  aside  the  verdict,4frnd  for  a 
new  trial,  on  the  ground,  tfadt  Taylor  was  a  competent  witness, 
and  had  been  improperly  rejected. 

Per  Cur.    JfoU.  J.     The  court  concurs  in  opinion  with  the 
presiding  judge,  as<to  the  interest  of  Taylor.     Having  sold  to 

fthe  defeixiant^  he  had  an  immediate  interest  to  support  his  title. 


2. 

•Frost  v.  Hill^  Oct.  T.  1829,  3  Wend.  N.  Y.  Hep. 386. 
It  appeared  in  this  case,  that  one  Pjerce  sold  some  household  But  a  Ten 
'furniture  to  oneHilI|the  plaintiff  below,*who  permitted  the  same  both  partite 
to  ^remain  in  the  possession  of  Pierce,  the  vendor,  who  subse*  °"  ^  "^^^ 
qifently  sold  a  part  of  the  same  furniture  purchased  by  Hill,  to  tie,  ua  com 
Frost,  the  defendant  below,  and  ia  an  action  6f  trover  brought  ^"^^^^ 
by  Hill  against  Frost  for  the  conversion  of  the  property,  Pierce  tber. 
^as  admitted  to  testify  for  the  plaintiff,  and   the  defendant  ex<« 

cepted. 

Per  Cur.  Savage^  C  J.  Pierce,  as  the  vendor  of  the  proper- 
ty, warranted  the  title  to  both  pupchasers,  and  is  liable  for  the 
Talue  to  the  losing  party;  and  so  far  as  his  interest  is  concerned, 
it  is  immaterial  which  succeeds;  his  interest  is  neutralized,  and 
lie  was^  thesefore,  a  competent  witness. 


3. 


^WEITZER  T^  MS£SB,  ET  Al.*  JXLXkH  T.  l8l4,  6  Binn.  Penu.  Rep.  ^.Tendorof 

p.  500.  landeisa 

'^  good  wit 

Teaies,  J.  The  general  rule  of  law  is  agreed  to  be,  that  a  ven-  naeetoshow 
dor  of  lands  is  a  good  witness  to  show  title,  when  there  is  no  gjjji^^ 
covenant  of  warranty.  ^^ntV!*^ 
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II.  INCOMPETENCY  OF,  FROM  WANT  OF  RELIGIOUS 

BELIEF. 

1- 

NoHTON  V.  Ladj>,  Nov.  T.  1828,  4  N.  Hamp.  Rep.  444.     S.  P. 
Wakefield  y.  Ross,  6  Mason's  Rep.  16. 

K  raon  '^  ^^'^  cause,  while  on  trial  before  the  jury,  oae  John  Hunter, 
who  isproT  was  offered  as  a  witness  on  the  part  of  the  phintitf.  On  the 
^^nl^a^ITd  P^'*^  ^^  ^^^  defendant  it  was  objected,  that  Hunter  was  not  a 
rvpcB^iy  competent  witness,  because  he  did  not  believe  in  the  existence 
that  he  had  ^^  ^  Qod»  And  it  was  proved  that  he  had  several  times,  within 
"he^Tibf  *"  a  short  time  before  the  trial,  stated  that  he  had  no  belief  in  the 
teaceofa     existence  otf  a  God. 

£^dmitted  ^^  ^^^'  ^^7  wl^o  openly  and  deliberately  avows,  that  he 
to  tasufy  in  has  no  belief  in  the  existence  of  a  God,  furnishes  clear  and  sat- 
jusiice.  isfactory  evidence  against  himself,  that  he  is  incapable  of  being 
bound  by  any  religious  tie,  to  speak  the  truth,  and  is  unworthy 
of  any  credit  in  a  court  of  justice.  This  witness  is  proved  to 
have  repeatedly  avowed  such  a  sentiment,  and  we  have  no  hesi- 
tation in  rejecting  him  as  a  person  worthy  of  no  credit;  ^  Cow. 
431,  Butts  V.  Swartwood;  18  Johns.  Rep.  98,  Jackson  v.  Grid- 
ley;  Willes,  Rep.  538,  Omichund  v.  Barker. 

2. 

Atwood  v.  Welton,  June  T.  1828,  7  Conn.  Rep.  66.     See 
Butts  v.  Swaktwood,  2  Cow.  Rep*  431,433. 

A  panon  ^^  ^^^  ^"^'  ^^  ^^^  Cause,  one  Scott  was  offered  as  a  witness, 
whodiabe  by  the  plaintiff,  but  was  objected  to  by  the  defendant,  on  the 
any  puniUi  g^'^und  that   he  did  not  believe  in  the  existence  of  a  Supreme 

turamSltef*  ^'"^K?  ^^^  *^  future  rewards  and  punishments,  nor  in  a  futare 
though  he  state;  and  to  these  points  several  witnesses  were  examined,  by 
the  exia*"  whom  it  was  proved,  that  "  said  Scott  professed  to  believe  in  the 
toncaoftbe  doctrine  of  the  Universalists,  and  in  the  existence  of  the  Su- 
Bemg,  and  preme  Being;  that  men  were  punisheu  in  this  life,  for  their  sins> 
arepuniih  ^^^  would  all  be  made  happy,  immediately  after  death,  by  their 
fdintUa    Creator.'^     The  judffe  admitted  the  witness,  and  he  testified  in 

aina^ianota*"®^^"®^' 

competeni        Verdict  for  the  plaintiff,  and  motion  for  a  new  triaU 

Dagget,  J.  In  the  view  which  I  take  of  the  condition  of  this 
witness,  he  should  not  have  been  admitted.  The  question  is 
not,  whether  a  person  who  believes  in  any  future  punishment, 
thoQgh  not  endless,  may  be  admitted  as  a  witness,  but  whether 
a^  person,  who  denies  oil  punishment  after  this  life,  and  who,  in 
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the  language  of  the  motion,  belives  that  men  vfi\\  be  punished 
in  this  life  for  their  sins,  but  immediately  after  their  death,  be 
made  happy^  be  a  competent  witness.  The  doctrine,  as  now  es  • 
tablished,  in  this  country  and  in  England/is,  that  if  a  person  be- 
lieves in  a  God,  the  iivenger  offalsehood,  in  a  future  state  of  re- 
wards and  punishments,  he  may  be  a  wifness,  and  not  otherwise. 
If,  on  enquiry  of  witnesses,  it  is  satisfactorily  proved,  that  the 
person  does  not  believe  in  a  future  state  of  rewards  and  punish- 
ments,there  is  not  thai  tie  upon  his  conseience,and  of  course,that 
sanction  which  the  law  requires;  and,  therefore,  he  ought  not  to 
be  sworn.  This  is  the  rule  of  the  common  law;  and  there  is  no 
adjudged  Case,  nor  hardly  a  dktumj  in  the  English  books,  against 
it.  In  Jackson  d.  Tuttle  v.  Gkidley,  18  Johns.  Rep.  98;  Curtis 
v.  Strong,  4  Day,  61 ;  Swift's  Ev.  48;  1  Swift's  Dig.  739,  this 
doctrine  is  laid  down,  and  the  reasoning  is  very  satisfactory.  A 
new  trial  must  be  granted. 

Ihsmer^  G,  J.  and  LanvMn  /•  were  of  the  same  opinion. 

Peterjy  J.  dissented. 

*  '  ' 

3.  .  . 

HuNSCOM  v.  HuNScoM,  Juue  T.  1818, 15  Mass.  Rep.  184, 2ded. 

p.  177. 

This  was  a  libel  for  a  divorce.  Ooncfm. 

On  the  trial,  a  witness  being  offered  to  prove  the  adultery,  the 
respondent's  counsel  objected  to  his  being  sworn,  and  founded 
bis  objection  to  the  competency  of  the  witness,  upon  his  profes- 
sed disbelief  of  a  future  state  of  existence,  and  offered  to  prove 
bis  repeated  declarations  of  such  belief.  But  the  court  admit- 
ted him  to  be  sworn,  and  said  the  objection  went  only  to  his 
credibility. 


III.  INCOMPETENCY  OF,  FROM  INFAMY  OF  CHAR- 
ACTER. 

1. 

The  People  v.  Whipple,  1827,  9  Cow.  N.  Y.  R.  707,  8.  S.  P. 
CusHMAN  v.  LoKER,  2  Mass.  Rep.  108;  Com'th  v.  Snell, 
3  ib.  82;  Churchill  v.  Lvtbr,  4  Mass.  Rep.  162. 

Duer^  Circuity  /.     At  the  present  day,  therefore,  a  conviction  4  ®°"^»« 
of  treason,  or  felony,  or  of  any  species  of  the  crimen  falsiy  will  asn,  felony 
incapacitate  the  party  convicted  from  giving  evidence  while  it  5be*cnmeii 
continues  in  force,   without  regard  to  the  punishment  inflicted  ;  ftlnrendm 

the  cofiYict 
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ISSTtotesti  (Hawkins,  b.  2,  c.  46;  1  Phil.  Er.  16;  1  Chit.  Crim.  Law,  600, 

fy.«  and  the  authorities  there  cited.) 

it  is  Terj  clear,  that  the  coaviction  of  an  infamous  crime,  and 
judgment  pursuant  to  it,  destroys  the  competency  of  the  party 
as  a  Witness;  per  Parker,  C.  J.  delivering  the  opinion  of  the 
court,  in  Cora'th  v.  Green,  17  Mass.  Rep.  515. 

2- 

The  United  States  v.  Bbockins^  3  Wash.  U.  S.  C.  C.  Rep. 

p.  99. 
Bat  aeon  ^^^  ^^  ^^^  Witnesses  in  this  case,  was  objected  to  on  the 
viciion  of  ground,  that  he  had  been  convicted  of  an  assault  and  battery 
and batury  with  intent'  to  murder,  and  had  been  sentenced  to  pay  a  fine, 
toianrder*  ^^^  ^^  ®^^  months  imprisonment,  as  appeared  by  the  record  pro- 
andaen       duced  in  evidence. 

And  impria  '    P^,  Cur. ,   The  punishment  of  this  offence  at  common  law,  is 
d""^ot"    fine  and  imprisonment,  and  frequently  the  pillory  is  added  ;  but 

it  seems   to   be  in  the  discretion  of  the  court,    f  n  lieu  of  the* 

« 

common  law  punishment  of  branding,  whipping,  and  pillory,  the 
penal  code  of  this  state,  has  substituted  confinement  and  hard 
labor.  Now,  even  if  the  incompetency  produced  by  conviction, 
depended  on  the  punishment,  instead  of  the  nature  of  the  offence, 
where  the  infamous  punishment  forms  no  part  of  the  sentence, 
there  would  be  no  disqualification,  because  it  might  have  been 
inflicted.  In  this  case,  the  punishment  by  fine  and  imprisonment, 
is  not  to  be  considered  as  an  infamous  punishment,  so  as  to  ren- 
der the  witness  incompetent.  .         • 

3. 

Commonwealth  v.  Green,  Maich  T.  1825^  17  Mass.  Rep» 
515,  636,  7.  S.  P.  Clark's  Lessee  v.  Hall,  2  Har.  & 
M'Hen.  Rep.  378,  9. 
Ob|eetiona  The  prisoner,  Green,  a  convict  in  the  state  prison,  was  indict- 
peteneyof  ^^  ^^^  ^^^  murder  of  one  Williams,  a  fellow  convict,  and  con- 
*7jjt|M8i,  victed.  Among  the  witnesses  produced  on  the  part  of  the  gov- 
aeonTietion^rnment,  was  one  Stoddard,  who  was  a  convict  in  the  state  pris- 
OTwtbe'      ^^  **  ^^®  *'"^®  *^*  murder  of  Williams  was  committed;  but  had 

*ConrictioD  and  jadginentfor  an  infamoua  crime  incapaeitates  a  peirBon  from  being 
a  wKneaa;  Lee  ▼.  Ganiell,  Lofil,  376,  for  every  apeciea  of  crimen  fabi,  aa  foi^;ery', 
perjary,  ■ubomation  of  peijary,  and  other  offences  which  involTO  the  charge  of 
fabebood.  It  wat  formerly  held,  that  panishments  were  the  mark  of  infamy, 
which  diiqu&lified  a  witness,  but  now  it  is  aniTersally  setUed,  that  it  is  the  nature 
•f  the  crime  committed,  and  not  the  punishment,  tliat  establishes  the  disqaalification; 
8  East  Rep.  99;  Cowp.  Rep.  3. 
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been  pardoned  previously  to  the  trial,  by  the  Executiveyand  was  made  at  the 
admitted  by. the  court  as  a  competent  witness.  After  the  ver-  ^^en  the 
diet,  and  before  sentence  was  pronounced,  information  was  r-e-  ^g-JJJ^^ 
eeived  by  the  counsel  for  Green,  that  Stoddard  had  been  formet*  besworn; 
fy  convicted  of  a  felony  in  New  York,  and  had  been  punished  by  Jip,Srted 
confinement  at  hard  labor  in  the  penitentiary.  This  was  a  mo-  *>yibe  re 
tion  for  a  new  trial.  coDTiction 

Per  Cur.     Parker,  C  /.     The  supposed  error  in  this  trial  is,  ^^ 
that  one  of  the  witnesses  on  behalf  of  the  government  stood  con- 
victed of  an  infamous  crime,  of  which  he  had  not  been  pardoned, 
and  thai  thereby  he  was  rendered  incompetent  as  a  witness.    The 
objection   was  not  made  at   the  trial.     It  could  not  hare  been 
made  at  that  time;  for  the  fact  was  probably  not  then  known  to 
the  prisoner,  certainly  not  to  his  counsel.     It  is  very  clear,  that 
the  conviction  of  an  infamous  crime,  and  judgment  pursuant  to 
it,  destroys  the  competency  of  the  party  as  a  witness.     But  it  is 
equaHy  clear,  that  whenever  that  objection  is  made  to  a  witness, 
it  must  be  supported  by  the  record  of  the  conviction  and  judg- 
ment.    These  must  be  produced  and  offered,  when  the  witness  is 
about  to  be  sworn,  or  at  farthest,  in  the  coarse  of  the  trial.     If 
that  opportunity  is  omitted,  it  is  no  legal  cause  for  setting  aside 
a  verdict,  that  such  witness  has  testified   in  the  cause.     All  the 
books  which  treat  of    this  subject,  are  positive  and  express  in 
the  declaration,  that  the   party  objecting  must  be  prepared  with 
tiie  record;  and  as  some  of  them  express  it,  come  with  it  in  his 
hand ;   or  he  shall  not  be  heard  against  the  competency  of  the. 
witness.     This  rule  is  stvictand  it  ought  to  be  so;  for  if  any 
thing   short  of  a   record   should   be  admitted  to   impeach   the 
competency  of  a  witness,  it  would  be  easy  for  parties  accused  to 
protect  themselves  from- punishment :   and  it  would  be,  in  most 
cases,  impossible  for  the  witness  attacked,  without  previous  no* 
tice,  to  defend  his  reputation.     Not  only  must  infamy  be  proved 
by  record,  but  the  objection  shall  not  be  heard  without  a  record. 
For  otherwise,  the  witness  tnightbe  disqualified  without  cause; 
and  no  man  ought  to  be  allowed  to  charge  another  with  an  infa- 
mous crime,  and  thereby  deprive  him  of  his  standing  in  court  as 
a  witness,  without  being  ready  to  support  the  charge  byevi-* 
dence,   which  cannot   be   impugned.     If  the  suspected  witness 
may  himself  be  inquired  of,  whether  he  has  been  convicted,  or 
if  other  evidence  than  the  record  may  be  given,  it   is  only  to  ef- 
fect his  credibility;  and   he  may  contradict  the  evidence  by  tes- 
timony in  favor  of  his  character.     It  being  the  rule,  that  objec- 
tions to  the  competency  of  a  witness,  founded  on  conviction  of 
crime,  must  be  made  at  the  trial,  and  when  the  witness  is  offered 
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to  be  sworn;  it  follows  that,  because  a  witness  was  sworn  in  the 
cause,  who  is  since  found  to  hare  been  so  conricted,  the  tarial 
was  noty  for  that  cause,  erroneous  or  irregular;  mad  a  new  trial^ 
on  that  account,  cannot  be  demanded  as  a  right. 

4. 
Commonwealth  v.  GaEEir,  March  T.  1822,  17  Mass.  Rep.  p« 

Theconvic  515,549. 

Uonofanin  Green  was  convicted  of  murder.  Among  the  witnesses  pro- 
crime  in  a  duced  and  sworn  on  the  part  of  the  government,  was  one  Stod- 
oounury,  or  ^^^^9  ^^^  ^^^  been  convicted  of  felony  in  the  state  of  New  York, 
inftnyoth  and  had  been  punished  by  confinement  to  hard  labor  in  the  pen- 
United^  itentiary.  This  fact  did  not  come  to  the  knowledge  of  the  pris- 
^^**nd*^  oner's  counsel  until  after  conviction;  and  on  a  motion  for  a  new 
theiubjeet  trial,  it  was  contended  by  the  prisoner^  counsel,  that  the.  con- 
WciSw  mT  miction  of  Stoddard  before  a  court  of  competent  jurisdiction  in 
toeompe      N^ew  York,  rendered  him  incompetent  to  testify  in  the  courts  of 

tent  witness  .%•      .    . 
intlMeottiu  tnis  state. 

ofMassa  p^  Q^^,  Parker^  C  J.  We  have  come  to  the  opinion,  that 
there  is  no  difference  in  the  effect  of  a  conviction,  in  regard  to 
the  competency  of  a  witness,  between  any  state  in  this  union 
and  any  foreign  state;  and  that,  in  neither  case,  is  the  witness  to 
be  excluded,  on  account  of  such  conviction. 

5. 
State  v.  Candleh,  Dec.  T.  1824,  3  Hawk's  N.  Ca.  Rep,  393. 
nito^ther      Indictment  for  forgery. 

wise  in  N.       One  Garth,  an  accomplice  in  the  felony,  was  called  to  prove 

Ikdd^iu     ^^^  ^^^^  '^  forgery.     He  was  objected  to,  on  the  ground,  that  he 

^'Nna  wii  had  been  convicted  of  forgery  in  the  state  of  Tennessee;  and  in 

be«n  eonric  suppoi't  of  the  objection,  a  duly  authenticated  transcript  of  a  re- 

JJ|J»Tjn   cord  from  Tennessee  was  produced,  showing  that  one  Barktey 

wasineom  had  been  indicted,  tried,  convicted,  and  received  sentence,  for 

SeMuru    f"^^g^ry-     The  identity  of  Garth,  the  witness,  and  Berkley,  the 

of  North      convict,  was  fully  proved;   and  it  was  also  ^  shown,  that   Grarth 

had  actually  been  whipped,  placed  in  the   pillory,  and  suffered 

the  other  punishment  directed  in  the  judgment.     The  court  held, 

that  the   objection  went  to  the   credit  of  Garth,  and  not  to  his 

competency,  and  he  was  sworn.     The  defendant  was  found  giril- 

ty.     The  admission  of  the  testimony  of  Garth  formed  the  ground 

of  a  motion  for  a  new  trial,  which,  having  been  refused,  the  de- 

fendant  appealed. 

Taylor y  C.  J.     That  rule  of  the  common  law,  which  renders  a 
person  incompetent  to  give  evidence  in  a  court  of  justice  who  has 
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been  convicted  of  an  infamous  offence,  is  not  the  consequence 
of  an  artificial  system,  or  a  state  of  society  peculiar  to  certain 
coauQunilies^  but  is  founded  in  the  constitution  and  nature  of  hu- 
man associations  generally,  and  is  dictated  by  the  necessity,  uni- 
versally felt,  of  maintaining  '.'^r:  purity  /  I-**  ^nstituticnr  through 
which  justice  is  administereu.  A  man  ^vt.'j  tanJa  oOf*victed  of 
falsehood,  by  a  tribunal  having  competeiit  ;ar':£:'.*:on  of  the  of- 
fence, is  deprived  of  the  common  presumption,  raised  by  law  in 
favor  of  witnesses,  that  they  will  tell  the  truth  j  he  can  no  Jnnger 
be  confided  in,  when  he  deposes  to  facts  and  circumstances  af-  . 
fecting  the  rights  of  others,  and  therefore  the  law,  that  the  stream 
of  justice  may  not  be  polluted,  will  not  suffer  such  a  witness  to 
be  heard.  The  objection  attaches  to  his  state  or  condition, ^hich, 
whenever  it  is  necessary  to  be  considered  in  relation  to  its  influ^ 
ence,  on  the  security  of  others,  may  be  taken  with  propriety,  if 
no  technical  rules  interpose  to  prevent  it.  For  the  subject  it- 
self  is  of  a  moral  nature,  independent  of  the  conventions  of  men; 
and  as  truth  and  justice  are  not  confined  by  geographical  limits, 
but  are  co*extensive  with  the  concerns  and  relations  of  civilized 
communities,  the  crime  which,  in  reason,  renders  a  wntness  in-* 
competent  in  one  country,  must  do  so  in  all.  The  principle  of 
the  exclusion's  universal,  and  ought  to  be  binding  every  where, 
though  it  may  have  peculiar  modifications  stamped  upon  it,  ac- 
cording to  the  usages  and  manners  of  different  nations.  (The 
learned  judge,  after  noticing  a  few  of  the  English  cases,  pro- 
ceeds)— Considering  the  subject  in  reference  to  technical  rules, 
I  should  believe  that  an  English  court  of  justice  would  either 
not  notice  a  conviction  in  another  country,  or  leave  it  to  the  ju- 
ry as  an  objection  to  the  credibility  of  the  witness.  But  the  con- 
stitution of  the  United  States,  and  the  act  of  Congress  made  in 
pursuance  thereof,  hare  changed  the  law  in  this  respect,  and  fur- 
nished satisfactory  ground  for  the  exclusion  of  this  witness. 
The  act  of  Congress  of  1790,  c.  11,  declares,  *^that  the  fecords 
and  judicial  proceedings,' authenticated  in  the  mariner  prescribed^ 
shall  have  such  faith  and  credit  given  them  in  every  court  with- 
in the  United  States,  as  they  have  by  law  or  usage  in  the  courts 
of  the  states  from  whence  the  said  records  are  or  shall  be  taken.^^ 
The  faith  and  credit  which  wx>uld  be  given  to  this  recotd  in  the 
state  of  Tennessee,  must  also  be  given  to  it  in  this  state;  and  be* 
ing  exhibited  here^  it  shows  that  Garth  has  beta  convicted  of  a  * 
crime  which,  according  to  the  laws  of  bath  states,  renders  him 
an  incompetent  witness*  That  a  witness  who,  if  he  were  offered 
in  Tennessee,  to  charge  another  with  a  dollar,  should  be  rejected  •  - 
there,  and  be  admitted  here  to  affect  life  and  character;  that  he 
Vol.  VIII.  62 
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s&ouM  be  receWed  here  id  the  state  courts  and  rejected  in  tbe 
fcderal  courts;  and  that,  in  a  country  where  so  many  motires 
impel  the  citizens  to  explore  new  regions,  they  may  be  followed 
and  judicially  destroyed  by  persons  upon  whom  the  law  of  their 
native  state  has  set^  note  of  infamy;  arc  effects  of  so  mischier- 
pus  a  character  as  to  be  averted,  if  legally  possible* 

Hendersmy  J.  delivered  an  opinion,  concurring  with  the  Chief 
Justice. 

Hally  7.  dissented. 


lY.  INCOMPETENCY  OP,  FROM    INTEREST. 

(A)  General  rule.    ^ 
1. 

WvHK  AND  WIFE  v.  WiLLiAMs,  Dec.  T.  1823,  Ala,  Rep.  137. 
S.  P.  Smith  v.  Downs,  6  Conn.  Rep.  367. 
An  interest     Ptr  CuT.     Lipsomby  /.     That  a  person,  having  a  direct  and 
isincomiM  immediate  interest  in  the  event  of  the  suit,  is  not  a  competent 

uatimoSr'*  ^^*^^*^f  *®  *  ^^^^  ^f  evidence  so  well  settled  and  supported,  that 
It  does  not  now  require  the  aid  of  argument. 

2. 

MboRE  V.  ITiTCHcocK,  May  T.  1830,4  Wend.N.  Y.  Rep.  296,7. 
TUt  re«8M  ^^^  ^^^'  Savage,  C.  J.  The  reason  why  a  person  interested 
ofithcnjie.   is  incompetent  is  a  supposed  want  of  integrity  ;  that  his  interest 

creates  a  bias  in  his  mind,which  will  induce  him  to  testify  incor- 

rectly^^to  benefit  himself. 


(B)   Of  THE  KIND  AND  DEGREE  OF  INTEREST  WHICH  IS  SUFFr- 

GIENT.TO  DISQUALIF1&  iLWlCNESS. 

1. 

TxK  Etck  v.  Bill,  May  T.  1830,  5  Wend.  N.  Y.  Rep.  55.  S: 
P.  M'Leod  v.  Johnson,  4  Johnsi  Rep.  12j9;  Hart  v. 
Deamer,  6  WemK  Rep.  499;  Moore  v.  Hitchcock,  4 
ib«  297  ;..  Hates  v.  Grier,  4  Binn.  Rep.  83;  Lewis  v. 
Manly^.  2  Yeates'  Rep.  200  ;  Fernsler  v.  Carlin,  3 
Sik.R.  132;  Asbmead's  Rep.  133  ;  2  Bailey's  Rep.  183;: 
7  Mass^Rep.  26-,. 11  ib.  242,368;.  12  ib.  20. 
A"^^      Fer.  Gnr.    Savuge,  C.  J.     The  rule  is,  that  an  interest  in  the 
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cause,  to  exclude  a  witness,  must  be  direct  and  certain,  not  con*  toeiclud«m 
tingent.    The  rule  laid  doi^n  by  elementary  writers  is,  that 'the  must  be  di 
interest^to  render  a  witness  incompetent,  must  be  a  pr^s^nt,  JJJJ*^*^ 
certain^  rested  interest,  and  not  uncertain  or  contingent;  2  Stark,  eontingent* 
Er.  745. 

2. 

Scott  v.  M'Lgllan,  et  al.  May  T.  1823, 2  Greenl.  Me.  Rep. 

199,  205. 
Per  Cur.     Westonj  J,     It  is  not  (he  amount  of  interest,  wbicli  ^[SI2,trt 
determines  the  question  of  competency.     A  small  interest  may  *^^*T*V. 
have  as  much  influence  upon  some  minds,  as  a  greater  upon  oth*  Scient. 
ers.     In  order  to  exclude,  altogether,  testimony  which  might  be 
liable  to  that  bias,  by  the  general  principles  of  the  law  of  evi- 
dence, any  direct  interest,  however  small,  renders  the  witness 
incompetent. 

a. 

Ga«e  v.  Stewart,  May  T.  1809,  4  Johns.  N.  Y.  Rep.  293.     y^^^^^ 

Stewart  sued  Gage  in  the  court  below,  in  trespass,  for  taking  witness  is 
out  of  his  wagon  a  barr^, -containing  10  gallons  of '^biskey.  ]U^*j;^"'jJ^- 
Upon  the  trial,  Stewart  offered  one  Andrews  as  a  witness.     The  ofuw  d« 
defendant  objecleS^to  ^is  competency,  inasmuch  as  he  was  the  cannot  be 
owner  of  the  wfai&ey,  and  had  sent  ^Stewart  to  bring  it.     The  ^'™J^ 
fact  was  admitted^.and  the  Justice  ruled,  that  the  witness  should  to  another 
not  give  evidence  to»the  jury  -as  to  the  whiskey,  but  confine  him-  P^^^ 
self  to  the  barrel.    The  plaintiflf  claimed  one  dollar  for  the  bar- 
rel, eight  dollars  and  seventy -five  cents  for  the   whiskey,  anU 
^  five  dollars  for  the  detention.     Thejury  found  a  verdict  for  nine 
dollars  and  forty-three  cents. 

Per  Cur.  The.  witness,  Andrews,-«s  *t>wner  <if  the  ^p^hiekey, 
was  directly  interested;  and  if  a  witness  is  intereated  in«ever  so 
small  a  part  of  the  demand,  he  is  incompetent.  The  least  de- 
gree of  interest  will  disqualify  a  witness.  The  plaintiff  claimed 
the  whiskey,  as  well  as  damages  for  the  detention;  and  the  ver- 
dict must  have  included  the  whiskey. 

To  allow  a  witness  to  testify  as  to  part  of  a  demand,  when  he 

'^A  mere  bias  or  pessibtUtjr  of  interest  does  not  disqiMUfj;  Walton  ▼.  SheUey,  t 
^  T.  R.  «96;  Carter  v.  Peaiee,  1  ib.  1S35  Jones  v.  Brook,  4  Taun.  464.  But  the  in« 
terest  to  exelnde  aust  be  direct  in  the  event  of  t^e  suit,  as  a  liability  to  pay  costs; 
Towneend  v.  Downing,  14  East  Rep.  565.  The  witness,  to  be  incompetent,  must 
have  an  interest  in  the  result  or  in  the  record;  Jordaine  v,  Lasbroke,  7  T.  R.  601 ; 
Smith  Y*  Pntyer*  7  ib.  50;  Bent  t.  Baker,  3  ib.  27. 
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is  interested  in  another  part,  is  dangerous,  and  cannot  be  allow- 
ed.    The  judgment  must,  therefore  be  reversed. 

»  * 

4. 

Bill  v.  Porter,  JulyT.  1831,  9  Conn.  Rep.  29. 

tMU^al"       Per  Cur.     WUliamSy  J.    In  this  slate,  it  is  a  well  settled  rule, 

exclude  a    ^y^^^  ^^  interest  i^  costs  will  exclude  a  witnesss;  Beach  v.  Swift, 

2  Conn.  Hep.  269,  274;   Barnwell,  et  al.  v.  Mitchell,  3  ib.  101, 

105,  6,     A  liability  for  costs  of  suit  renders  a  witness  incompe- 

jtent  ;  Owens  v,  Collinson,  3  Gill  &  Johns.  Rep,  34. 

5. 

Smith  v.  Downs,  .June  T.  1827,  6  Conn.  Rep.  366.  S.  P.  Gil- 
pin, q.  t.  V.  ViNtJENT,  9  Johns.  Rep.  219;  Stimmel  v. 
Underwood,  3  Gill  &  Johns.  Rep.  282;  Carman  v. 
Foster,  Ash..  Rep.  133;  Long  v.  Baillie,  4  Serg.  & 
Rawle's  Rep.  226;  Moore  v.  Hitchcock,  4  Wend.  N.Y. 

An  honor*  R^P-  ^2. 

ryoliU^a  •      Q^  tjjg  1^^^!  pf  tijjg  cause,  one  Smith  was  offered  {as  a  witness 
outale^    on 'the  part  of  the  defendant,  upon  which  the  plaintiff  enquired 
downoi      ®f  '^'°™»  whether  he  did  not   consider  himself  under  a  honorary 
renderawit  obligation  to  pay  the  judgment,  or  some  part  of  it,  if  the  plain- 
petenu        tiff  should  recover  one  against  the  defendant;  to  which  he  an- 
swered, that   he  was  not   legally  bound  to  pay.  any  thing;  but 
that  he  considered  himself  under  an  honorary  obligation  to  pay 
some  part  of  the  judgment,  in  case   a  recovery  should  be  had  ; 
but  how  much  he  was  bound  in  honor  to  pay,  he  had  not  deter- 
mined.    The  plaintiff,  thereupon  objected  to  the  competency  of 
the  witness;  and  the  court  excluded  him,  and  the  defendant  ex- 
cepted. 

Hcxmcr^  Cp  J.  after  a  very  elaborate  and  extensive  review  of 
the  English  and  American  cases,  on  the  subject,  comes  to  the 
conclusion,  that  an  honorary  obligation,  without  a  legal  interest 
does  uot  render  a  witness  incompetent ;  in  which  the  other  mem- 
bers of  the  court  concurred. 
Judgment  revjersed. 

6. 

Clevkrly  v.  M'Cullough,  June  T.  1834,  2  HilPs  S.  C.  Rep. 
445,  6.  S.  P.  DoRSKY  V.  Gassaway,  2  Har.  &  Johns. 
Md.  Rep.    410;  Terryv.  Bklcher,  1   Bailey's   S.  C. 

Rep.  571. 
A  person  is  ' 

aa  ineomp^      Per  Cur.     Harper^  C.  J.     The  principle  applies  which  is  sus 
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tained  by  the  authorities  referred  to  in  the  argument,  (1  Phil.  *cnty'*. 
Ev.  52;  2  Stark.  Ev.  T70,  and  the  cases  there  referred  to,)  that  creasea 
a  party  is  an  incompetent  witness  to  increase  a  fund,  out  of  which  ^hich  he  u 
he  is  to  receive  a  dividend.  torecc«v«;i 

dlMUCItU. 


(C)  Obj£CTiom8  to  witnesses  on  the  ground  of  interest, 

WHEN   MADE. 

CoMMONWEATH  V.  Green,  March  T.  1822  17  Mass.  Rep.  538. 

Per  Cur,     Parkery  C.  J.     It  is  a  rule  in  civil  as  well  as  crira-  Objcciions 
inal  actions,  that  objections  to  witnesses,  on  the  ground  of  inter-  on  ii,c 
est  or  infamy,  must  be  made  at  the  trial;  and  it  is  necessary  that  ^,1?"^^,"^ 
it  should  be  so   established;  for  otherwise  there  would   no  ter-mustbc 
mination  to  suits.     Parties,  knowing  the  facts  which  constitute  {^|"[^*^*^*'* 
objections,"  would  conceal  them  until  the  trial  was  over,  for  the 
very  purpose  of  having  two  chances  of  success ;  and  it  would 
seldom  be  known,  that  they  had  concealed  their  knowledge. 


(D)   Interest  of  a  witness,  how  proved. 

1. 
Chance  v,  Hine,  July  T.  1826,  6  Conn.  Rep.  231. 

Ejectment.  »fHc  inter 

The  plaintiff,  to  establish  his  title  to  the  demanded  premises,  ©^t  of  a  wit 
offered  one  Munn  as  a  witness.     The  defendant  objected  to  his  cause,  may 
competency,   on  the  ground   that   the   suit   w-as  prosecuted  for  ^J/JJ*]^y' 
Munn^s  benefit,  and  that  he   was  interested  in  the  event  of  it;  ihe  tcsmno 
and  the  defendant  adduced  testimony  to  that  point.  After  hearing  wiiMcascs,*^ 
it,  the  court  found,  that  Munn^s  interest  in  the  event  of  the  suit,  ^'^  \>y^nfit 
was  not  proved;  and  he  was  admitted  to  testify.     The  counsel  of  the  wit 
for  the  defendant  then  proposed  to  make  the  same  enquiry  of  the  [JJ^faftcr '* 
witness  himself,   to  which  the  plaintiff  objected;  and  the  court'the  pany 
decided,  that  as  the  defendant  had   elected  Jiis  mode  of  proving  rxccfHion* 
the  interest  of  the  witness,  and  had  failed,  he  was  bound  by  his  Jiasrcwrted 

.  Ill  1  f  1  •'  to  ill-  torm 

election,  and  could  not  resort  to  the  mode  proposed.  ermodc, 

Verdict  for  the  plaintiff,  and  motion  for  a  new  trial,  on  the  ^^|^||jf^n '* 
ground  that  the  decision  of  the  court  was  incorrect.  n^  *»avc  ra 

Per  Cur.     Lanmanj  J.     I  am  quite  satisfied,  that  the  decision,  uic latter, 
at  the  trial  was  right,  both  as  to  the  law  and  the  practice,  on  the 
point  in  controversy  ;  and  I  could  hardly  have  supposed,  that  at 
so  late  a  day,  the  proposition  would  have  been  doubted.     As  a 
general  rule   of  evidence,  when  a  witness  is  offered  in  a  cause, 
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and  an  objection  is  raised  against  him,  it  i^  incumbent  on  the  par- 
tj  wishing  to  exclude  him,  before  he  testifies^  to  show  his  in- 
competency; for,  every  witness  offered  is  presumed  to  be  com- 
petent until  the  contrary  appears.  The  reason  of  this  rule  is 
obvious,  as  it  tends  to  save  time,  and  so  to  promote  the  conve- 
nience of  the  parties,  as  well  as  that  of  the  public.  It  is  an  an- 
cient and  useful  rule,  and  certainly  should  not  be  violated  or  dis- 
regarded,  on  any  ordinary  pretext.  The  incompetency  of  the 
witness  may  be  established,  either  by  calling  witnesses  to  show 
the  fact  upon  which  the  objection  rests;  or,  the  witness  may  be 
himself  examined  upon  the  voir  dire^  and  thus,  as  the  case  may 
-  be,  become  a  witness  of  his  own  incompetency.  But  when  the 
objector  has  made  his  election,  in  presence  of  the  court,  and 
pursued  his  objection,  in  a  manner  most  eligible  for  his  purpose, 
it  has  always  been  deemed  a  positive  waiver  of  every  other 
mode  of  proving  the  fact;  unless,  indeed  as  is  sometimes  practi- 
sed, the  party,  in  an  early  stage,  suggests  to  the  court,  his  ap- 
prehension, that  the  witness  has  an  interest,  which  his  testimo- 
ny will  develope,  to  render  him  incompetent ;  in  which  case,  he 
claims,  that  although  he  permit  him  to  be  sworn  in  chief,  he 
shall  reserve  the  right  of  moving  the  court,  that  the  testimony  of 
such  witness  be  disregarded,  and  holden  as  though  it  had  not 
been  given  in  the  cause. 

These  rules  are  founded  on  principles,  so  long,  and  so  well 
recognised,  and  so  entirely  suited  to  the  subject  of  judicial  pro- 
ceedings, as,  in  my  opinion,  to  be  free  from  any  just  objection. 
Indeed,  it  would  be  embarrassing  to  the  parties,  inconvenient  to 
the  court,  and  productive  of  a  delay  of  justice,  to  adopt  any  oth- 
er rule.  I  am  clearly  of  opinion,  that  the  decision  of  the  judge 
was  correct. 

2. 

Stebbins  and  another  v.  Sackktt,  June  T.  18?4,  5  Conn. 

Rep.  258. 
fiuiarewrt  per  CSir.  Hostner^  C.  J.  There  are  two  ways  of  proving  a 
tAprovTthe  witness  interested  in  a  cause;  first,by  examining  him  on  a  voirdire\ 
interest  of  and  secondly,  by  showing  his  interest  from  other  evidence.  But 
on  one  both  those  modes  cannot  be  pursued  at  the  same  time  ;  and  the 
So^mit  election  of  one  conclusively  bars  any  recourse  to  the  other; 
preclude  re  The  Queen  v.  Muscot,  10  Mod.  193;  Mifflin,  etal.  v.  Bingham, 
^'Si?'r,io  1  Da"-  272,  275;  Bridge  v.  Willington,  1  Mass.  Rep.  219,  222; 

privehw  in  fiutler  V.  Butler,  3  Day,  214.     The  rule  is  not,  that  in  the  same 
terest  on  a  i  j »  » 

dUtinct       case,  the  interest  of  the  witness,  on  one  set  of  facts,  may  not  be 
**'^'*^       proved  by  disinterested  testimony,  and  that  afterwards,  hi?  inter- 


r 
t- 
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est  on  a  different  set  of  facts,  may  not  be  proTed,  uncler  the  vior 
dire]  but  it  is,  that  *^  at  the  snme  time,'*  or,  more  correctly,  on 
the  same  groand,  these  -  distinct  modes  may  not  be  resorted  to. 
When  a  party  has  proof  of  the  witness'  interest,  which,  for  the 
moment,  he  thinks  proper  to  suppress,  he  shall  not  be  permitted 
to  enquire  of  him,  under  the  voir  dire^  and  thus  sport  with  his 
conscience,  (Butler  v.  Butler  3  Day,  214,  218,)  with  a  view  of 
contradicting  him  by  other  evidence;  or,  if  he  has  made  the  en- 
quiry by  other'testimony,  be  is  equally  precluded  from  interroga- 
ting the  witness  under  the  voir  dire.  But  where,  as  in  the  present 
case,  the  enquiry  of  interest  arises  at  different  times,  and  on  dis- 
tinct grounds,  I  can  see  no  possible  objection  to  the  establish- 
ment of  it,  by  different  modes  of"testlraony. 


Y.  COMPETENCY  OF  AN  INTERESTED  WITNESS,  HOW 

RESTORED. 

I   (A)  By  RELEAsa.* 

1. 

Cate's  adm'r  v.   The  heirs  at  law  of  Wacter,  June  T. 

1834,  2  Hill's  S.  C.  Rep.  443. 
Per  Cur.     O^JiTed^  J.     That  a  person  offered  as  a  witness  in  An  iniereaft 

oci  witness- 

a  cause,  who  has  an  ilnterest  m  the  result,  may  be  rendered  com-  maybere(> 
petent  by  releasing  his  interest,  is  a  common  and  familiar  princi-  ^[jJt*^!?' 
pie  of  law.  release. 

2. 

Tallman  v.  Duciier,  May  T.  1831,  7  Wend.  N.  Y.  Rep.  180. 

Ducher  sued  Tallman,  for  a  false  representation  in  the  sale  of  when,  of>* 
sheepjandonthetrialofthe  cause  proved  his  case.  The  defendant  ^?  «ami» 
tlten  callea  one  Lo;se6,as  a  witness,  who  was  present  at  the  sale,  wHness  in- 
and  proved  a  state  of  facts  which  showed, 4hat  if  such  represen-  aiwover^ 
tation  wasnw&de.by  the  defendant,  it  was   subsequentlv  waived  thatheisin- 
by  the  plaintiff.     On  his  cross-examination,  it  appears  that  the  thecvemofJ 
witness  owned  part  of  the  sheep  sold,  and  that  if  there  was  a  },^®-^,JJJ^^, 
recovery,  he  was  liable  to  contribution.-    The  court  decided,  that  may  here 
his  testimony  must  be  rejected.     The   defendant   offered  to  re-  JJiIj^  **!/*' 
lease  him  from  all  claim  to  contribution,  as  preliminary  to  a  re*  ter which 

*  *  he  inav  be 

examination.     Thq-plkintiff's  counsel  objected,  that  if  released,  re-examio* 

ed. 
*  A  release  remoTea  the  incompetenay  of  a  witness  oci   the  score  of  iiflerest; 
Mandeville  v.  Ferry,  €  Gall's  Rep.  78. 
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lie  ought  not  to  be  re-examined,  and  the  court  sustained  the  ob- 
jection, and  charged  the  jury  to  disregard  bis  testiaiony;  who 
accordingly  did  so.     The  defendant  excepted. 

Per  Cur.     JSTelsmy  J.    The  court  certainly  erred  in  excluding 
the  witness  Losee,  after  the  offer  of  release  from  the  plaintiff  in 
error;  for  if  before  interested,  on  the  ground  that  he  would  be 
bound  to  make  contribution,  the  release  would  have  removed  it. 
The  defendant  was  in  time  in  releasing  the  interest  of  the  wit- 
ness when  the  objection  was  made  to  his  evidence  on  that  point, 
•    as  was  offered  in  this  case.    The  decision   of  the  coiirt  was 
equivalent  to  an  exclusion  of  the  entire  evidence  of  a  compe- 
tent witness  for  the  defendant.     A  party,  in  consequence  of  ra- 
ther modern  practice,  is  not  bound  to  establish  the  interest  of  a 
witness,  in  order  to  exclude  him  upon  a  preliminary  inquiry  be- 
fore he  is  sworn   in  chief;  and  if  his   interest  appears   in  the 
course  of  his  examination,  the  objection  may  betaken  ;  Peake's 
Ev«  195;  6  Johns.  Rep.  538.     But  this  relaxation  of  the  ancient 
practice   would  be  very  unjust  and  unreasonable,  if  it  did  not 
take  along  with  it  the  right  of  the  adverse  party,  whenever  the 
exception  was  taken  to  remove  it. 
Judgment  reversed. 

3. 

Skillingeh  v.  Bott,  Nov.  T.  1814,  1  Conn.  Rep.  147. 

^firr Kavhig      frover  for  a  horse  and  carriage. 

brenduiy  ■  On  the  trial,  on  the  issue  of  not  guilty,  it  appeared  that  the 
wu?ask«d  defendant,  as  a  sheriff's  deputy  attached  the  property  described 
If  he  did  not  Jn  the  declaration,  by  direction  of  one  Betts,  in  a  suit  brought  by 
pay  liie  him  against  one  Wallace,  on  a  promissory  note.  The  defendant 
profidcda  '"^'^^J  ^^  ^^^  attachment  for  his  defence,  and  offered  Betts  as  a 
recovery  witness,  to  prove  his  part  of  the  issue.  The  plaintiff ^s  counsel 
against  the  <^bjected  to  the  competency  of  Betts,  on  the  ground  that  he  was 
pariycal     directly  interested  in   the  event  of  the  suit.     The  defendant's 

ling;  an  -^  , 

swcred  in  Counsel  then  produced  a  discharge  from  the  defendant  to  Betts; 
Uverheid*^  upon  which  Betts  was  asked,  if  he  did  not  expect  to  pay  the 
that  he  was  judgment  and  all  expenses,  provided  a  recovery  should  be  had 
"ent^vtt"^*  against  the  defendant?  To  which  he  replied,  "  I  certainly  do." 
neM.  'Yhe  plaintiff's  counsel   urged  this  as  an  objection  to  his  being 

admitted  to  testify ;  and  the  court  thereupon  excluded  him. 
V      The  jury  having  found  a  verdict  for  the  plaintiff,  the  defend- 
ant moved  for  a  new  trial,  on  the  ground  that  the  court  mistook 
the  law,  in  thus  excluding  the  witness. 

Per  Cur.     Ingersolly  J.     It  is  my  opinion,  that  the  court  did 
right  in  excluding  the  witness.     It  seems,  the  discharge  was  giv- 
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ea  to  the  witness  in  order  to  qualify  him  to  testify  in  a  cause,  in 
which  he  was  directly  interested,  and  in  which  he  was  bound  by 
every  honest  principle  to  indemnify  the  defendant.  In  such  a 
case,  though  a  discharge  be  given  to  the  witness,  it  ^comes  in  a 
very  questionable  shape,  even  if  nothing  more  appears  than  the 
discharge  itself.  But  if  immediately  a]^er  it  be  given,  and  at 
the  very  time  when  it  is  produced  before  the  court,  the  witness 
says  he  considers  it  as  nothing,  the  inference  must  be,  that  it  was 
a  sham  business,  by  the  parties  to  the  discharge,  that  it  should 
exonerate  the  witness  from  the  liability  to  indemnify  the  defend* 
ant  for  taking  the  property  as  stated  in  the  motion. 
New  trial  denied. 


(B)    BV  ASSIGNMENT. 

Gate's  abmr.  v.  The  heibs  at   law  of  Wactek,  June  T. 

.      1834,  2  HilPs  Rep.  442. 

This  was  an  appeal  from  the  Ordinary;  and  the  purpose  of  the  '^^^/^ 
proceeding  before  him,  and  here,  was  to  set  up  and  establish,  as  wiuieas 
the  last  will  and  testament  of  William  Wacter,  deceased,  a  paper  ^fj^^^ 
which  was  offered  for  probate  before  the  ordinary  and  circuit  well  by  an 
court.     The  original  will  of  the  execution,  of  which,  according  wiiKout 
to  the  act,  there  was  abundant  proof,  was  lost  or  destroyed;  and  ^j^^^\ 
it  was  proposed  to  establish  the  contents  as  alleged  to  be  con-  lease  of  in 
tained  in  the  copy  produced.     Several  witnesses  were  examined,  ^^^^' 
but  the  principal  witness  offered  by  the*plaintiffs,  who  wrote  the 
original  will,  and  who  prepared  the  copy  exhibited,  was  Wm«  M. 
Myers.     He  was  objected  to,  on  the  ground  that  he  claimed  an 
interest,  there  being  a  legacy  to  himself.     For  the  purpose  of  re- 
storing his  competency,  he  assigned  and  transferred  in  writing, 
(which  was  produced,)  his  interest  in  the  legacy  in  question,  to 
one  Preston,  without  compensation  and  without  warranty.     It 
was  objected  that  this  was  not  sufficient  to  render  the  witness 
competent;  that  an  assignment  or  gift  was  not  a  release  or  relin- 
quishment,  and   that  the  witness  should  relinquish  or  abandon 
his  interest  under  the  will,  so  that  the  legacy  would  fall  back  in- 
to the  estase.     The  presiding  judge  overruled  the  objection,  on 
the  ground  that  the  assignment  was  equivalent  to  a  release,  and 
restored  the  competency,  and  admitted  the  witness. 

Per  Cur.     O^Jfeal^  J.     We  concur  in  the  opinion  of  the  judge 
below. 

Vol.  VIII.  63 
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(C)  By  placing  a  sum  of  honey  in  the  witnesses  hamd^ 

EQDAL  TO  HIS  LIABILITY. 

A\LLEH  V.  Hawks,  Sept.  T.  1832,  13  Pick.  Mass.  Rep.  79. 
uncyofa*  A  witness,  called  by  the  defendant  in  this  case,  was  objected 
rnoeiptor  of  to  OD  the  ground  of  interest.  It  appeared,  t^at  upon  th«  plaia- 
£ch^tto  tiff^s  writ,  personal  property  was  attached,  and  that  the  witness 
tS'imii"  8*^®  *^  ^^^  attaching  officer  a  receipt^  tn  which  the  property  wa»^ 
may  be' re  vslued  at  300  dollars,  and  by  which  the  witness  prombed  to  be 
plaeingin  accountable  to  the  officer  for  the  property,  when  called  upon, 
bish&nds  a  The  property  was  returned   to  the  defendant,  an<l   was  by  hinV' 

Bum  of  men  ,.  ,      -  "^   -,,       ,    ^      ,  ,  ,  ,    ,  •      ,1 

^  equal  to  disposed  of.     The  defendant  then  showed  the  same  sam  baa  been 
amoum  for  p}8iced  in  the  hands  of  the  witness,  to  be  held  by  him  until  final 
which  he     judgment  and  execution;,  and  in  case   the  judgment  should  be 
bilii/bTlU  against  the  defendant,  the  witness  was  to  discharge   himself 
tcce^V"     therefrom,  by  satisfying  it  out  of  the  money  thus  placed  in  his 
hands;  but  if  it  should  be  in  favor  of  the  defendant,  the  money- 
was  to  be  restored'to  the  defendant.     Upon  this,  the  witness  was 
admitted  to  testify  in  the  cause. 

Per  Our.  Shavfy  C.  J.  The  principle,  and  by  far  the  mosfr 
important  question  in  the  present  case  is,  whether,  under  the 
circumstances  stated  in  the  report,  the  competency  of  the  wit- 
ness, who  had  given  his  receipt  for  the  attached  property,  was 
restored  by  placing  in  his  hands  an  amount  of  money  equal  to 
the  whole  amount  for  which  he  could,  by  possibility,  be  liable  on 
his  receipt. 

We  are  aware  of  the  distinction  pressed  in  the  argument,  that 
such  an  appropriation  of  money^  does  not,  like  a  release,  extin- 
guish the  interest.  But  it  is  not  to  be  overlooked,  that  this  is 
one  of  the  technical  and  artificial  rules,  devised  for  the  purpose 
of  preserving  the  purity  of  testimony,  and  promoting  the  inyes- 
tigfltion  of  truth,  and  ought  not  in  practice,  to  be  pushed  to  such> 
an  extent  as  to  defeat  its  own  purposes.  The  law  looks  at  the 
substance  and  reality,  not  the  semblance  and  shadow  of(  things^ 
at  the  real  and  actual  interest  which  would  be  likely  to  influence 
the  mind,  and  prevent  the  testimony  of  the  witness,  and  not  at 
possible,  or  ideal  responsibility,  which  cannot  subject  him  to  any 
real  loss  or  damage.  The  object  of  the  release  is,  to  exempt" 
the  mind  of  the  witness  from  the  bias  arising  from  pecuniary  in- 
terest.  All  other  interests  are  overlooked.  The  member  of  a 
corporation,  who,  perhaps,  has  been  the  most  efficient  agent  in 
conducting  the  controversy,  out  of  which  the  &uit  with  the  cor- 
poration has  arisen,  is  yet  made  competent  by  the  transfer  of  his^ 
stock,  OF  other  disfranohisement,  at  the  moment  of  the  trial,  be- 
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cause  at^e  time  of  testifying,  he  has  no  pecuniary  iDlere'st.  The 
debtor,  who,  if  one  party  prevails,  will  stand  liable  to  one  who 
may  be  a  harsh  and  grinding  creditor,  but  who,  if  the  other  pre- 
vails, will  stand  liable  to  a  friend  who  will  treat  him  with  all 
mildness  and  forbearance,  is  still  competent,  because  his  respon- 
sibility is  equal  and  his  pecuniary  interest,  therefore,  not  affect- 
ed. If  such  bias  from  pecuniary  interest,  can  be  effectually  re- 
moved by  the  appropriation  of  a  sum  of  money  to  meet  and 
obviate  the  witness'  responsibility,  we  think  it  satisfies  the 
rale  substantially,  although  it  does  not  technically  extinguish 
the  obligation  out  of  which  such  pecuniary  interest  arises. 


.(D)    Br    A  DELIVERY  TO  THE  W^ITNBSS  OF    THE    GUARANTY  BT 
IITHICH  HE  IS  BOUND,  WITH  i>ERMIS8I0N  TO  DESTROY  IT. 

( 

The  Merchavts'  Bank  v.  Spicer,  Jan.  T.  1831,  6  Wend,  N. 

Y.  Rep.  443. 
^ssumprii  on  a  bank  check.  A  pewon 

who  u&B 

A  witness  called  by  the  plainftiffii,  atated  on  his  voir  dtre,  that  etiamntied 
lie  was  interested,  having  given  a  written  guaranty  to  the  plain-  ™pay 

tiffs,  for  the  payment  of  the  check  in  question  ;  whereupon  the  debt,  be 

counsel  for  the  plaintiffs  delivered  the  guaranty  to  the  witness,  ^JJJ^i^t 

and  told  him  he  might  destroy  it,  wlikh  Tw  did.     The  judge  then  witnew on 

declared  him  a  competent  witness,  and  he  was  sworn  in  chief »    tohim^*^^ 

Per  Cur.     Marcyj  /.     It  is  supposed  by  the  •counsel  for  the  t^w^ann 
defendant,  that  the  destruction  of  the  instrument  did  not  destroy  mission  to 
its  obligator's  force,  and  that,  without  a  release,  the  plaintiffs  aS'iusub 
<:ould  maintain  an  action  thereon,  against  the  witness.     Where  sequent  de 
the  party,  to  whom  an  instrument  of  guaranty  is  given,  delivers 
it  to  the  maker,  with  express  permission  to  destroy  it,  there  4s 
an  end,  in  my  opinion,  to  the  contract  which  was  consummated 
by  the  execution  of  that  instrument ;  it  must  be  adjudged  to  be 
rescinded  by  the  agreement  of  the  parties. 

I  conclude,  therefore,  that  if  the  witness  had  no  other  inter- 
est than  what  was  created  by  the  guaranty,  it  was  effectually  re- 
moved by  the  voluntary  surrender  of  the  instrument  and  its  sub- 
sequent destructFon. 

VII.  EXAMINATION  OF. 
(A)  Ik  chief. 
(a)  Leading  qi$esHon$.* 

*  A  witnoM  shouM  not  b«  asked  iMding  quMtions;  GoodiiUo  v.  Braham,  4  T,  R. 
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1. 

Vass  v.  The  Commonwealth,  July  T.  1831, 3  Leigh'n  Va.  Rep, 

p-799. 
ai  rairiead      ^^  ^^^^'^     Lomax^  J.     It  IS  laid  down  in  the  books,  that  lead- 
ing ques      ing  questions,  that  is,  such  as  instruct  a  witness  how  to  answer 
noraUowcd  ^"  materral  points,  are  not  allowed  on  the  examination  in  chief; 
ontheexam  for  to  direct  witnesses  in  their  evidence,   would  only  serve  to 
chief,.         strengthen  that  bias,  which  they  are  generally  so  much  disposed 
to  feel  in  favor  of  the  party  that  calls  them;  1  Stark.  L.  £v.  123. 
Still,  it  will  be  found,  the  rule  is  not  of  universal  application  ; 
for  there  are  cases  withdrawn  from  its  influence,  where  it  is  al- 
lowed by  the  courts  to  be  necessary  to  lead  the  mind  of  the  wit- 
ness to  the  subject  of  inquiry.     It  has  been  said,  that  it  is  diffi- 
cult to  la}'  down  any  precise  rules  as  to  leading  questions,  and 
how  far  it  may  be  necessary  to   particularize,   in   framing   the 
questions,  must  depend  on  the  circumstances  of  each  particular 
case;  1  Stark.  L.  Ev.  123,  note,  a. 

2. 

Stratford  v.  Sanpord,  June  T.  1832,  9  Conn.  Rep.  284.     S. 
P.  The  People  v.  Mather,  4  Wend.  Rep.  231. 
ruiciinot        Ptr  Cur.     Hosmer,  C  J.     I  now  come  to  the  motion  for  a  new 
u*is always  ^'^^^'^  and  the  first  objection  has  been  given  up,  and  requires  no 
subject  to  discussion.     I  merely    will  remark,  that  although,  as  a  general 
tiononhe   rule,  leading  questions  are  not  allowed  on  the  examination  in 
court.         chief;  yet  if  the  witness  appears  to  be  in  the  interest  of  the  oth- 
er party,  or  unwilling  to  give  evidence,  the  court  will,  in  its  dis- 
cretion, permit  the  examination  in  chief  to  assume  the  form  of  a 
cross-examination ;  1  PLil.  Ev.  205 ;  1   Stark.  Ev.  122  to  127. 
It  is,  then,  not  a  peremptory  and  exclusive  rule,  but  is  always 
subject  to   the   court's  discretion ;  and  in  all  events,   is  nol  a 

ground  for  a  new  trial. 

f 

3. 
Sheelkr  v.  Spear,  Oct.  T.  I8l0,  3  Binn.  Rep.  150. 
The  court  in  this  case,  held,  that  a  leading.interrogatory  must 

497,  oa  a  direct  examination ;  Peak.  Ev.  195 ;  unless  ho  ewean  palpably  faliie, 
and  great  injuitiee  would  be  committed,  the  party  calling  him  cannot  disprove  his 
testimony;  2  Campb.  Rep.  556.  In  cross  examining  a  witness,  the  counsel  diay 
ask  him  leading  questions;.  The  Qucen*s  case,  2  B.  &  B.  386.  And  where  a  wit* 
ness  has  been  cross-examined,  as  to  the  declarations  made  by  him,  a  counsel  has  a 
right,  on  re-examination,  to  ask  all  questions  which  may  be  proper  to  draw  forth 
an  explanation  of  the  secso  and  meaning  of  the  expressions  -used  by  the  witness  on 
cross  examination,  if  they  be  in  themselves  doubtful,  and  also  of  the  motive  by 
which  the  witness  was  induced  to  use  those  expressions;  15  PetersdoriT's  Abr. 
426,       ' 


A  leading 
question 
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be  objected  to  at  the  time  it  is  put  to  the  witness.     If  no  excep-  ?J^*J^^^ 
tion  is  then  taken  by  the  opposite  party,  the  answer  of  the  wit-  the  time  it 
ness  to  the  leading  qnestion^cannot  be  opposed  upon  that  ground,  '^^^^ 
when  his  deposition  is  read  upon  the  trial. 

4. 

Lessee  of  Snydeh,  e.t  al.  v.  Snyder,  June  T.  1814,  6  Binn. 
Penn.  Rep,  483,  489,  490.     S.P.  The  People  v.  Ma- 
ther, 4  Wend.  Rep.  231. 
Tilghman^  C.  J.     One  of  the  questions  proposed  to  the  wit-  Ajl^J>*®" 
ness,  was  objected  to  as  a  leading  question.     I  think  the  objec*  which  isso 
tion  was  good.     The  question  was  so  framed  as  to  indicate  par-  ["-Jldfciie 
ticularly  the   answer   whi^h   the  plaintiffs   wished.     Instead  of  the  answer 
asking  the   witness  whether  he  had  heard  John  Bower  say  any 
«  thing,  and  what,  on   a  certain  subject,  the  words  were  put  i;ito 
his  mouth;  viz,  '^  did  he  assign  to  you  as  a  reason  why  he  would 
not  bid  more   for  the  isle  of  Cue,   that   he  could  buy  Willing's 
land  for  £i  an  acre,  and  that  on  yearly  instalments,  &c.  ?"     I 
am  of  opinion,  therefore,  that  the  plaintiffs  in  error  have  sup- 
ported their  exception  to  Miller's  deposition. 


(B)  Cross-examination. 
(a)  Wheii  a  wiiness  is  privileged  from  enswering, 

1. 

Jo  hnson  v.  Goss,  July  T.  1825,  2  Yerg.  Tenn.  Rep.  110.     S.  P. 
Grannis  v.  Brandek,  5  Day's  Rep.  260;  Jones  t.  La- 
nier, 2  Dev.  Rep.  480;  Taney   v.   Kemp,   4  Har.   & 
Johns.  Rep.  348,  Southart)  v.  Rexford,  po;/;  State 
K.  4  N.  H.  Rep.  562. 
Per  Cur.     The  law  is  that  a  "  witness  shall  not  be  compelled  A  wiiress 
to  answer  any  question  which  subjects  him  to  penalties  or  (^un-  compelled 
ishment,  on  a  criminal  charge;"  1  Phil.  Ev.  206.  toanswcr 

'  ^  anyqaes 

tion,  which 
2.  rabjeeti 

him  to  a 

Southard  ▼.  Rexford^  Aug.  T.  1836,  6  Cow.  N.  Y.  Rep.  254.  Stai^? 

Jls$umpsii  for  a  breach  of  promise  of  marriage. 

The  plea  was  the  general  issue,  with  notice  that  the  defendant  But  a  wit 
would  prove  in  his  defence,  that  the  plaintiff  had,  at  various  asked  a^ 
times,  and  with  various  persons,  committed  fornication,  after  the  V'«»won, 

t  '    %  the  answer 

alleged  promise.     To  prove  this  branch  of  the  defence,  one  Ste-  to  which 
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wUl  erimin  piien  Aylesworth  was  introdQced  as  a  witness  for  the  defendant, 
if  be  has  no  whose  counsel  asked  him,  if  he  ever  knew  of  any  person  having; 
Mvaa"'  criminal  connexion  with  the  plaintiff.  The  judge  told  the  wit- 
ewer  it.  ness  he  need  not  consider  that  question  as  including  himself ; 
legefsper  ^^^.^  ^^  ^^^  not  bound  to  Say  any  thing  respecting  himself.  That 
•onelonhr;  jf  ||^  gajj  jje  did  know  of  any  person,  the  plaintiff's  counsel  must 
4iatyoftbe  be  permitted  to  inquire  who  it  was,  in  order  to  test  his  credibiU 
^^{2J^  ity,  or  for  the  purpose  of  enabling  him  to  call  witnesses  to  dis- 
<>fit.  prove  it.     The  witness  the\i  answered  the  question  in  the.nega*- 

tive.  Te  defendant's  counsel  then  claimed  the  right  of  putting 
the  question  in  such  a  manner  as  to  include  the  witness  in  the 
answer  to  be  given;  leaving  it  to  him  to  make  the  objection  to 
answering  it,  if  he  thought  proper.  The  judge  decided  that  it 
was  improper  to  put  a  question  to  a  witness,  when  it  clearly  ap- 
peared he  was  not  bound  to  answer  it.  That  the  right  of  the 
witness  to  be  exempt  from  declaring  his  own  infamy,  or  guilty 
was  perfect;  and  must  be  preserved  to  its  fullest  extent.  That 
it  is  the  province  of  the  court  to  decide,  whether  a  direct  answer 
to  the  question  proposed,  will  furnish  evidence  against  the  wit- 
ness* In  such  cases,  the  witness  is  not  bound  to  answer  the 
question  either  way,  although  the  truth  may  not  criminate  him; 
and  in  all  such  cases,  it  is  the  duty  of  the  court  to  interfere,  and 
prevent  the  question  from  being  put  to  the  witness;  and  not  com- 
pel him  to  claim  an  exemption  from  answering,  on  the  ground 
that  it  would  criminate  himself;  because  the  very  claim  of  ex- 
emption would  cast  a  suspicion  on  him.  Neither  would  the 
judge  permit  the  counsel  for  the  defendant  to  cast  a  suspicion 
-  upon  the  character  of  the  plaintiff,  by  asking  their  own  witness 
a  question  which  he  might  refuse  to  answer,  for  the  purpose  of 
creating  such  a  suspicion.  That  when  the  answer  to  a  question 
cannot  directly  implicate  the  character  of  the  witness,  but  may 
do  it  collaterally,  then  the  question  may  be  put,  and  the  witness 
must  claim  his  exemption,  and  show  how  it  may  implicate  him. 
And  he  must,  in  addition  to  that,  on  his  oath,  declare  thai  his 
answer  will,  in  his  opinion,  have  that  tendency. 

The  judge,  therefore,  refused  to  allow  the  question  to  be  pu^ 
in  the  form  proposed,  but  told  the  witness  that  he  was  at  liberty 
to  state  any  improper  intercourse,  if  there  was  any  such,  be* 
tween  the  plaintiff  and  him. 

Per  Our.  Sutkerlandy  J,  I  think  the  judge  eired  in  prevent- 
ing the  defendant  from  asking  the  witness,  (Stephen  Aylesworth) 
in  general  terms,  if  he  ever  knew  of  any  person  having  crimin- 
al connexion  with  the  plaintiff.  The  witness  was  not  bound  to 
answer  the  question,  so  far  as  the  answer  would  criminate  him- 
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self;  and  it  was  the  ddty  of  the  court  to  apprise  him  of  bis  right 
in  that  respect.     But  if  a  witness,  under   such  circmmstancesi 
thinks  proper  to  waive  hi^  privilege,  I  do  not  understand  it  to  be 
either^he  duty  or  the  right  of  the  court,  to  force  it  upon  him, 
and  to  deprive  the  party  of  the  benefit  of  such  disclosures  as  he 
may  yoluntarily  make.     It  is  a  personal  privilege  only.    The 
fact  that  the  witness  had  criminal  intercourse  with  the  plaintiff, 
tlie  defendant  had  an  undoubted  right  to  establish.     The  witness 
was  entirely  disinterested,   and   as   competent  to  testify  to  that 
fact  as  any  other.     No  man  shall  be  compelled  to  criminate  him* 
self;  but  if  from  a  sense  of  justice,. or  any  other  consideration, 
he  is  willing  to  make  disclosures  which  involve  his  own  charac- 
ter, and  may  expose  him  to  punishment,  I  know  no  reason  either 
of  law  or  policy,  which  should  prevent   him.     If  a  question  of 
this  description  cannot  be  put  in  general  terms,  how  is  a  parti^ 
ceps  crinUnis  e\ev  to  testify  against  his  associates?     In  Phillips, 
the  rule  is  thus  stated;  '^  A  witness  cannot  be  compelled  to  an^ 
swer  any  question  which  has  a  tendency  to  expose  him  to  pen- 
alties, or  to  any  kind  of  punishment^'  1  t^hil.  Ev.  222.;  and  1 
have  found  no  case,  where  the  object  of  the  question  was  to  es- 
tablish a  fact  material  in  the  cause,  and  not  directly  to  impeack^ 
the  eharacter  of  the  witness,  and  render  him  incompetent,.  in< 
which  the  court  have  ever  interfered,  except  upon  the  applica* 
tion  of  the  witness;  3  Carapb.  210,  519;  3  Taunt,  424;  13£ast^ 
58,  note;  4  Day,  123,   United  States  v.  Burr;  2  Esp.  Dig;  406  ;. 
per  Marshall,   C.  J.  13  Johns.   82,  229i     The  language  of  the^ 
judges,  in  all  the  cases  is,  that  the  witness  is  not  bound  to  an- 
swer a  question,  the  object  of  which  is  to  criminate  or  render  hitxk 
infamous.     In  Rex  v.  Lewis,  4  Esp.  Rep.  225^  the  witnes&,,,oa 
his  cross-examination,  was   asked   ^^  if  he   had'  not  been  tn  the 
house  of  correction  in  Sussex.^'     Lord'Ellenborough  interposed,, 
and  said,  the  question  should  not  be  asked.     So  in  M'Bride  v. 
M'Bride,  4  Esp.  Rep.  243,  Lord  Alvanley  would  not  permit  ft 
witness  to  be  asked,  ^  whether  she  lived  in  a  state  of  concubin*- 
age  with  the  plaintiff.'"     In  both  these  cases,  the  questions  were* 
put  on  the  cross^xamination,  and  with  the  sole  view  of  directly 
impeaching  the-  winesses*     They  cannot   be   supposed  to  have- 
been  willing  to   answer  them  ;  and  though  it  does  not  afBroM^* 
tively  appear  that  they  objected,  yet,  from  the  very  nature  of  the 
case,  such  undoubtedly  was  tbe  fact ;    (Peake  .Ev.  129,  etseqk} 
B\xi  although  the  judge  refused  to  permit  the  defendant's  coun*- 
set  to  put  the  question  generally  to  the  witness,  so  as  to  include- 
himself  as  well  as  others,  in  wjhicb  I  think  he  erred  ;  still,  he  iiv- 
formed  the  witness  that  he  was  at  liberty  to  state  any  impropet 
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intercourse,  if  there  had  been  any,  between  him  and  the  plaintiff. 
The  witness,  therefore,  was  not  prevented  from  making  a  full 
disclosure;  and  though,  perhaps,  he  would  be  less  likely  to  do  so 
under  such  circumstancs,  still  I  do  not  think  it  a  sufficient  cause 
for  setting  aside  the  verdict. 

3- 

The  State  v.  K.  May  T.  1829,  4  N.  Hamp,  Rep.  562. 
But  if  a  wit  K.  was  indicted  for  unlawfully  breaking  and  entering  a 
"arilyBiate  P^^^''^  buryihg  ground,  and  digging  up  and  carrying  away 
afactjheis  the  body  of  a  person  who  had  been  there  interred. 
statehow  Upon  the  trial  of  the  indictment,  the  respondent  called  a  wit- 
**ujioiHi'in  "^^'^  ^^^  stated,  that  he  knew  the  respondent  to  be  innocent, 
ffo  doing  h«  but  that  he  could  not  state  how  he  knew  it  without  implicating 
hinwdf  te^a  ^^D^self,  and  inquired  of  the  court,  whether  he  was  bound  to  tes- 
criminal  tify  at  all,  and  if  bound  to  testify,  how  far  he  was  compellable 
^  ^^^'       to  go. 

Per  CSir,  The  witness  is  not  to  be  compelled,  to  answer  any 
any  questiou,^  if  the  answer  will  tend  to  expose  him  to  a  ciiminal 
charge.  But  if  he  state  a  particular  fact  in  favor  of  the  respon- 
dent^ he  will  be  bound,  on  his  cross  examination,  to  state  all  the 
circumstances  relating  to  that  fact,  although  in  so  doing  he  may 
expose  himself  to  a  criminal  charge.  We  shall  not  compel  the 
witness  to  state,  that  he  knows  the  respondent  to  be  innocent,  if 
a  full  account  of  his  knowledge  on  that  subject  will  tend  to  fur- 
nish evidence  against  himself.  But  if  he  chooses  to  testify  that 
fact,  we  shall  permit  the  Attorney  General  to  inquire  how  the 
witness  knows  that  fact,  and  compel  him  to  answer  the  question. 
It  is  clearly  inadmissible  to  permit  a  witness  to  give  a  partial 
account  of  his  knowledge  of  a  transaction,  suppressing  all  the 
circumstances,*  whether  the  evidence  is  to  be  used  in  favor  of,  or 
against,  the  state. 
The  witness  was  not  examined. 

2. 
Bull,  et   al,  v.  Loveland,  Sept,  T.  1830,   10  Pick.  Mass. 
Rep.  9,  12.     S.  P.  Naylor  v  Semmes,  4  Gill  &  Johns. 
A  witness  Rep.  273. 

unswcra^*'  Per  Cur.  Shaw^  C.  J.  In  this  ca^e,  the  general  question  has 
question  bccn  argued  at  some  length,  whether  a  witness,  without  his  own 
to  the  issue,  Consent,  can  be  called  to  testify  to  any  fact  pertinent  to  the  issue 
hb*an^  between  other  parties,  where  such  testimony  may  tend  to  charge 
may  subject  him  with  a  debt^  or  subject  him  to  pecuniary  loss  or  disability, 
in™  biihy!'^  but  \\:here  it  does  not  tend  to  expose  him  to  punishment,  or  sub- 
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jcct  him  to  any  penalty  pr  forfeiture.  This  question  has  been 
the  subject  of  much  discussion  and  difference  of  opinion  among 
eminent  judges,  and  those  of  the  greatest  experience  in  JV*m  Prius 
trials,  both  in  England  and  the  United  States. 

In  the  case  of  United  States  v.  Grundy,  3  Cranch,  344,  it 
seemed  to  be  taken  for  granted  by  Marshall,  C.  J.  that  a  man  in 
a  civil  case  is  not  bound  to  testify  against  his  interest.  But 
that  was  before  the  discussions  in  England,  and  the  opinions  of 
the  judges  in  the  House  of  Lords,  growing  out  of  questions 
raised  in  Lord  Melville!s  trial.  Besides,  the  question  was  not 
argued,  and  it  arose  .where  the  witness  was  called  to  testify  to  a 
fact  which  would  hare  rendered  a  ship  forfeited  under  the  regis- 
try acts  of  the  United  States,  in  which,  at  the  time  of  the  for- 
feiture,  he  himself  claimed  an  interest. 

In  Webster  t.  Lee,  5  Mass.  Rep.  334,  it  was  stated  by  Par* 
sons^  C.  J.,  in  giving  the  opinion  of  the  court,  that  a  witness 
may,  if  he  consents,  testify  against  his  own  interest.  Although 
this  expression  implied,  that  his  consent  was  requisite,  yet  the 
case  did  not  call  for  the  expression  of  an  opinion  upon  the  ques- 
tion whether  he  could  be  compulsorily  required  to  testify,  against 
his  will. 

In  a  later  case,  however^  Appleton  v.  Boyd,  7  Mass.  Rep. 
131,  the  same  point  again  came  beforethe  same  eminent  judge  at 
JVui  /Viitf ,  upon  which  he  ruled,  that  a  witness  cannot  be  re- 
quired, without  his  consent,  to  testify  against  his  own  pecuniary 
interest.  This  point,  among  others,  was  reseryed,  but  it  was 
not  argued  or  noticed  by  the  counsel  on  either  side.  In  giving 
the  opinion,  the  court  cited  no  authority,  and  in  noticing  this 
point,  seemed  to  take  the  rule  for  granted,  and  considered  rath- 
er«  whether,  from  the  facts  reported,  the  witness  had  an  interest 
in  the  qnestioo,  than  whether,  by  laW)  it  would  excuse'  him 
from  giving  his  testimony. 

In  England,  this  subject  underwent  much  discussion,  pending 
the  impeachment  against  Lord  Melville,  in  1806,  upon  which  oc- 
casion the  question  was  put  to  the  judges  by  the  House  of  Lords. 
The  question  was  presented  in  two  or  three  different  forms, 
slightly  varying  in  terms,  bu$  it  was  substantially  the  saine  in 
each.  Eight  judges  and  the  chancellor  were  of  opinion,  that  the 
witness  was  bound  to  answer  a  question,  although  his  answer 
might  render  bim  liable  to  a  civil  action;  the  other  four  judges 
expressed  a  contrary  opinion.  In  order  to  lemove  the  doubts, 
which  such  a  difference  of  opinion  among  eminent  judges  im- 
plied, an  act  was  passed,  46  Geo.  3,  c.  37,  declaring,  that  a  wit- 
ness cannot,  by  law,  refuse  to  answer  a  question  relevant  to  the 
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matter  in  issue,  the  answering  of  whick  has  no  tendency 
tc^  accuse  himself,^r  to  expose  hio^  to  a  penalty^  or  forfeiture 
of  anj-  nature  whatsoever,  by  reason  onlyi  or  on  the  sole 
poiind|4bat  the  answering  of  saeh  question  Bkay  establish  of 
tend' to  establish,  that  he-  owes  a  debt^.or  is  otherwise  subject 
to  a  civil  suit. 

This  act,  as  a  statute,  of  course  has*  no  authority  Kere,  B^t  as 
strictly  a  declaratory  law,  it  is  entitled  to  weight.  Lord  Er9- 
kine,  then  Lord  Chancellor,  stated,  that  notwithstanding  some 
difference  of  opinion  among  high  authorities,  he  considered  the 
law  so  far  precise,  clear  and  conspicuous,  that  it  was  necessary 
BO  new  law  should  be  promulgated,  otherwise  than  in  the  form  of 
a^declaratory  law.  In  this  suggestion,  he  was  countenanced  by 
Lord  £Idon,  who  was  not  then  in  judicial  office.  1  Phil.  Ev;. 
CAm.  ed.)  208;  Pfeake^s  Ev.  (3d  ed.)  193;  1  Hall's  Law  Journal, 
333;  I  Stark.  Ev.  135.  This  rule  has^  recently  been  recognized 
and* acted  on  in  Maryland;  Taney  v.  Kemp,  4  Har.  fc  Johns. 
348;  Stoddart  y.  Manning,  2  Har.  &  Gill,  147.  And  iir  Penn- 
sylvania; Baird  v.  Cochran,  4  S.  &  R.  397.  In  a  recent  case  in 
this  court,  it  has  been  held,  that  one  summoned  as  a  trustee, 
cannot  avoid  answering  questions  put  to  him,  in  regard  to  the 
validity  of  a  conveyance,  under  which  be  claims  title  to  proper- 
ty, on  the  ground,  that  it  may  affect  his  own  pecuniary  interest;. 
Devall  V.  Browneli,  5  Pick.  448.  This  is  not  precisely  in  point,, 
but  it  is  important,  as  giving  a  construction  to  a  constitutional 
provision,  which  might  be  supposed  to  stand  in  the  way  of  the 
application  of  the  rule  in  question  in  this  commonwealth.  The 
provision  i»  found  in  the  12t&'art.  of*  the  Declaration  of  Rights.' 
^*No  subject  shall  be  held  to  answer  for  any  crime,  &c*  or  be  com- 
pelled to  accuse,  or  furnish  evidence  against  himself."  ih  this 
ease  it  was  decided,  that  the  trusiee  was  bound  1o  answer^  though 
he  might  thereby  pharge  himself,  and  that  the  above  constitu*- 
tibnaf  provision  does  not  rel]^te  to  questions  of  property.  On 
the  whole,  we  think  the  weight  of-  authority  is-  in  favor  of  ^lie 
rulfe,  that  a  witness  may  be  called  and  examined  in  a  matter  per** 
tinent  to^the  issue,  where  his  answers  will  not  expose  him  to 
criminal  prosecution,  or  tend  to  subject  htm  to  a  penalty  or  for<- 
feiture,  although  they  may  otherwise  adversely  affect  his  pecui>> 
iary  interest;. 

5.. 

THenileis  Bbuja^iji  a»ix  Moobb  v.  Hatrawat,  June  T.  1821,  3  Conn. 

oUi«rwi»e  Rep.  528,  632,  3. 

JjiSr~**      f^  ^«^*    Bostnerj  C.  J.    I  am  aware  of  the  different  opin- 
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ions  which,  in  Westminster  Hall,  have  been  entertained  on  this 
subject;  but  in  this  state,  the  decisions  have  been  uniform,  and 
inyariabljr  have  protected  the  witness  from  answering  a  question 
that  would  charge  him  with  a  debt.  Storrs  v.  Wetmore,  Kirbj, 
203;  Starr  v,  Tracy,  e^  a/.  2  Root,  52Q;  Swift'«  Ev.  ITL 


(O)  Re-examinatioiu 

vCuEEEir  y.  Connect,  April  T,  1813,  6  Binn.  Penn.  Hep.  488. 
S.  P.  The  People  v.  Mather,  4  Wend.  Rep.  249;  Mat- 
thews T.  Whithet,  12  ib.  396,  399. 
By  a  bill  of  exceptions  in  this  case,  which  was  an  action  of  AfUr  a  wk 
Mssumpsiif  it  appeared,  that  the  promise  was  proved  by  one  Rye,  been  exam 
a  witness  called  by  the  plaintiff,  Connery;  after  which  the  plain-  *^^^ 
tiff's  counsel  said  he  had  finished  the  examination,  ant  'had  no  ined,  the 
more  qnestiona  to  put.     Rye  was  then  cross-examined  by  the^de-  2^£^j^' 
fendant^s  x^ouneel^  and  declared  that  *the  assumption  was  made^^^^^P^ 
on  Sunday.     The  counsel  for  the  plaintiff  then  proposed  to  ask  ptny  toes 
the  witness,  Whether  he  liad  not  heard  the  defendant  promise  to  ^^^^!|||^ 
pay  the  debt  for  which  the  action  was  brought,  on  any  day  or  at  ••  u>  new 
any  time,  other  than  the  Sunday  he  had  mentioned.     The  coun  anytime 
sel  for  the  defendant  objected  to  the  question,  but  the  court  per-  ^'^jne  ^ 
mitted  it  to  be  put,  and  sealed  a  bill  of  exceptions, 
^    Per  Cur.     Tilgkmany  C.  /.     The  plaintiff  in  error  supposes 
ihat  the  counsel  for  the  plaintiff  below,  having  finished  their  ex- 
amination in  chief,  had  no  right  to  examine  as  to  any  newmatter. 
The  examination  of  witnesses  is  to  be  conducted  in  such  a  man- 
ner as  to  discover  the  truth  without  taking  any  unfair  advantage. 
The  party  who  calls  the  witness  examines  him  first,  he  is  thea 
cross-examined  by  the  adrerse  party,  after  ^ich,  if  necessary, 
-ihe  party  who  produced  him  may  examine  him  again.    The  mouth 
laf  the  witness  is  not  to  be  closed,  because  the  counsel  omitted  to 
ask  a  material  question  at  first.     It  may  be  necessary,  in  order  to 
xome  at  the  truth  of  the  case,  to  examine  him  as  to  new  matter, 
and  after  that,  there  may  be  a  second  cross-examination.     The 
court,  at  their  discretion,  may  permit  a  witness  to  be  exanlned 
*by  either  party,  over  and  over  again^  at  any  time  duriog  the  trial. 
But  they  will  take  care  to  exercise  this  discretion,  60  as  not 
to  suffer  any  advantage  to  be  gained  by  trick  or  artifice.    If  the 
plaintiff  should  declare  that  he  had  finished  his  testimony,  in 
consequence  of  which  the  defendant  should  dismiss  some  of  his 
witnesses,  and  then  the  plaintiff  should  offer  to  produce  new 
testimony,  which  might  perhaps  have  been  contradicted  by  the 
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witnesses  who  bave  been  dismissed,  the  court  would  not  suffer 
him  to  avail  himself  of  such  disingenuous  conduct.  In  the  case 
before  us,  the  court  were  right  in  pcimitting  the  question  to  be 
put.  It  became  necessary,  in  consequence  of  what  came  out  on 
the  cross-examinalion,  and  it  subjected  the  defendant  to  no  pos* 
sible  inconvenience  or  injury.  I  am,  therefore,  of  opinion,  that 
the  judgment  should  be  affirmed. 


(D)  Credit  of  a  wiTirEss,  bow  impeached.* 

1. 

Pf.rrt  v.  Massey,  May  T.  1828,  1  Bailey's  S.  C  Rep.  32.     S. 
P.  Jackson,  ex  dem.  Hopkins  v.  Leek,  12  Wend.  Rep. 
r  105;  Lawrence  v.  Baker,  Sib.SOl;  Skellinger,  v. 

Howell,,  3  Halst.  Rep.  310. 

The  rule  At  the  trial  the  defendant  called  John  Weaver  to  prove  pay- 
cannotka^  ment  to  him,  as  agent  of  the  plaintiff,  of  the  debt  sued  for  ;  but 
peach  his     on  his  examination,  he  testified,  that  the  payment  was  made  on 

own  Wit 

nes9Li8c«n  Rccount  of  a  debt  due  to  himself  by  the  defendant,  and  not  on  ac- 
?n"rod^^*  count  of  the  plaintiff's  demand.  The  defendant  then  called  oth- 
tionofeeiM  witnesses  to  prove,  that  Weaver  had  acknowledged,  that  the 
J^o  destroy^  payment  made  to  him  by  the  defendant,  was  on  account  of  the 
hiscredit;  (Jebt  due  to  the  plaintiff,  and  not  on  account  of  his  own  demand, 
other  wit  'I'he  plaintiff  objected  to  the  introduction  of  this  testimony,  but 
contradict  ^'^^  honor  the  presiding  judge,  overruled  the  objection;  the  wit- 
himasto     nessesses  were  examined,  and  the  jury  found  a  verdict  for  the 

particular     j    r      i      * 

Sctsrcle     defendant. 

^JJJJ^.  ^**«  The  plaintiff  moved  for  a  new  trial,  on  the  ground  that  the  de- 
fendant had  been  improperly  permitted  to  impeach  the  credit  of 
his  own  witness. 

*  The  credit  of  a  witneas  may  be  impeached,  by  showing,  that  at  tho  time  the 
facts  aworn  to  took  place,  he  waa  intoxicated.  But  the  mtoxicalioa  moBt  be  proved 
by  direct  evidence,  or  by  the  acta  aod  eondoot  of  tha  witneaa;  not  by  the  quantity  of 
apirituoua  liquors ,|which  he  had  previously  drank;  Tuttle  v.  Rnasell,  S  Day's  R.  201. 
Ths  credit  of  a  witness  may  bo  impeached  by  general  evidenco,  or  by  a  cross  ex- 
amination. And  the  party  calling  him,  is  at  liberty  to  support  his  testimony  by  gen** 
rral  evidence  of  good  character;  Res  v.  Clark,  2  Stark.  And  if  the  character  of 
the  attesting  witness  to  a  deed  or  a  will,  be  impeached  on  the  ground  of  fraud,  evi- 
dence of  liis  general  good  character,  is  admissible;  Doe  ▼.  Stephenson,  3  Esp.  $84* 
-  And  instruments  may  be  used  collaterally  for  the  purpose  of  aiding  tho  memories  of 
(be  witnesses;  Rambcrt  v.  Cohen,  4  E^p.  Rep.  213.  And  (he  witness  may  be  per- 
mitted to  refer  to  an  account;  Jacob  ▼.  Lindfcley,  1  Eaat  Rep.  460.  And  a  memo- 
randummay  be  read  to  an  aged  witness  at  the  trial,  in  order  to  refresh  bis  memory; 
Vaughcm  V.  Martin,  1  Esp.  Cas.  440;  lyo^  y.  Perkins,  3  T.  R.  749;  Catt  y.  Howard* 
3  Stark.  Cas.  3;  Hardy's  Case,  24  Howell^  SUU  Tr.  824, 


issue. 


^i^n^^^^^iwm^^^ 
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Per  CWr.  Joknsony  J«  The  position  that  a  party  will  not  be 
permitted  to  produce  general  evidence  to  discredit  his  own  wit- 
ness, is  unqoestionably  correct.  But  it  is  only  necessary  to  ad- 
vert to  the  rule,  to  detect  at  once,  that  it  does  not  apply  to  this 
case.  The  object  of  introducing  testimony,  is  to  ascertain  the 
truth  of  the  facts  in  dispute,  between  the  parties,  and  it  would 
be  a  perversion  of  this  object,  to  permit  a  party  to  show,  that 
what  he  has  offered  as  evidence  of  the  truth  of  the  facts,  was  de- 
rived from  a  source  so  foul  and  polluted,  as  to  be  utterly  un- 
worthy of  credit;  and  if  one  will  knowingly,  so  far  practice  on 
the  court,  as  to  offer  a  witness  of  infamous  character,  he  de- 
serves all  the  Consequences  which  may  follow  such  a  fraud.  It 
is  then,  the  general  character  of  the  witness,  which,  according 
to  the  rule,  the  party  introducing  him,  is  not  permitted  to  call  in 
question,  and  not  a  particular  fact,  to  which  the  witness  may 
have  deposed;  for,  if  carried  to  that  extent,  a  party  would  be  de- 
barred from  introducing  more  witnesses  than  one,  unless  they 
should  all  state  the  circumstances  in  the  same  terms;  a  thing  not 
to  be  expected,  and  in  itself  a  ground  of  suspicion.  A  party  is 
not,  then,  concluded  by  a  fact,  which  a  witness,  called  by  him 
may  unexpectedly  state;  and  he  will  be  permitted  to  show  by 
other  evidence,  that  he  was  mistaken.  It  was  so  ruled  by  Lord 
Ellenborough,  in  Alexander  v.  Gibson,  2  Campb«  656,  (cited  I 
Phil.  Ev.  232,)  wiiich  was  a  case  very  like  the  present.  There 
the  defendant's  servant  was  called  by  the  plaintiff  to  prove  that 
he  had  warranted  the  soundness  of  a  horse;  but  he  unexpected- 
ly swore  that  he  had  not;  and  yet  the  plaintiff  was  permitted  to 
call  another  witness  to  prove  that  he  had.  In  the  case  under 
consideration,  Weaver  was  called,  to  prove  that  he  had  received 
the  amount  due  to  the  plaintiff;  he  unexpectedly  dented  it.  The 
defendant  was,  according  to  the  case  referred  to,  at  liberty  to 
call  another  witness  to  prove  that  he  had  acknowledged  pay- 
ment, and  his  declaration  or  admission  was  clearly  evidence  prop-  . 
er  to  go  to  the  jury. 

2. 

• 

The  State  t.  Boswell,   et  al.  June  T.  1829,  2  Dev.  S.  C. 

Rep.  209. 
Per  Cur.     Toomevy  /.     One  mode  of  impeaching  the  credit  of  ^^^JJ^y 
a  witness  is,  to  introduce  evidence,  showing  that  he  is  not  wor-  of  the  bad 
thy  to  be  belie\(ed  on  oath.     The  credit  of  the  witness  may  be  acterofa^'^ 
impeached  by  general  evidence,  that  he  is  not  worthy  to  be  be-  ^"^  'JJ^ 
lieved  upon  his  oath,  (1  Star.  Ev.  146.)     The  old  rule  of  prac- credit  his 
tice,  laid  down  by  Lord  Chief  Baron  Gilbert,  confined  the  en-  "^^"^y^ 
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quiry  to  the  geneml  character  of  the  witnees,  as  a  man  of  vera* 
city.  In  the  year  1804|  it  was  decided  in  this  state,  that  to  dis- 
credit a  witness,  you  might  prove  him  to  be  of  bad  moral  char- 
acter; and  the  question  was  not  confined  to  his  character  for  ve- 
racy;  (2  Hayw.  Rep.  300.)  This  decision  established  a  rule  -of 
practice,  which  has  prevailed  since  that  period  in  our  'Courts, 
and  has  governed  their  proceedings.  I  perceive  no  necessity  for 
any  change  in  this  rule ;  it  enables  juries,  whose  peculiar  pro- 
vince it  is  to  weigh  the  credit  of  witnesses,  to  do  it  more  cor- 
rectly* A  like  practice  has  been  adopted  by  the  courts  of  Ken- 
'  iucky;  (3  Mar^.  261.)  Should  a  witness,  whose  general  char- 
acter is  praverbialiy  bad  as  to  licentiousness  and  lewdness, 
who  is  in  his  habits  regardless  of  the  precepts  of  religion, 
and  reckless  of  the  consequences  of  vice,  be  entitled  to 
the  same  credit  as  another,  whose  character  is  without  stain,  and 
whose  life  has  been  marked  by  piety,  virtue  and  truth.  And 
Kow  could  the  jury  know  the  character  of  the  vicious  and  im- 
moral, without  evidencel  Witnesses  in  our  country  are  frequent- 
ly strangers  to  jurors. .  An  nnprincipled  man,  although  grovel- 
ling in  other  vices,  which  h^  has  long  practised^  may  for  selfish 
purposes,  artfully  conceal  the  weakness  of  his  character  on  the 
flcore  of  veracity.  Should  not  such  habits  lessen  the  weight, 
and  impair  the  credit  of  a  witness,  although  he  may  hftve  estab- 
lished no  general  character  bad  as  to  truth?  Should  not  a  jury 
have  access  to  such  information,  when  suspending  the  scales  of 
^evidence  to  weigh  the  credit  of  a  witness?  This  mode  of  exam- 
ination, tends  to  illicit  truth,  and  thus  advances  the  administra- 
tion of  justice;  and  wlien  the  rule  is  known,  can  be  productive 
of  no  evil  or  inconvenience,  for  the  witness  is  not  taken  by  sur- 
prise, but  is  presumed  to  come  prepared  to  defend,  not  only  his 
general  character  for  veracity,  but  also  his  general  moral  char^ 
acter^ 

3. 

■ 

Thecredi     COMMONWEALTH  V.  MuRPHT,  Oct.  T.  1817,  14  MasS.  Rep.  387. 

^ty  of  ft       On  the  trial  of  the  prisoner,  who  was  indicted  for  a  rape,  the 
may    attorney  general  offered  evidence  that  a  female  witness,  who 


F|^^|^/^  had  testified  on  behalf  of  the  prisoner,had  been  the  mother  of  sev- 

bjrproriQg  eral  bastard  children,  and  was  notoriously  a  common  prostitute. 

^^^^^^^^  The  prisoner's  counsel  objected  to  the  admission  of  the  evidence; 

pmtitate.  hot  the  court  overruled  the  objection ;  observing,  that  a  common 
prostitute  must  necessarily  have  greatly  corrupted,  if  not  total- 
ly lost  the  moral  principle,  and  of  course  her  respect  for  truth, 
and  her  regard  to  the  sacredness  of  an  oath.    The  credibility  of 


2  witness  may,  therefore,  be  propesly  impeaeliedy  by  pcoTiiig  ber 
to  be  of  Bocb  a  character. 

BoTD  y.  Lewis,  Oct  T.  1816, 13  Johns.  N.  Y,  Rep.  504. 

The  plaintiff  offered  to  impeach  the  credit  of  Catherine  Bas^nytbatalM 
sett,  one  of  the  witnesses,  by  proving  that  in  her  younger  days  *»***'••»■ 
she  had  been  a  public  prostitute,  but  the  evidence  was  overruled  pnwUtaUy. 
by  the  court.  ^^T^ 

Per  Cur.  Thompson.  C.  J.  There  can  be  ne  doubt,  that  the  inadauan 
evidence  offered  to  impeach  the  character  of  Catherine  Bassett, 
was  inadmissible.  It  would  not  be  competent  ta  prove,. that  she 
was  no^  a  public  prostitute,  and  much  less,  to  inquire  wbethei 
she  was  so  in  her  younger  days;  the  inquiry  should  have  been  afr 
to  her  character  for  truth  and  veracity.  At  all  events,  thia^ 
should  have  been  the  principal  and  first  inquiry;  but  that  was 
not  attempted;  the  inquiry  as  to  any  particular  immoral  con* 
duct  is  not  admissible  against  a  witness^ 

5. 

Jackson  v.  Osbokn,  May  T.  1829^  2  Wend'.  N.  Y.  Rep.  655. 

Ejectment.  Evidew* 

"^  that  a  wit 


On  the  part  of  the  plaintiff,  was  prod\ieed«  deed  for  the  prem-  bom  has 
ises  in  question,   purporting  to  be  executed  by  Nathan  WoodJj^g^^Jj^^ 
and  'wife,  to  one  Oibbs,  and' to  which  appeared  the  names  of  Ca-ryandibr 
leb  Rogers,  and  Joel  Wood,  as  subscribing  witnesses'.    On  the  i^'n^ 

deed  was  a  certificate  uf  proof  in  these  words:    **  0**  *^i**^J^ ^"SS^jti 
September,  1826,   personally  appeared  before  me,  Joshua  Fair-ed»wiiMd 
banks,  a  commissioner  to  take  acknowledgement  of  deed^  ^^*  impeaeh  hua 
Joel  Wood  to  me  known,  as  a  witness  to  the  within  deed,  who  cwdibfliiy* 
being  duly  sworn  according  to  law,  testified  that  he  saw  the  with* 
in  grantors  sign  the  same,  for  the   purposes  therein  expressed. 
(Signed)  Joshua  Fairbanks." 

The  defendant,  for  the  purpose  of  impeaching  the  testimony 
of  Joel  Wood,  upon  whose  oath  the  deed  to  Gibbs  had'  been* 
proved  before  the  commissioner,  offered  to  prove,  that  on  the- 
complaint,  and  by  the  procurement  of  Oibbs,  two  bills  of  indict- 
ment were  found  by  a  grand  jury  against  Wood,  <$ne'  charging 
him  with  perjury,  and  the  other  with  foi^ery,  committed  by  him 
in  relation  to  the  premises  in  question ;  that  Wood  had  abscond** 
ed,  and  had  ever  since  remained  out  of  the  territory  of  the 
United  States,  f or^.  which  reason  he  had  not  been  triedw  This 
testimony  upon  objection  was  rejected  by  the  judge. 
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Per  Cur^    Sutherland^  /,    The  evidence  ofiered  to  impeach  the 

witness  to  the  deed  was  properly  rejected.  That  he  had  beea 
indicted  for  perjury  and  forgery,  did  not  affect  his  competency, 
not  having  been  tried  and  convicted.  The  credibilty  of  a  wit- 
ness is  not  to  be  impeached  by  proof  of  a  particular  offence,  but 
by  evidence  of  general  bad  character.  If  it  was  not  competent 
to  prove  that  the  witness  had  perpetrated  the  offences  for  which 
he  had  been  indicted,  (of, which  there  could  be  no  question,) 
it  follows,  of  necessity,  that  the  fact  of  his  having  been  indict- 
ed was  inadmissible  evidence  ;  1  Phil.  £v.  229, 30. 


A  witness, 


6. 

Atwood  v.  Welton,  June  T.  1828,  7  Conn.  Rep.  66. 
on  his  cross     Thxs  WAS  an  action  qut  tam^  for  taking  usury,  brought  on  the 
ii^trMj    ^^^^^^^i  ^o  recover  the  value  of  the  money  alleged  to  have  been 
be  inquired  loaned  by  the  defendant,  to  one  Scott,  on  a  corrupt  and  usurious 

ofwhetber  '^  ^  >  >  r 

he  has  not   agreement. 

troversy"  Scott,the  borrower  of  the  money,  was  offered  as  a  witness  by  the 
with  the  plaintiff,  to  prove  the  usury,  and  upon  his  cross-examination^ 
^iisf  ^**  asked  by  the  defendaat's  counsel,whether  he  had  not  been  in  a 
tifi°"and*  con*''oversy  with  the  defendant,  and  whether  he  had  not  threat- 
whetberhe  cned,that  he  would  be  revenged  on  him  for  collecting  of  him  the 
ih"I!2ned  note  mentioned  in  the  plaintiff's  declaration;  to  each  of  which 
tobereveflfr  enquiries,  Scott,  the  witness,  answered  in  the  negative.  And 
forShe'irr'  thereupon  -the  defendant  offered  one  Bryan  and  others  as  wit- 
pose  of  dis  jjgg3^  ^Q  prove,  that  Scott  had  been  in  a  controversy  with  the  de- 
hStUiiimo  fendant,  and  had  threatened  that  he  would  be  revenged  on  him 
lVJ!^ii  for  collecting  said  note.  These  witnesses  were  objected  to  by 
ieinthencg:  the  plaintiff,  and  the  judge  rejected  them. 

USy^ti'con  P^r  Cur.  Doggeti,  J.  It  is  very  clear,  that  a  witness  on  his 
tradictedby  cross-examinalion,  may  be  question  as  to  his  being  in  a  contro- 
SSS^s^"  versy  with  the  party  against  whom  he  testifies,  and  whether  he 
has  not  threatened  to  be  revenged  on  him.  If  he  should  answer 
affirmatively,  it  would  show  a  bias  on  his  mind,  which  ought  to 
be  weighed  by  the  jury,  in  considering  his  testimony.  To  such 
a  witness  as  full  belief  will  not  be  readily  yielded  as  to  one  who 
feels  no  such  hostility.  If  the  witness  should  answer  in  the 
negative,  it  is  equally  clear,  he  may  be  contradicted  by  other 
proof.  A  witness  may  always  be  asked  any  question  relative  to 
the  issue,  for  the  purpose  of  contradicting  him,  if  his  answer  be 
one  way,  by  other  witnesses,  in  order  to  discredit  his  whole  tes- 
timony. "  Fcdsus  in  uno^  falsus  in  omnihus^'*^  has  become  a  fa- 
miliar maxim.  Such  has  been  the  invariable  rule  in  our  coun- 
try; and  such  is  the  rule  of  the  common  law.     In  upwards  of 
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of  forty  years  practice,  I  haye  ftot  known  it  to  be  doubled.  It 
is  true,  a  witness  may  not  be  interrogated  as  to  any  collateral 
independent  fact.  This  would  be  to  try  as  many  issues  as  a  par  • 
ty  might  choose  to  introdtice,  and  which  the  other  party  might 
not  be  prepared  to  meet;  Spencely,  qui  tarn  v,De  Willott,  7  East, 
108.  The  question  whether  the  defendant  had  a  controversy 
with  the  witness,  and  had  threatened  to  be  revenged,  surely  was 
relevant  to  the  issue,  for  it  tended  to  prove  such  a  state  of  mind 
towards  the  defendant,  as  might  well  be  submitted  to  the  jury, 
to  discredit  his  testimony  as  to  material  facts.  There  is  hardly 
a  point  about  which  there  can  be  less  doubt;  Swift's  Ev.  148;  16 
Mass.  Rep.  185  ;  17  ib.  160;  2  Campb.  Rep.  630;  1  Stark.  Ev. 
135.  **In  such  a  case,  (says  the  learned  commentator,)  the 
enquiry  is  not  collateral,  but  most  important  to  show  the  mo- 
tives and  temper  of  the  witness  in  the  particular  transaction.^' 


7. 

War«  v.  Ware,  Jan.  T.  1831,  8  Greenl.  Me.  Rep.  42. 
The  question  in  this  case  was,  as  to  the  sanity  of  the  plaintiff  ^s  If,  apon  th% 

testator,  at  the  time  of  executing  his  will.     Dr.  Greene,  the  at-  SmSon^ 
tending  physician  of  the  testator  m  £islast  sickness,  being  called  witness  a 
by  the  appellant,  testified  to  certain  acts  and  declarations  of  the  p"ttohim 
testator,  tending  to  show  the  unsoundness  of  his  mind.     Upon  ^^lating  to 
the  cro^-examination,  he  was  asked  whether  he  had   stated  to  in  issue,  hia 
any  one  that  the  testator  had  his  senses  as  well  as  ever :   and  *"8wer 

•^  '  may  auer 

whether  he  hatt  uniformly  so  stated.     He  replied,  that  he  had  wards  be 
stated  to   some  persons,  that  when   his  mind  was  fixed  on  busi-  ed"^  other 
ness,  he  appeared  regular  and  correct;   but   that  to  others,  in  prooifof 
whom  he  had  confidence,  and  who  would  not  report  it  to  the  tes-  ofimpeach 
tator,  he  had  stated  his  real  opinion,  that  the  testator  was  not  of  ?J5.J"' *^*^ 
sound  mind^  and  he  referred  to  Messrs.  Fargo,  Pike,  Heath,  and  Butifttm 
Hamlet.     The  counsel  for  the  appellee  then  asked  the  witness,  Sites  to'iJ* 
if  he  had  ever  stated  that  the  appellant  could  not  break  the  will,  lateral  m*t 
because  the  testator  was  of  sound  mind;  or  that  the  testator  wasswerofthe 
capable  of  making  a  will;  or  that  his  mind  was  bright  and  clear.  ^J^j^j^ 
To  these  several  questions  the  witness  answered,  that  he  did  not  upon  the 
recollect  that  he  had  ever  so  said.     To  all  these  questions,  the  StaminS^ 
counsel  for  the  appellant  objected  as  improper  to  be  asked;  but  him. 
the  judge  overruled  the  objections.     He  also  permitted  the  ap- 
pellee to  ask  the  witness  whether  he  had  said,  that  it  would  make 
a  thousand  dollars  difference  to  him  whether  the  will  was  estab- 
lished or  not;  to.  which  he  replied  in  the  negative,  the  appellant 
objecting  to  the  question. 
Vol.   VIII.  65 
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Dr.  James  B&te»)  another  vritQeBS  for  the  appellant,  testifiecT^ 
that  he  had  visited  the  testator,  daring  his  last  sfckness,  and 
stated  what  he  saw,  and  beard  hiux  say.  On  the  eross-examina-* 
tion  he  was  asked  whether  he  bad  told  anj  persooy  that  when- 
erer  he  saw  the  testator^  be  was  of  »o«Dd  miod,  which  he  an- 
swered in  the  negative  ;  the  appellant  objecting  t9  the  qaestion^ 
a&d  thejiidge  overroliDg  the  objection. 

The  appellee  called  divers  witnesses,  whom  he  asked  sever- 
ally, whether  Dr.  Greene  had  stated  to  them,  at  various  ttmes^ 
that  the  testator  had  his^  senses, — that  the  appellant  could  not 
tareak  the -will,  because  the  testator  was  of  sound  mind, — that  he 
was"  capable  of  making  a  willyr— that  Iris  mind  was  bright  and 
clear, — ^that  ke  was  not  insane,— that  he  had,  himself,  the  best 
means  of  knowhrg  the  condition  of  bis  mind^  and  tbat  the  will 
could  not  be  broken.  To  aH-wbicb  questions  the  appellant  ob- 
jfcted^  butthe  jjidge  overruled  the  objeeiions.  The  questions 
were  all  answered  affirmatively  by  some  of  the  witnesses,  in  the 
course  of  the  testimony.  The  appellant  offered  to  prove,  by  the 
personsr  t&  who«i  Dr.  Greene  referred,  that  he  had  repeatedly 
»tated  to  them  in  confidenee,  during  the  last  sickness  of  the  tes* 
tator,  that  in  hi»  opinion,  the  testator  was  not  of  sound  mind.. 
But  this  testimony,  being  objected  to,  wa»  rejected  by  the  judge. 
The  appellee  was  pefmilted  to  prove,  that  the  appellant,  withio 
two  or  three  weeks  previous  to  the  death  of-  the  testator,  said 
that  he  had  his  senses.  He  was  also  permitted  to  prove,  that- 
Dr.  Bates-had  declared,  that  the  testator's  mind  wa«sound  when- 
he  saw  him;  though  all  this  evidence  was  objected  to  as  improper 
to  be  offered. 

Per  Cur.  MeUen^  C.  J.  TMe  third  objection  is,  that  the  rul^ 
ing  of  the  j^udge  was  incorrect,  in  permitting  the  questions  to  be 
a^iswered^  whioh-  were  proposed  to  Dr.  Greene  and  Dr.  Bate.s; 
inasmuch  as  the  answers  only  in>ported  the  expression  of  theii^ 
opinions  a»  to  the  capacity  of  the  testator  to  make  a  will;  and 
also  in  admitting  testimony  on  the  part  of  the  appellee,  contra- 
dicting those  answers.  Starkie,  in  his  learned  treatise  on  the 
law  of  Evidence,  vol.  3,  p.  1753,  lays  down  the  law  as  settled  in- 
England,  that  ^^whenever  the  credit  of  a  witness  is  to  be  im- 
peached by  proof  of  any  thing  he  has  said  or  done  in  relation  to 
the  cause,  he  is  first  to  be. asked,  upon  his  eross-exi^mination, 
whether  he  has  said,  declared,  or  done  that  which  is  intended  to 
be  proved/"  Queen's  case,  2  B.  &  B.  300.  This  principle  has 
not  been  admitted  in  Massachusetts;  Tucker  v.  Welsh,  17  Mass. 
Rep.  160 ;  nor  has  it  in  practice  in  this  state.  Before  proceed- 
to  the  examination  of  these  grounds  of  objection,  it  may  be  pro- 
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per  to  observe,  that  Dr*  Greene  had  been  the  attending  physicM 
of  the  testator,  daring  bis  last  sickness,  and  of  coarse  possessed 
the  most  accurate  knowledge  as  to  the  situation  of  his  mind  and  ~ 
memory,  and  his  legal  power  to  dispose  of  his  property.  He  had 
been  examined  in  chief,  as  to  the  acts  and  declarations  of  the  tes- 
tatbr,  for  the  purpose  of  proving  him  to  have  been  incapable  of 
making  a  legal  disposition  of  his  estate;  and  the  cross-examina- 
tion was  intended  to  draw  forth  answers  from  him,  for  the  put- 
pose  of  dispfoving  their  truth  by  other  witnesses,  and  of  thus 
impeaching  his  credit  and  weakening  the  force  of  his  testimony* 
The  motive  was  tl)e  same  in  the  cross-examination  of  Dr.  Bates. 
It  is  contended,  that  this  course  of  proceeding  was  contrary  to 
th^  established  principles  and  rules  of  evidence.  We  apprehend 
that  the  correctness  of  Ihis  position,  according  to  the  most  ap- 
proved authorities  on  the  su!^ect,  will  depend  on  the  nature  of 
the  proposed  questions  upon  the  cross-examination,  and  that  the 
true  line  of  distinction  is  that  which  has  been  established  be- 
tween those  questions  which  are  merely  collateral,  and  have  no 
immediate  connexion  with  the  cause,  and  those  which  intimately 
relate  to  the  subject  of  inquiry*  The  law  on  the  point  before 
us,  is  laid  down  in  very  clear  language  by  Starkie,  voL  1,  p.  134, 
«ind  many  autharities  are  there  collected  by  him.  He  says,  ^'it 
is  here  to  be  observed,  that  a  witness  is  not  to  be  cross  exam* 
ined  as  to  any  distinct  collateral  fact  for  the  purpose  of  after- 
wards impeaching  his  testimony  by  contradicting  him;"  and  he 
'Cites  the  case  of  Spencely  v.  Willot,  7  East,  108,  as  an  illustra*- 
tion  of  the  principle.  It  was  a  penal  action,  for  usury,  in  which 
^'the  defendant's  counsel  were  not  permitted  to  cross  examine  as 
to  other  contracts  made  on  the  same  day  with  other  persons,  in 
order  to  show,  that  the  contracts  in  question  were  of  the  same 
nature  and  not  usurious,  if  the  witness  answered  one  way, -or  to 
contradict  him  if  he  answered  the  other  way;  and  should  such  a 
question  be  answered,  evidence  cannot  afterwards  be  adduced 
for  the  purpose  of  contradiction;"  and  he  cites  Harris  v.  Tippet, 
2  Campb.  638,  and  Rex.  x.  Watson,  2  Stark.  Ca.  149.  He  ob- 
serves, *^The  same  rule  obtains,  if  a  question  as  to  a  coliat^al 
fact  be  put  to  a  witness  for  the  purpose  of  disc reditingiiis  testi- 
mony, his  answer  must  be  taken  as  conclusive,  and  no  evidence 
can  afterwards  be  admitted  to  contradict  it."  He  cites  the  two 
last  cases,  and  Rex  v.  Teale,  in  support  of  the  position,  an€ 
then  adds,  "This  rule  does  not  exclude  the  contradiction  of  the 
witness  as  to  any  facts  immediately  connected  with  the  subject 
of  inquiry."  As  an  illustration  of  this  rule,  he  observes,  "a  wit- 
ness may  be  asked  whether,  in  consequence  of  his  having  been 
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charged  with  robbery  of  the  prisoner,  he  has  not  said,  that  he 
would  be  revenged  upon  him;  and  in  case  of  denial  he  may  con- 
tradict him,"     Yervin's  case,  2  Camp.  638.      In  such  a  case  the 
inquiry  is  not  collateral,  but  most  important,  in   order  to  show 
the  motives  and  temper  of  the  witness  in  the  particular  transac- 
tion.     The  same  doctrine  is  laid  down  in  pages  145,  146;  and 
after  repeating  the  rule,  that  **no  evidence  can  be  given  of  par- 
ticular, collateral    facts,  for  the  purpose   of  contradicting"  the 
witness,  he  assigns   the  reason  of  it;   ^^for  this  would  cause  the 
inquiry,  which  ought  to  be  simple  and  confined  to  the  matter  in 
issue,  to  branch  out  into  an  indefinite  number  of  issues;  besides 
this,  no   man   could  come  prepared   to  defend  himself  against 
charges  which  might  thus  be  brought  against  him,withoat  previous 
notice."     Numerous  cases   are  cited  inf  support  of  the  reasons 
thus  assigned.     We  have  thus  presented  a  summary  of  the  law, 
on  the  particular  subject  under   consideration,  and  it  now   re* 
mains  for  us  to  inquire,  how  far  the  facts,  on  which   the    objec- 
tion is  ibunded,  bring  it  within  the  range  and   influence  of  the 
rule  above   stated.     In  the  course  of  the  trial,  all  evidence  of 
mere  opinion,  as   to   the  sanity   of  the  testator,  was  excluded^ 
except   that   of   the   subscribing  witnesses  ;   and   therefore,  it 
has  been  contended,  that  Dr.  Greene  and  Dr.  Bates  could  not 
have  been  permitted  to  testify   their  opinions,  as  physicians,  to 
establish  the  insanity  of  the  testator;  their  answers  on  the  cros&- 
examinatioB,  that  they  had  expressed  their  opinions  of  h'ts  sani* 
ty,  and  the  questions  proposed  for  the  purpose  of  drawing  out 
the§e  answers,  were  all  improperly  admitted,    'fiut  if  those  ques- 
tions were  not  collateral,  but  intimately  related  to  the  subject  of 
the  inquiry,  they  were  proper,  and  the  answers  thereto;  accord^ 
ing  to  the   authorities  before  cited,  as  laying  the  foundation  for 
impeaching  their  testimony  by  Contradicting  them,  or  for  the  pur- 
pose of  discrediting  them  by  their  answers;  although  their  opin- 
ions could  not  have  been  offered  in  evidence  by  the  appellant  to 
establish  the  fact  of  insanity.     So  that  we  are  conducted  direct- 
ly to  the  point,  whether  the  questions  proposed   to   Dr.  Greene 
and  Dr.  Bates  were  in  their  nature  collateral  to  the  cause,  and 
related  to  distinct  and  collateral  facts,  or  whether  they  were  in- 
timately connected  with  the  immediate  subject  of  inquiry,  and  so 
were  proper   on  the  cross-examination.     On  this   question,  it 
would  seem  that  two  minds  could  not  seriously  entertain  more 
than  one  opinion.  The  sanity  of  the  testator  was  the  only  fact  in  is* 
sue;  and  to  prove  and  disprove  it  was  the  whole  effort  and  labor 
of  the  parties;  and  in  this  view  of  the  subject,  we  are  all  satis« 
fied  that  the  cross-examination  of  those  witnesses  was  conduct-* 
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ed  on  proper  principles ;  and  such  being   our  opinion   on  this 
point,  it  follows,  as  a  legitimate  <:on8equence,  that  the  witnesses 
offered  to  disprove  the  truth  of  their  answers  and  thereby  im- 
peach their  testimony,  were,  on  legal  principles^  clearly  admissi- 
ble for  that  purpose. 

8, 

Shields  and  wife  v.  Cunningham,  Not.  T.  1820,  1  Blackf. 
Ind.  Rep.  86  S.  P.  Lamb  v.  Stewar't,  I  &  2  Hamm. 
Rep.  377.  ^^^ 

Per  Cut.     Scotiy  J*    The  plaintiffs  in  error  complain  of  the'in-  mentaofa 
correctness  of  the  proceedings  in  three  particulars.     Secondly,  ^^^,J|^y^  ^^ 
in  refusing  to  permit  the  defendant  to  introduce  testimony,  to  court,  oon 
proTe  that  the  plaintiffs' witness  had  made  contradictory  state- ^^^^ 
ments  at  other  times  and  places.     In  the  case  before  us,  the  court  swears  at 
refused  to  permit  the  defendant  to  introduce  testimony  to  prove,  coocerniiig 
that  the  plaintiffs'  witness  had  made  contradictory  statements  at  5^,JJ[J^Sie 
other  times  and  places,  relative  to  certain  facts;  but  we  are  not  isme^mav 
informed  what  those  facts  were,  or  that  they  were  at  all  relevant  tounpeach 
or  material  to  the  issue.     We  consider  this  to  be  the  correct  doc-  h»c»"«i»^ 
trine:    Where  a  witness  has,  at  other  times  and  places^  made 
statements    repugnant  or   contradictory  to   those  delivered   in 
Court,  and  relative  to  faets  material  to  the  issue,  the  adverse  par- 
ty has  a  right  to  prove  that  circumstance,  in  order  to  discredit 
the  witness,  or  diminish  the  weight  of  his  testimony;  but  if  such 
contradictory  statements  relate  to  facts  irrelevant  and  immate- 
rial, the   testimony  ought  not  to  be  admitted:  and  the  court,- in 
such  cases,  has  always  a  right  to  inquire  of  the  party  offering 
such  counter  testimony,  what  contradictory  statements   be  ex- 
pects to  prove,  or   to  what  points  he  intends  to  apply  the  pro- 
posed testimony.     1  Phil.  £v.  210;  7  East,  108;  2  Camp:  637. 


(E)  Credit  of  a  witness,  how  supported. 

1. 

The  People  v.  Vane,  May  T.  1834,  12  Wend.  N.  Y.  Rep.  78. 

S.  P.  Lessee  of  Packer  v.  Oonsalus,  1  Serg.  &  Rawl. 

Rep.  636;  Johnson  v.  Patterson,  2  Hawke's  Rep.  183; 

State  v.  Twittt,  2  ib.  449. 
The  piisoner  was  indicted  for  larceny.     The  principal  witness  iSridance 
against  him  was  one  Wapshot,  an  accomplice,  who  proved  the  lar-  J^  Sat  on 
ceny,  and  in  doing  so,disclosed  his  own  participation  in  the  crime.  apreTions 
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Contra. 


On  bis  cfoss-examiDatioD,  facts  and  circumsfances,  in  addition 
to  his  being"  an  accomplice,  were  elicited,  calculated  still  further 
to  impair  his  credibility.  The  admission  of  the  prisoner,  that  he 
was  at  the  place  where  the  motiejr  was  stolen,  and  shared  in  the 
division  of  the  plunder,  was  shown  ;  but  he  denied  that  he  was^ 
concerned  in  the  taking  of  the  money.  The  public  prosecutor 
offered  to  prove,  that  the  witness,  (the  accomplice,)  when  first 
arrested,  had  given  the  same  relation  of  the  facts  in  respect  to 
the  larceny^  which  he  had  given  on  oath  on  the  trial,  which  tes- 
timony was  objected  to  by  the  prisoner,  but  received  by  the 
court,  and  the  prisoner  excepted. 

Per  C%Mr.  Savage^  C.  J.  The  right  of  either  party  to  support 
and  fortify  the  testimony  of  his  witnesses,  is  essential  to  the  pre- 
servation of  the  rights  of  individuals  as  well  as  to  the  public. 
When  a  witness  is  sworn  and  testifies,  his  testimony,  prima/acie, 
is  entitled  to  belief;  if  his  character  is  attacked,  it  may  be  sup- 
ported ;  if  his  testimony  is  shown  by  other  witnesses  to  be  false 
or  doubtful,  other  witnesses  may  be  introduced  to  sustain  the 
testiiRoay  first  given. 

If  a  witness  be  introduced  by  the  defendant,  to  show  that  the 
plaintiff's  witness  has  given  a  different  account  of  the  transac- 
tiod  about  which  he  has  been  testifying,  another  witness  may  be 
introduced,  to  show  that  the  first  witness  has,  on  previous  occa- 
sions, given  the  same  relation  to  which  he  ha^  .testified.  It  is 
not  proper  to  introduce  this  kind  of  testimony  in  th^  first  instance. 
Should  a  party  oiler  to  do  so,  it  would  show,  that  he  was  con- 
-sciotts  his  own  witness  required  support,  and  without  it,  w&s  un- 
worthy of  belief.  It  is  received  only  in  reply  and  in  answer  to 
doubts  attempted  to  be  raised  by  the  other  party,  by  impeaching 
the  witnessi  either  by  testimony  or  by  cross-examination  ;  or  it 
may  be  proper  when  the  witness  stands  impeached  by  the  direct 
testimony  given  by  himself,  as  in  the  present  case.  The  witness 
shows,  on  his  direct  examination,  that  he  was  an  accomplice;  his 
testimony  is,  therefore,  suspicious*,  it  comes  from  a  tainted  source, 
and  may  well  be  doubted.  In  such  case,  it  seems  to  me  the  prin- 
ciple applies,  that  a  witness  who  is  impeached  may  be  supported. 

Wars  v.  Ware,  June  T.18S1, 8  Oreenl.  Me.  Rep.  55. 
Per  Cur.  MelUn^  C.  J.  The  authorities  cited,  clearly  estab- 
lish the  priniciple,  that  an  impeached  or  contradicted  witness 
cannot  be  supported  by  the  party  who  called  him,  by  proof  of 
his  declarations  made  at  other  times  and  to  other  persons,  coin- 
ciding with  his  testimony. 


^ L'"^l    —   J *   -II 
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3. 

Ru&sELL  v.^ Coffin,  March  T.  1829,  8  Pick.  Mass-  Rep.  143, 

154. 

In  this  case,  one  Hedge,  a  witness,  upon  his  cro8»-examina-  J^^^  J, 
tion,  contradicted  a^  deposition  he  had  previously  given  in  the  thesund, 
same  cause,  and  the  counsel  were  permitted  to  give  the  deposi-  ezamhm" 
tion  in  evidence  to  impeach  his  testimony.     Whereupon  the  ad-  ^P"*  ?®"}^ 
verse  party  proposed  to  call  witnesses  to  prove  the  general  char-  poMUon  be 
acleJr  of  the  witness  for  truth,  but  this  evidence  was  ruled  out,      iP'*^^. 
and  they  excepted.  in  the  same 

Per  Our.     Parker y  C  J.     In  regard  to  the  objection,  that  the  SJtycal 
tenant  was  not  allowed  to  give  evidence  of  the  general  charac- "*»g™"* 

wee  not  nef 

ter  of  Hedge,  one  of  the  witnesses,  we  think  it  cannot  prevail,  miuedio 
He  was  introduced  by  the  tenant,  and  was  cross-examined  by  the  JJ^j^^J^ 
demandants,  who  afterwards  read  Hedge's  deposition,  to  contra-  in  rapport 
diet  his  testimony  on  the  stand.     There   was  nothing  irregular  ^clu^^l^ 
in  this  course;  nor  was  there  a  right  to  go  into  evidence  of  his  ^^"*^-* 
general  character,  notwithstanding  the  attempt  to  impeach  him^ 
by  contrasting  his  testimony  givea  at  a  different  time.     It  never 
was  decided,  that  if  a  witness  was  contradicted  as  to  any  fact  of 
his  testimony,either  by  his  own  declarations,  at  other  times,or  by 
other  witnesses,  evidence  might  be  admitted  to  prove  his  gener»- 
al  good  character. 

If  this  were  the  practice,  great  delay  and    confusion  would 
arise,  and  as  almost  all  cases  are  tried  upon  controverted  testimo-- 
ny,  each  witness  must  .bring  his  compurgators  to  support  hiia' 
when  he  is  contradicted;  and  indleed  it  would  be  a  trial  of  wit« 
nesses  and"  not  of  the  action. 


(F)    How  A  WlT5ES6BrAY  ASSIST   HIS  M&MORY.. 

1. 

Feeter  v.  Heath,   Dec.  T.  1833,  11  Wend.  N.  Y.  Rep.  478; 
485.     S.  P.  Lawrence  v.  Barker,  5  ih.  301. 
Per  Cur.     Walworth^  Chancellor.     There  is  no  validity  in  the  A  wi(nee» 
objection  that  the  referees  permitted  one  of  the  plaintiff  *&  wit-  J^/Si 

*  In  a  proiecuttoD  tot  the  maintainsnce  of  a  bastard  ebild,  after  the  coraplainaiit 
had  9apported  tlie  fkcts  stated  iaher  complaint,  by  her  oath,  the  defendao-t  intro- 
duced a  witness,  who  tettified  that  the  complainant,  in  a  certain  conversation  with 
hino,  had  said,  that  the  defendant  was  not  the  father  of  the  child.  The  complain- 
ant's coaneel  then  offered  her  a^  a  witnotts  te  contradict  this  testimony:  Held, 
that  she  was  a  oompetent  witness  for  snch  purpose;  Hudson  ▼.  Blanehard,  4  Conn. 
568. 
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rondaTorT  "^^®^®  *^  refresh  his  memory,  on  bis  examination,  by  the  inspec* 
friwhhUme  ^^OH  of  an  affidavit  ^hich  he  had  himself  sworn  to  five  years  bc- 
SS^SJt'i^f '  ^^^^>  ^^^^  ^^^  f*^*s  as  to  which  he  was  called  on  to  testify  were 
t^r  doing  w  Comparatively  of  recent  occurrence.     Witnesses  are  in  the  con- 
lyreeoliects  stant  habit  of  refreshing  their  recollections,  particularly  as  to 
whiSr?*^  dates  and  numbers,  by  examining  books  and  papers,  which  they 
called  to  tea  know  to  be  correct,  before  they  go  into  court  to  give  their  evi- 
jjjjof^"  dence;  and  if  they  have  neglected   to  do  so  before  going  into 
memoranda  court,  I  can  see  no  valid  reason  why  they  should  not  be  permit- 
examined    ^^d  ^o  inspect  the  written  memoranda  in  court,  provided  they  can 
byhim.*     after  such  inspection,  distinctly  recollect  the  facts,  independent 
of  the  written  memoranda  or  document ;  especially  where  there 
is  no  ground  to  suspect  there  has  been  any  tampering  with  the 
witnesses,  or  that  nny  abuse  of  ^the  privilege  is  intended.     Such 
is  the  frailty  of  human  memory,  that  very  few  witnesses  would 
be  able  to  testify  as  to  particular  dates,  numbers,  quantities  and 
sums,  after  a  lapse  of  a  few  years,  if  they  were  not  permitted  io 
refer  to  papers  and  writings  which  they  knew  to  be  correct  at 
the  time  they  were  made. 

2. 

BED0O  V.  Smith,  Dec.  T.  1826,  1  Ala.  Rep.  397. 

A.  witness        Error. 

in  giving  Quantum  meruit  for  food  furnished  the  defendant's  horse. 

testimony,  n       r>i  m  •        »  • 

should  not       Per  Cur.     Taylor^  J.     The  court  permitted  a  witness  to  ex- 
ted^oezam  ^^^^^  entries  of  charges  made  by  plaintiff  in  his  books  against 
ine  entries   the  defendant,   to  refresh  the  witnesses  memory.     The  witness 
piainti/in   had  kept  the  plaintiff's  books  during  part  of  the  time,  while  the 
his  book  of  account  was  running.     The  defendant  objected  to  his  examining 
unless         such  entries  as  were  made  by  the  plaintiff,  and  the  objection  was 
cpec^cir    ^^^^rruled.     It  is  a  general  rule  that  a  witness  canaot  examine  a 
cunnstances  paper  written  by  others  for  the  purpose  of  refreshing  his  mem- 
witness  hay  ory.     To  this  rule  there  are  exceptions  ;  as  where,  from  having 
Ing  seen  the  g^en  the  writing  made,  &c.  &c.  the  attention  of  the  witness  has 
made,  &c    been   particularly  directed  to  it.     But   these  circumstances  of 
exception  should   be  proved  before  the  witness  is  permitted  to 
refer  to  the  writing.     From  what  appears  in  this  bill  of  excep- 
tions, the  county  court  erred  in  admitting  this  testimony. 

*  If  a  memDrandam  were  made  by  the  witness  at  the  time,  with  a  view  to  perpet- 
uate the  recollection  of  the  facts,  and  the  witness  can  swear  positively  that  tbto  me^ 
raorandam  was  made  according  to  the  truth  of  the  facts,  this  is  sufficient,  though 
Uiey  may  not  remaiM  in  his  msniery  at  the  time  of  giving  evidence;  Cleverly  v. 
H'Culiottgb^  2  HiU's  Rep.  445. 
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VII.  PRIVILEGE  OF. 

Brooks  v.  Chisley,  May  T.  1790,  4  Har.  &  M^Hen.  Md.  Rep. 
295.  S.  P.  Le  6&AND  V.  BsDiiiaEB^  4  Moiu  Rep.  539; 
lHarp.  Rep.  452;  4  Dall.  Rep.  329  j  3  Cow-  Rep.  381;  2 
Johns.  Rep.  294;  4  Dall.  Rep.  387.  ^  Witnesses 

Chasty  C  J.     The  jurymen  and  -witnesses,  during  their  attend- during  their 

ance  on  the  court,  are  privileged  from  arrest.  ^  mthe oowt 

areprivi 

• ■ —  ^H^  from 

currcst. 

VII.  REMEDIES  AGAINST. 

(A)  For  disqbetimo  the  subpcena. 

(a)  By  aUachfnini.\ 

m 

I. 

Andrews  v.  Andrews,  Oct.  T.  1800,  2  Johns.  N.  Y.  Cas.  109. 

This  was  a  motion  for  an  attachment  absolute,  against  a  wit-  ^imegg'^e 
ness,  on  an  aifidavit  that  he  was  regularly  summoned,  and  money  ^*^^  . 
tendered  to  him  for  his  expenses,  which  he  did  not  object  to  for  pcwa which 
its  insufficiency,  but  positively  refused  to  attend.  gSariyiwrv 

Per  Cur.     Here  is  a  strong  case  of  palpable  contempt,  and,  e^  upon 
therefore,  the  court  will  award   an  attachment  in  the  first  in- (^ourt  will 
stance,  (I  Sta.  1150;  1  Hen.  Black.  49,)  the  sum  of  money  ^«n-gj£^^*' 
dered  may,  or  may  not,  have  been  adequate,  but  as  the  witness  against  hjm 
did  not  object  to  it,  at  the  time,  it  is  to  be  considered  sufficient* JJJ^*^' 

Rule  granted. 

2. 

United  States  t.  Caldwell,  1795,  2Dall.  Penn.  Rep. 334, 5. 
This  was  a  motion  for  the  postponement  of  the  trial  ofthe  de-  Thssabpoi 

na  must  be 
*  A  witness  does  not  lose  his  privilege  of  not  being  liable  to  arrest'  until  aiUt 
a  reasonable  time  to  retarli  home ;  Anon.  1  Smith  355.  l*he  pifivilege  extends 
eundo,  mortrndoy  el  redeur^;  Ligbtfoot  V.  Cameron.  2  Blk.  Rep.  1113;  Meekins  V. 
Smith,  1  Hen.  Blk.  636.  And  it  seems  that  the  pfivilege  6)rtands  to  a  witness  not 
snbpcBnaed,  but  who  is  attending  to  give  evidence;  Arding v.  Fowltr,  8  Tk  E. 534^ 

t  A  witness  may  roAise  to  he  examined  dnless  he  is  legally  sabpcenaed;  Bowles  v» 
Johnson;  1  Wm.  Black.  Rep.  37.  And  it  ought  to  be  served  a  reasonable  time  be- 
fore the  trial;  Hammond  r.  Stowart,  1  8tra.  510.  And  the  service  shotlld  be  per* 
sonat;  Smalt  v.  WhitmBl,  2  ibi  1054«  And  a  prisoner  In  ezeeoiion  may  be  broaght 
up  by  habeas  corpas  to  give  evidence;  Gerry  ▼.  Hopkins,  2  Ld.  Raym,  851.  A 
witness  legally  sQbp<BDaed  is  subject  to  an  attachment;  Hammond  v.  Stewart,! 
8tra.5t0.  Bat  it  mast  be  a  persooal  service;  Smalt  t.  Whitmill,  2  Stra.  1054.  And 
his  reasonable  expenses  should  be  tendered;  Chapman  v.  Poinler,  2  Stra.  1150^ 
which  should  be  done  a  reasonable  time  bc&M  the  trial ;  Holmes  v.  Smithy  1  Mars. 
410;  Fullerton  v.  Frintice,  1  H.  Blk.  49. 
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«  • 

Mmd^and  ^®^^*^^>  ^^^  *   ^^^  ds^js,  in  Order  to  move   for  an  attachoKnf 
the  do 'a      against  two  whnesses,  wbo  disobeyed  the  aubpcBna.. 
irbSSiSw"      ^^  ^^'     ^^  ^^^^  ^®  hesitation  in  granting  the  indulgence 
*^^"SlIj  ^^  *  delay  for  a  few  days.     The  cause   may,  therefore,  be.con- 
'        tinned  till  this  day  week;  and  in  the  meantime,  let  the  attach- 
ment issuej  but  it  can  only  be  in  the  ease,  in  which  the  subpcsna 
has  been  actually  served.     The  practice   must  always  be  strict 

in  the  previous  stages  of  the  business,  before  an  attachment  can 
be  awarded;  and  all  the  docun>ents^  upon  which  it  is  awarded, 

must  be  filed.  witV  the  eouvt» 


(li)  By  acHwt. 

WiuKiE  v.  Chadwick,  Oct.  T.  1834,  13  Wend.  N.  Y.  Rep.  49. 

^entitS  ^^^^  ^^^  ^^  action  of  assumpsit^  brouf^ht  against  the  defend- 
to  rauona  ant  for  his  non  attendance  as  a  witness,  at  a  court  of  common 
traveLavSil  pleas,  held  at  Albion,  in  the  county  of  Orleans,  on  the  third 
ij^htmtty  Monday  of  June,  1831,  according  to  the  requirement  of  a  sub- 
ary  modes  poBma,  served  upon  him  in  a  cause  prosecuted  by  the  plaintifT 
of  convey    fjj^  defendant'  resided,  at  the  time  of  the  service  of  the  subpoe- 

ance,  he  '  •  i» 

cannoiliralt  na,  at  Sbaneateles^  in  the  eounty  of  Onondaga,  a  distance  of  114 
Utecto^  miles  from  the  court  house  in  Albion.     The   service  was   made 
tv  miles  per  about  sunset  of.  Friday  preceding  the  return   day  of  the  writ  ; 
canklTbere  ^^^  ^^^^  mentioned  in  which,  was   ten  o'clock  A.  M.  and  wit- 
qairedto      ness'  fees  to   the  amount  of  $4,50  were  paid  to  the  defendant* 
Sunday.      In  <^onsequence  of  the  non-attendfence  of  the  witness,- the  plain- 
tiff was  obliged  to  postpone   the  trial  until  the   next  te?m,  and. 
to  pay  oosts  to  the  defendant  in  that  suit,  to  the  amount  $5  50. 
He  proved  that  his  own  costs  for  the  term  were  $15  40,  and  he 
offered  tO"  pro%*e  that  the  defendant  had  agreed,  previous  to  the . 
service  of  the-ambpeeoa,  that  he  would  ask  no  further  notice  to 
attend  court;  than  what  would  be  absolutely  necessary  to  travel 
the  distance.    This  testimony  was  refused  to  be  received.     The 
defendant  moved  for  a  nonsuit  on  the  ground  that  the  plaintiff 
had  failed  to  ahow  a  right  of  action,  inasmuch  as  it  was  mani- 
fest that  the  defendant  had  not  sufficient'  time  to  arrive  at  court 

in*  due  season  after  service  of  the  subpoena,  allowing  thirty  miles 
*  for  a  day's  travel,  aod  excluding  Sunday.  The  judge  refused 
to.nonsnit  the  plaintiff,  and  charged  the  jury  that  a  witness  is 
not  entitled'to  timre  to  travel  to  court  at  the  rate  of  thirty  miles 
per  day,  but  that  a  reasonable  tiipae,  according  to  the  ordinary 
modes  of  travelling,  must  be  allowed  to  him;  and  that  he  (fan- 
not  be  required  to  travel  en  Senday«. 

,   Per  Cur.     Seevage^.C.  J.    The  judge  was  right  also  in  saying, 


^^~»s 
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tliftt  tk«  defendant  mast  liaT€  a  reasonable  time  to  travel  to  court 
according  to  the  usual  modes  of  public  convcjance,  without  be- 
ing required  to  travel  on  tbe  sabbath;  but  that  he  was  not  enti- 
tled to  time  at  the  rate  of  thirty  miles  per  day.  Even  if  the 
evidence  offered  should  have  been  received,  it  could  not  have 
varied  the  result;  for  the  judge  stated  to  the  jury,  that  if  there 
¥ras  time  for  the  defendant,  by  the  usual  public  conveyances,  to 
travel  from  his  residence  to  the  place  where  the  subjMsna  was 
i'eturnable  on  Monday  morning,  without  traveiling  on  the  sab- 
bath, the  plaintiff  should  recover.  This  is  all  the  plaintiff  could 
ask,  if  he  bad  shown  a  special  agreement  that  no  longer  notice 
-should  be  given  than  was  absolutely  necessary.  Under  such  a  8ti|>- 
uIation,the  court  would  not  bold  the  defendant  sliotild  be  compel** 
led  to  travel  on  the  sabbath,  when  the  statute  says  he  shall  not. 


(B)    Foa  REFUSING  TO  BESWOAtU 

United  States  v.  Coolid&e,  May  T.  181B,  2  0all.  U.  S.ftepw 

p.  364. 
In  the  course  of  the  trial,  one  Lee,  who  was  called  as  a  wit-  Inthir 
cess  on  the  part  of  the  government,  declined  talcing  the  oath  ^f^fno^i^ 
usually  administered  to  witnesses,  but  offered  to  affirm.     When  ^^^^Iji^ 
questioned  by  the  court,  he  stated,  that  though  he  was  not  one  a  witness, 
of  the  religious  sefct  usually  called  quakers,  yet  he  had  consci-  fj^^  be 
entious  scruples  as  to  the  taking  of  an  oath,  in  consequence  of  a  ^^o^  on 
solemn  declaration,  which  on  some  former  occasion,  he  had  vol*  ofconscieM 
iintarily  made,  not  thereafter  to  take  an  oath.     He  was  informed  J^"'^" 
by  the  court,  that  the  permission  to  affirm  was  strictly  confined  amimiite4 
to  those  of  the  society  of  Friends,  that  the  law  was  peremptory, ^p^" 
and  that,  however   unwilling  the  court  might  be   to  adopt  so 
harsh  a   measure,  if  be  persisted  in  refusing  to  be  sworn,  and 
the  attorney  for  the  United  States  should  not  consent  to  waive 
his  right,  it  would  become   necessary  to  commit  him  for  a  con- 
tempt.    The  district  attorney,  after  attempting  to  proceed  with- 
out Lee's  testimony,  and  finding  that  without  it,  certain  papers, 
material  to  the  prosecution,  could  not  be  Identified,  moved  for  a 
a  commitment.    The   court  ordered   a  process  of  commitment,  * 
which  was  issued  accordingly. 

^      8, 
STANBuav  ▼.  Marks,  April  T.  1793,  2  DalK  Penn.  Rep.  213. 
In  this  cause,  (which  was  tried  on  Saturday,)  the  defendant  ^*^be'"* 
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wiuiiJon  ^^®^^*^  Jonas  Phillips,  a  Jew,  as  a  witness;  but  he  refused  to  be 
his  abbath  sworn,  because  it  was  his  sabbath.     The  court,  therefore,  fined 
wwSSdr^  him  jeiO;  but  the  defendant,  afterwards  waving  the  benefit  of 
his  testimony,  he  was  discharged  from  the  fine. 


(C)  For  givino  false  testimony. 

MoRRoc  V.  Maples,  1793, 1  Root's  Conn.  Rep.  553. 

Anactiwi        Action  on  the  case. 

wi^thecwe  The  declaration  alleged,  that  in  the  year  1788,  the  defendants, 
wUinotUe  under  oath,  as  witnesses,  did  corruptly  and  falsely  accuse  the 
vn^enaf  P'^'^^^^^  ^^  being  accessary  to  the  commission  of  a  rape  on  the 
tor  a  lapse  body  of  Marcia  Maples,  by  which  false  and  corrupt  swearing  the 
yeanu     pj^^iu^jg'  ^^g  convicted  and  fined. 

Per  Cur.  If  this  be  considered  as  an  action  upon  the  case 
for  a  malicious  prosecution,  the  plaintiff  hath  not  shown  that  he 
was  acquitted,  but  that  he  was  convicted.  It  is  an  action  for 
the  injury  done  him  by  the  defendant's  false  swearing  and  per- 
jury, it  is  not  brought  upon  the  statute,  nor  within  the  time  lim- 
ited by  law  ;  and  it  would  be  of  dangerous  consequence  to  ad- 
mit actions  of  this  nature  to  lie  against  witnesses,  after  so  great 
ji  lapse  of  time. 


IX.  FEES  OF. 

De  Benneville  y.  De  Benneville,  Sept.  T.  1803,1  Binney's 

Penn.  Rep.  46, 47. 

Whencnii       Pw  Cur.     Smithy  J.     I  examined   this  question  a  long  time 
tied  to  feei.  since,  and  this  was  the  result;  a  witness  subpoenaed,  though  not  . 

examined,  has  a  light  to  payment,  so  if  examined  though  not 

subpoenaed.* 


X.  RELATIVE  TO  THE  NUMBER  OF. 

De  Benkeyille  v.  De  Benneville,  Sept.  T.  1803, 1  Binney's 

Penn.  Rep.  46,  47. 
Per  Cur.    Smithy  J.     A  party  has  a  right  to  call  as  many  wit- 
witDMM    n^saes  as  he  thinks  are  necessary  to  make  out  his  case.    Where 

*  A  witaeM  rosy  sue  for  kw  expenaes,  though  he  did  not  giw  eTidonee;  Hallott  v. 
Mean,  16  East,  IS;  but  cwiiot  for  Iom  of  time;  Wilson  ▼.  PadCmnt,  1  B.ic  B.  51S. 
8$  he  may  recoyer  hie  ezpeneee  for  aCiendins  before  the  eommissioneie  of  bank- 
/uptoyi  Parker  T«  Botham,  1  Esp.  Cas,  65.    And  the  expense  of  bringing  %  nece»* 


—  ■:;   r. — TTZ — ^~: —  '''""J'    '         ''.,",-.-      -^        '  .'■■»'         i      n    i    "  .i^,^.mJi<. 


WORK  AND  LABOR.'^RdaHve  to  the  amtractfor.  525 

there  is  oppreBsion,  it  must  be  proved,  and  the  court  will  lay  ?J5y^^* 
their  hands  upon  it;  but  it  is  not  to  be  presumed.  tymay 

think  ntces 
. '  aory  to 


•r*  Kt»  miam.    And  see  Vol.  1.  p.  546.  ''"'*'*' 

I.  B£LATIV£  TO  THE  CONTRACT  FOR,  p.  525. 
II.  OF  THE  ACTION,  p.  527. 

III.  OF  THE  DECLARATION,  p.  629. 

IV.  OF  THE  DAMAGES,  p.  531. 


I.  RELATIVE  TO  THE  CONTRACT  FOR. 

1. 

Reab*  ▼.  MooEE,  Jan.  T.  18S2,  19  Johns.  N.  Y.  Rep.  337.    S. 

P.  Thokpb  t.  White,  et  al.  13  ib.  53;  M'MibLAM  v. 

Vamdeblip,  12  ib.  165 ;   Staek  v.  Parkeb,  2  Pickg. 

Rep.  267;  Moses  t.  Steveits,  ib.  332. 
M«ore  agreed  to  work  for  Reab,  for  the  period  of  8  months,  "^^  ^' 
for  $104,  or  $13  per  month.     He  worked  near  two  months,  and  the  work 
left  the  employment  of  Reab,  and  refused  to  work  any  longer.     ^^,^^'  ** 

Per  Ckir.  Woodtoorthy  J.  The  written  contract  between*the 
parties  was  an  entire  contract  of  hiring  for  eight  months,  at  a 
ftipulated  price«  There  was  no  subsequent  modification,  nor  did 
the  appellant  rescind  on  his  part.  The  action,  therefore,  was 
prematurely  commenced.  The  appellee  had  no  <2laim  until  the 
expiration  of  eight  months.  The  work  was  a  condition  prece- 
dent tu  be  performed  before  the  appellee  was  entitled  to  pay- 
ment.* 

2. 

Jenninos  v.  Camp,  Jan.  T.  1816,  13  Johns.  N.  Y.  Rep.  94. 

The  plaintiff  agreed  to  clear  ten  acres  of  land,  at  $8  per  acre,  Theperfor 
and  fence  it  in  within  a   certain  period.     He  commenced  the  [J?;!!!?!^!! . 
work,  and  after  continuing  some   time,  left  it  without  the  con-  conditkm 
«!ent  of  the  defendant.     Verdict  for  plaintiff.  preeedent, 

•ar;  witnett  from  abroad  will  be  allowed;  Cotton  y.  Weit,  4  Taun.  55.  And  coite 
wilt  he  allowed  for  deUining  a  foreign  witneiefVeni  the  time  of  suing  oat  the  writ. 
Sturdy  y.  Andrewe,  4  Tann.  697;  Sohlromel  v.  Loiieade,4  Taun.  695;  See  Freeman 
?.  Fsilh^  1  Man.  MS. 

*  See  Fatridfey.  Cole,  1  Saund.  320;  note  4;  Duke  of  St.  Albana  y.  Shore,  1  H. 
Mc,970;  Coanteeeef  Plymouth  y.  Thregmortos,  }  Salk.  65;  Cutter  y.  PoweUi  S 
T.  E.  9S0;  £llie  v.  Hamlm,  a  Taun.  5S;  Bajiten  v.  Better,  7  East,  4S4;  R.  y.  Whit- 
tlebniy,6  T.  IL467;  Spain  y.  Amott,2  Starkie's  Rep.  266. 
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Per  Cur.  Spencer,  J.  The  point  is^  whether  a  party  who  en- 
ters into  a  contract,  and  performs  part  of  it,  and  then  without 
cause,  or  the  agreement  or  fault  of  the  other  party,  but  of  his 
mere  volition,  abandons  the  performance,  can  maintain  an  action 
on  an  implied  assumpsit  for  the  labor  actually  performed;  and  it 
seems  to  me  that  the  mere  statement  of  the  case  shows  the  ille- 
gality and  injustice  of  the  claim.  The  contract  being  entire, 
performance  by  the  plaintiff  below  was  a  condition  precedent, 
and  the  plaintiff  was  bound  to  show  a  full  and  substantial  per- 
formance of  his  part  of  the  contract.  And  his  honor  referred  to 
McMillan  v.  Vanderllp,  12  Johns.  Rep.  166;  Cutter  v.  Powell,  6 
T.  R.  320;  Whiting  y.  Sullivan,  7  Mass.  Rep.  109. 


3. 

m 

Faxon  t.  Mansfield  ahd  Hoi«BaooK,  his  trustee,  Sept.  T. 

1906,  2  Mass.  Rep.   147.     S.  P.  Starks  v.  Parker,  2 

Pick.  Rep.  967;  Taft  t.  MawTACirs,  14  Mass.  Rep.  282; 

Setmovr  y.  Beskett,  ib.  266. 

wIu^^vSImi        Holbrook  made  a  contract  with  Mansfield  to  erect  and  finish  a 

t»*^ii^^^  barni  at  a  specified  time,  for  a   certain  sum.     He  proceeded  in 

for  work     the  work,  and  received  sundry  sums  of  money,  and  left  the  barn 

SSl.S*-    unfinished. 

cannot  mil       It  was  Contended,  that  as  the  contract  was  not  under   seal, 
1^^°^     Holbrook  was  liable  to  Mansfield  for  so  much  of  the  whole  mo- 
^R^hehM  ney  he  had  contracted  to  pay,  as  the  proportion  of  the  work  per- 
formed bore  to  the  whole  work  to  be  performed,  deducting  the 
amount  of  payments  made  on  that  account. 

Per  Cwr.     Parsems^  C.  /.     Mansfield  did  not  fulfil   his  con- 
tract.     His  failure  did  not  arise  from  ineyitable  accident,  but 
from  his  own  neglect,  for  he  voluntarily  left  the  work  unfinished. 
On  these  facts  he  can  maintain  no  action,  either  on  the  contract, 
ct  on  the  qaaniutn  menci^,  against  Holbrook. 
Trustee  discharged. 

4. 
Bartholomew  v.  Jackson,  May  T.  1822,20  Johns.  N.  Y.  Rep. 

Ao  action  1      v»     1  .      »     1 

will  not  lie  Bartholomew  had  a  stack  of  wheat  m  Jackson's  stubble  field, 
wberTthere  ^^^  promised  to  remove  it,  in  order  that  Jackson  might  put  in 
iinoprom  his  fall  crop,  but  failing  to  do  so,  and  Jackson  setting  fire  to  the 
oriiiHSied!  Stubble  in  a  remote  part  of  the  field,  the  stack  was  in  danger  of 
being  burned.     Jackson  and  his  hands  removed  the  stack  and 
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secured  it  Tor  Bartholomew^  and  brought  this  action  for  work 
and  labor  in  removing  it. 

The  justice  gave  judgment  for  thd  plaintiff. 

Per  Cur.  Plaits  J.  The  plaintiff  performed  the  service  with- 
out the  privity  or  request  of  the  defendant;  and  there  was,  in 
fact,  no  promise,  express  or  implied.  If  a  man  humanely  be- 
stows bis  labor,  and  even  risks  his  life,  in  voluntarily  aiding  to 
preserve  his  neighbor's  house  from  destruction  by  fire,  the  law 
considers  the  service  rendered  as  gratuitous,  and  it  forms,  there- 
fgre,  no  ground  of  action.  Judgment,  reversed.  And  see  Pin- 
cheon  v.  Delancey,  2  Yeates'Rep.  22,  where  anumpsU  for  ser- 
vices  done,  vrill  only  lie  against  th<^  employer.  • 


] 
1 


II.  OF  THE  ACTION. 
1. 


Little  v.  Dawson,  et  al.  4  Dall.  Penn.  Rep.  Ill;  BAaTHOL- 
OMEw  V.  Jackson,  30  Johns.  Rep.  528. 
Held  by  the  court,  that  when  services  are  rendered,  upon  an  ^^Z^**^ 
understanding,  that  the,  remuneration  is  to  be  at  the  entire  dis-  Tolttntary 
cretion  of  the  employer,  no  action  can  be  maintained  for  the  ser-  ■•'^••^ 
vices,  as  was  decided  in  Taylor  v.  Brewer,  1  M.  &  S.  290.     But 
the  rule  is  otherwise,  if  done  sit  the  request  of  the  party  to  whom' 
the  benefit  of  the  services  are  given  ;  Roberts  v.  Swift,  el  al»  1 
Yeates'  Rep.  209;  Snyder  v.  Castor,  4  ib.  353;  Jacobson  v.  Ex^s-    ^ 
of  Legrange,  3  Johns.  Rep.  199. 

2. 

Roberts  v.  Swift,  et  al.  Jan.  T.  1793^  1  Yeates^ PenSir  Rep; 

p.  109. 

The  plaintiff  had  lived  many  years  with  the  defendant's  testa-  S^Jj^^llI  it 
tor,  and  performed  services  for  him,  but  it  did  not  clearly  ap-  quetttho^ 
pear,  whether  she  came  to  live  with  him  at  his  request-  or  not.      gitS?" 

The  court  said,  that  if  the  jury  were  satisfied,  from  the  whole 
evidence,  that  the  services  weredone  at  the  request  of  the  tes- 
tator, no  matter  what  the  plaintiff's  expectations  were,  the  action 
may  be  supported; 

3. 

TiMplun 

Stark  v.  Parkee,  March  T.  1824,  2  Pick.  Mass,  Kep.  267.     iJJ^^'JSi 

Held  by  the  court,  that  though  a  certain  price  be  agreed  upon  ^[^^^ 

between  the  parties,  yet  the  plaintiff  ^ust  show,  that  the  work  lydtoae? 
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was  properly  done  according  to  tbe  contract,  for  if  the  work  h€ 
defectirely  performed,  it  is  settled,  that  he  cannot  recover  be- 
yond the  amount  of  the  benefit  received  ;  but  the  rule  does  not 
hold,  where  the  employer  adopts  the  contract ;  Farnsworth  v. 
Oarrard,  1  Campb.  38;  Grimaldi  t.  White,  4  Esp.  C.  95  ;  Fisher 
V.  Samuda,  1  Campb.  190. 

4. 

?oi^il^er      "^^^  ^y  ^^^^  Kenyon,  in  Kannen  v.  M'MuUen,  Peake's  Gas. 

on  the  eon  59,  that  where  a  person  is  employed  in  a  work  of  skill,  the  em- 
^  ;  ployer  buys  both  the  judgment  and  the  labor  of  the  person  em- 
ployed.  And  Bailey,  J.  in  Duncan  t.  Blundell,  3  Stark*  Rep*  6, 
decided,  that  where  the  plaintiff  had,  by  the  defendant's  order, 
erected  a  stove  in  his  shop,  and  placed  a  tube  to  carry  off  the 
smoke,  and  the  plan  would  not  answer,  it  was  a  work  of  skill, 
and  that  the  plaintiff  ought  to  hare  known  whether  it  would  suc- 
ceed or  not,  and  could  not  recover. 

» 

5. 

Hatwaed  v.  Leonakd,  Oct.  T.  1828,  7  Pick.  Mass.  Rep.  181; 
TuTTLE  V.  Mayo,  7  Johns.  Rep.  132;  Jewel  v.  Scheocf- 
FEik,  4  Cow.  Rep.  564;  Mudd  v.  Mudd,  3  Har.  &.  Johns. 
Rep.  438. 
Where  A        '^^^  plaintiff  declared  on  a    promissory  note  tor   building  a 
Qontraeted   fa^use,  on  a  quantum  meruit^  and  the  common  money  counts, 
buik)  a  Hayward  entered  into  a  contract   with  Leonard,  to  build  a 

ho^onhis  house,  on  Leonardos  land,  of  specified  dimensions,  and  to  be  fin- 
spociAed      ished  at  a  certain  time.     The  house  was  finished  within 4he  time, 
be'fimswl^^"^*^^®   workmanship  and  materials  varied  from  the  contract, 
fttacertain  Leonard-was  present  as  the  erection  progressed,  and  made  some 
^^Jln"^^  objections,  but  continued  to  give   directions.     And  when -the 
ed  within    house  was  finished,  he  refused  to  accept  it* 
but  not  ae       Per  Cur»     ParkiTy  C.  J.     The  point  in  controversy  seems  to 
^cOTtmct  ^^  ******  whether,  when  a  party  has  entered  into  a  special  agree* 
thecdurt     ment  to  perform  work  for  another,  and  to  furnish  materials,  but 
might  reoov  ^^^  ^^  ^^^  manner  stipulated  for  in  the  contract,  so  that  he  can- 
er  upon  the  not  recover  the  price  agreed  upon  by  an  action  on  the  contract, 
meniitfor    yet,  nevertheless,  the  work  and  materials  are  of  some  value  and 
duJinff^'thc  ^^^^^^^^  *^  ^^^  other  contracting  party,  he  may  recover  on  a  quan- 
toss  or  dam  tum  meruitj  for  the  work  and  labor,  and  a  quanttnn  valAantj  for 
JronTthe"!!!  *^®  materials.     We  think  the  weight  of  modern  authority  is  in 
riaiion.       favor  of  the  action,  and  upon  the  whole,  it  is  conformable  to  jus- 
tice, that  the  party  who  h^s  the  possession  and  enjoyment  of  the 
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materials  and  labor  of  another,  ithall  be  held  to  pay  for  them,  so 
as,  in  all  events,  he  shall  lose  nothing  by  the  breach  of  contraet. 
If  the  materials  are  of  a  nature  to  be  removed,  and  liberty  is 
granted  to  remove  them,  and  notice  to  that  effect  given,  it  may  be 
different..  But  take  the  case  of  a  house  or  other  building,  fixed 
to  the  soil,  not  built  strictly  according  to  contract,  but  still  yal- 
uable,  and  capable  of  being  advantageously  used,  or  profitably 
rented — the  having  been  no  prohibition  to  proceed  in  the  work 
after  a  deviation  from  the  contract  has  taken  place— no  absolute 
rejection  of  the  building,  vrith  notice  to  remove  it  from  the 
ground;  it  vroulci  be  a  hard  case,  indeed,  if  the  builder  could  re-- 
cover nothing.  And  yet  he  ought  not  to  gain  his  fault  in  vio- 
lation of  his  contract,  as  he  may,  if  he  can  recover  the  actual 
value.  The  owner  is  entitled  to  the  benefit  of  the  contract,  and 
therefore  he  should  be  held  to  pay  in  damages  only,  so  much  as 
Will  make  the  pri^  good,  deducting  the  loss  or  damage  occa- 
sioned by  the  variation  of  the  contract.  (This  case  was  recog- 
nized as  good  law  in  Smith  y.  The  First  Congregational  Meeting 
House  in  Lowell,  8  Pick.  Mass.  Rep.  178.)  And  in  Jewell  v* 
Schroeppel,  Sutherland^  J.  remarks,  ^4  consider  it  well  settled^ 
that  if  there  be  a  special  agreement  to  do  a  piece  of  work,  and 
the  work  be  done,  but  not  pursuant  to  such  agreement,  either 
in  point  of  time,  or  any  other  respect,  the  party  can  recover  up- 
on the  common  money  counts*  Where  the  terms  of  a  special 
agreement  are  performed,  a  duty  is  raised,  for  which  a  general 
inddniatus  assumpsit  will  lie. 


III.  OF  THE  DECLARATION.* 

1. 

FsLToir  ▼.  DicKENsov,  Sept.  T.  1813, 10  Mass.  ftep.  S92;  ^vy* 
i>£n  AND  WIFE  Y.  Castok's  adm'bs,  4  Ycatos'  Rep.  352. 
CusHMAN  Y.  Sims'  adu'b,  2  Har.  &  Johns.  Rep.  362. 
The  court,  in  this  case,  held,  that  the  declaration  ought  to  The  dida 

set  out  the  special  agreement  for  work  and  labor^  but  that  wherei  ^J^f^|^ 


*  Wliere  a  special  contract  has  been  entered  into,  the  plaiafiff  ia  ceft4in 
maj  recover  on  the  common  oonnte — ae  where  the  speoial  agreement  hae  been  per* 
formed;  Robcon  v.  Godfrejr»  Holt  Rep.  237.  Sot  where  there  haa  been  a  deviation 
and  thedeibndanthaa acquieeced in  it;  Bam  t.  Bliller,  4Tann.  Rep.  745;  EUia ▼• 
Hamlin,  S  Tann.  £2.  So  alao,  where  the  contract  has  been  performed  and  addition* 
al  work  has  been  done;  ib.    Where  the  defendant  has  reoeiyed  no  benefit  fton  the  J 

work  by  being  improperly  execnted^  the  plahntiff  cannot  recover  at  all;  Fmawerth  J 

▼.  Gerrard,  1  Campb.  38;  Dnncan  v.  Bloadell,  3  Stark.  Rep.  6;  Deaew  t.  Dayy»  S 
Canpb.Rep«451. 
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whwhif  **»e  «P««»1  agreement  has  been  so  far  performed,  as  that  nothine 

nrr « ^  *?  ^^"j"'*  *  ""*  *^"*y  *«  w  »o»«y.  s^-^^  ^^-"^ 

are  .nfficwt;  see  Brook  v.  Yonng,  4  Bos.  &  P.  330;  PoiiUer  v. 
KiMmgbeck,  1  ,b.  397;  Mussen  t.  Price,  4  East,  147.  And  see 
Feeter  v.  Heaalh,  etal.U  Wend.  Rep.477,  where  the  court  held, 

^M'fJ*^  "'^•'*  '**'*^®'  ""**"  *•»«  common  counts,  in  at^mp- 
-*^  for  the  stiprfated  price  due  on  a  special  contract,  not  under 
•«I,  where  such  contract  has  been  executed.     And  they  refer- 

&  R^  ^'J\?"~''>  ^2  *^"^  1 '  S''«Wo'>  ^.  Cox,  5  Dow. 
&  Ry.  877;  Felton  t.  Dickenson,  10  Mass.  Rep.  287;  Jewell  t. 

7Cr::!ifJ  '''"•  ^•^-  ^'  ^^^  *>f  Colombia  v.  Patterspn, 


7  Cranch;2  99. 


2. 


CAtrsTEjrr.  Burke,  June  T.  1828,  2  Har.  &  Gill's  Md.  Rep. 

rST^""  UU  \{'  ^^^^'^""ng)  held,  that  in  declaring  for  work  and 

^'^  ctjihe"? '"  Pr°"*'  -vices,  it  is  a  rule.  that'howeTer  s;^! 

;£jjmrnrisr^^^^^^^  rd- rr  k 


3. 


Oaks  APBAKB  &  Ohio  Caw  at    p«   „  i/ 

1835,  9  Petel's  U^P    %;,.>*"•  ^  ^'"  ^'"'' '^' 

rr««U   D  .L         ^'  ^*P-  ^^1  ;    ^'«68    ▼•    I4ND8ET,  7 

Cratch  Rep.  500;  Fosteu  v.  Foste.,  2  Binn  Rep.  4.' 

^•^.u  unon  tK^pJ  "  ""^r  '■"'  '*"^"'  ^°'  excavating  and  working 
•^•^   ZV      C'^rP*"'^*  ""d  Ohio  Canal.     It  was  objfcted,irther! 

the'^Sn/cTT'''^  »'  P""''P'^  ''  ''^''^  i*^  the  case  of 
ea,  there  could  be  no  doubt,  that  where  the  special  contract  re- 
mains open,  the  plaintiflF>s  remedy  is  on  the  con  racr  »nH  if 
J^u^tsetit  forth  specially  in  his  decoration     But  ith  'contract 

TarHf  hll^  f?r"'  *^**  ^'''"*^"  ^'^^  consideration  on  the 
part  of  the  plaintiff  is  executed,  and  the  thing  to  be  done  o^  the 


>. 
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defenda&t'e  part  is  mere  payment  of  a  sum  of  money^  due  iiame- 
diately;  or  where  money  is  paid  on  a  contract  which  is  rescind- 
ed, so  that  ihe  defendant  has  no  right  to  retain  it,  this  consti* 
tutes  a  debt  for  which  the  plaintiff  may  declare  ia  the  general 
coast. 

C0ELAT  V.  I>&Ajr,  June  T.  1832,  4  Conn.  Rep.  S59. 

Per  Our.    .HostiMr^  C.  J.    The  plaintiff  avers  in  his  dedftra-  yj^jj!^ 
ttoDy  that  he  contracted  to  employ  the  defendant's  son,  so  longntetoiitit 
as  he,  the  plaintiff,  pleased,  and  the  defendant  contended  it  vas^^^J^I^ 
proved  that  he  was  to  employ  him  for  the  season*  This  the  court 
judged  to  be  inuBaterial,  but  in  my  opinion,  it  is  of  a  diffietent 
character.    The  promise  b  alleged  to  have  been  entirely  depend- 
ent foT  its  eontinoance  on  the  plaintiff's  will ;  while  th^  proof 
evinces  an  absolttte  coiitract  for  a  determinate  period.    A  trivial 
vsiitation  in  setting  out  a  contract  is  fatal,  because  it  does  not 
appear  that  the  promise  given  in  evidence,  is  that  on  which  the 
plaintiff  has  declared* 


IV.  OF  THE  DAMAGES. 


£oov  V.  £(RSftsrMAir,  May  T.  1831, 7  Wend«  N.  Y.  Befp.  ISl. 
Per  Cvr.    When  a  special  contract  is  rescinded,  .or  P^^rm-^^^^ 
ance  is  prevented  by  the  defendant^  and  the  plaintiff  seelni  to O^tmle^of 
•recover  for  the  work  done  under  the  general  ^xoonts,  the  defend* 
aAt  may  give  the  special  contract  in  evidence  with  a  view  toles* 
een  the  quantum  of  damages.    So  far  as  the  work  was  done.nn- 
4cf  the  special  contract,  the  prices  specified  in  it,  are,as  a^gen- 
4eTal  rule,  to  be  taken  as  the. best  evidence  of  the  value  of  the 
work.    Where  it .  does  not  appear  that  the  work  w:^&  nnifireA 
mote  expeneive  to  the  <plaint^  than  was  contemplated  when  the 
<)0«tract  was  made,  or  than  it  otherwise  would^  have  been  in  con<> 
sequence  of  the  improper  interference  of  the  defendant,  or  of  his 
neglect  or  omission  to  perform  what  by  the  contract  he  was 
bound  to  do,  the  contract  prices  should  be  held  conclusive  be- 
tween the  parties.     But  if  the  defendant  neglect  to  furnish  the 
materials,  which  he  was  to  find,  in  due  time,  so  that  the  plaintiff 
is  obliged  to  do  his  work  at  a  less  favorable  season,  and  at  an 
additional  expense,  such  additional  expense  ought  to  be  taken 
into  consideration,,  and  added  to  the  contract  price.    This  rule 
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was  recognised  by  this  coort^  hi  Dubois  y.  The  Delaware  aod 
Hadson  Caaal  Co^4  Wend.  Rep.  386. 


HoLLivosHXAD  T.  Mactiek,  Jan.  T.  1835,  13  Wend.  N.  Y.  R. 

p.  276. 

whmi  hv        ^"  *  motion  to  set  aside  the  report  of  referees,  who  had  re- 

mmam      ported  on  the  amount  that  should  be  allowed  to  the  plaintiff  for 

*^^         building  a  house  for  the  defendant,  Sovagey.  C.  J.  laid  down  the 

rule,  that  if  a  man  contracts  by  a  certain  plan^  and  that  plan  is 

so  entirely  abandoned,  that  it  is  Impossible  to  trace  the  contract, 

and  say  te  what  part  of  the  work  it  shall  be  applied,  in  such 

case  the  workmen  shall  be  permitted  to  charge  for  the  whole 

work  done,  by  measure  and  value,  as  if  no  contract  at  all  had 

ever  been  made;  but  so  far  as  the  work  was  done  according  to 

the  special  contract,  the  price  shall  be  regulated  by  the  contract. 

The  rule  was  laid  down  by  Ld.  Eenyon,   in  Pepper  y.  Burland, 

Peake's  N.  P*  103,  and  was  adopted  in  this  court,  in  Dubois  y. 

The  Delaware  &  Hudson  Canal  Co.  4  Wend.  Rep.  289. 

3. 

Patbiok  y.  WiLsov,  Jan.  T.  1818,  Nott  &  M'Cerd's  S.  Gs« 

Rep.  112. 
The  plaintiff  brought  an  action  to  recover  the  balance  of  an 
ii0B  tobe     account  for  carpenter's  work.    Defendant  set  up  a  defence  that 
^^^^^P   the  plaintiff  had  agreed  to  deduct  fifteen  per  cent,  after  the  work 
purtofili*  wascbme. 

anpiMltoii  wj^^  court  held,  that  a  consent  by  the  plaintiff  to  make  a  de- 
duction in  his  work  was  not  obligatory,  unless  it  formed  a  part 
of  the  original  agreement. 

JPsf  Jckmm^  J.  There  is  no  evidence,  that  a  deduction  firons 
the  usual  prices  formed  any  part  of  the  original  agreement,  ejc* 
cept  the  mere  assertioit  of  the  defendant  himself,  which  is  no 
proof.  And  if  after  the  debt  was  incurred,  the  plaintiff  had  con* 
tented  to  make  a  deduction,  he  would  not  be  boimd  by  it,  unless 
tiiere  had  been  some  consideration  moving  to  it,  and  none  Itftft 
been  pretended  to  exist  in  this  case. 


k^,AiJk    * WM   A    BJkB       m      «■■■«■■       ij    ^^^^^»^^^^f^ 


INDEX. 

[Itt  Hit  Mlowiiif  itidtx,  the  Tolum«  is  dengnftted  by  EomtR  lett«rf»  Mid  Ui«  pcfi 
bj  figttrw.] 

ABANDONMENT.— See  tit.  Insuranct,  vi.  166. 
ABAT£.— See  tit.  Tre^pa**,  viii. 
ABATEMENT  OF  SUIT. 
By  death, 

before  verdict  or  judgmenti 
of  a  sole  plaintiff,  i.  I. 
of  one  of  several  plaintiffs,  i.  3. 
of  a  sole  defendant^  i.  5. 
of  one  of  several  defendants,  i.  W* 
after  verdict  and  before  final  judgment,  i.  13.      % 
after  writ  of  error  or  appeal,  i.  16. 
By  insolvency^  i.  17.  35.  &  78.    And  see  tit.  hmhitni 

Debtors^  vi.  65. 
By  Coverture, 

after  the  jury  are  sworn,  i.  17. 
before  suit  brought,  i.  18. 
since  last  continuance,  i.  19. 
after  verdict,  i.  19. 
after  an  appeal;  i.  21. 
one  of  several  administrators,  i.  21. 
For  want  of  proper  parties. — See  tit.  MiUemeniy  PUa» 
tn,  i.  27. 
ABATEMENT,  PLEAS  IN. 

To  the  jurisdiction,  i.  523. — And  see  tits,  Qmrts^  iil« 
671,  and  Jurisdiction^  vi.  322. 
»         To  the  disability  of  the  person , 
of  the  plaintiff, 

that  the  plaintiff  is  a  fictitious  person,  i.  27* 
'  that  the  plaintiff  is  dead. — See  tit.  Maiemmt 
of  suity  by  death,  i.  1. 
that  the  plaintiff  .is  an  insolvent  debtor,- 
tit  Insolvent  Debtors,  Ti.  66. 
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ABATEMENT,  PLEAS  lii.— Continued. 

that  the  plaintiff  is  an  alien  enemy,  i.  5^. 
that  the  plaintiff  is  a  feme  covert, — See  i.  17, 

&  V.  573. 
that  the  plaintiff  is  an  infant,  i.  30. 
that  the  plaintiff  is  not  a  citizen^  i.  31. 
of  the  defendant. 

that  the  defendant  is  a  feme  covert,  See  i.  17* 

that  the  defendant  is  an  infiant,  i.  34. 

that  the  defendant  is  not  an  inhabitant  of  the 

county^  i.  34. 
that  the  defendant  has  been  discharged  under 
insolvent  acts,  i.  35.. 
To  the  count  or  declaration,  i.  36. 
To  the  writ, 

to  the  form  thereof, 
misnomer,  i.  36. 

.  nonjoinder  and  misjoinder  of  parties,  i.  39^. 
test  of  the  writ,  i.  46,  and  see  Writj  viii. 
to  the  action  of  the  writ, 

that  it  is  prematurely  brought,  i.  47. 

that  it  does  not  pursue  the  proper  remredy,  i.  47^ 

auter  action  pendant,  i.  48. 

that  a  writ  of  error  is  pending,  i.  59. 

iro  refunding  bonds  filed,  i.  59. 

that  the  land  in  question  has  beAi  recovered 

by  a  stranger,  i.  5f). 
that  the  writ  contained  no  count  or  deolara^ 
tion,  i.  60. 
General  qualities  of, 

difference  between  pjeas  in  abatement  and  pleas  in 

bar,  i.  61. 
what  ought  and  may  be  pleaded  in  abatement,  i.  64. 
infancy,  i.  76. 

unjjer  trustee  process,  1.  77. 
representation  of  insolvency,  i.  78. 
recovery  by  a  stranger,  i.  78. 
Within  wiat  time  to  be  pleaded, 
in  general,  i.  79. 

after  imparlance  or  general  issue,  i.  81. 
Avaiver  of,  i.  84. 
Particular  qualities  of, 

must  give  the  plaintiff  a  better  writ,  i.  89. 
what  it  must  state,  i.  90. 
Formal  parts  of,  i.  9L 
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ABATEMENT,  PLEAS  IN,— Cbn/inueA 

Affidavit  of  verification  of,  i.  92. 
Effectt)f,  i.  92. 

Demurrer  to,  i.  94. 

Judgment,  i,  94. 

Costs,  i.  96. 

In  criminal  proceedings,  i.  97. 
ABDUCTION, 

at  common  law,  i.  99. 

By  statute,  i.  102. 
ABSCONDING  Z>EBTORS, 

who  are,  i.  103. 

proceedings  against,  i.  107. 

supersedeas,  i.  112. 

liability  of  trustees,  i.  115. 
ABSENT  DEBTOR, 

attachment  against,  by  whom  and  how  obtained,  i.  116. 

proceedings  against,  i.  119. 
ACCESS,  i.  120. 
ACCESSARIES, 

who  are  accessaries,  i.  122. 

before  the  fact,  i.  123« 

at  the  fact,  i.  125. 

after  the  fact,  i,  127.     .  ' 

trial  of,  i.  129. 
ACCIDENT,  i.  132. 
ACCOMPLICE,  i.  133. 
ACCORD  AND  SATISFACTION, 

General  rules, 

must  be  complete  and  executed,  i.  134 

must  be  with  satisfaction,  i.  134. 

the  chattel  given  must  be  of  some  value,!.  137« 

satisfaction  to  one  of  several,  i.  140. 

-  substituting  one  security  for  another,  i.  142. 

In  particular  actions, 

in  assumpsit,  i.  143.   ' 

in  d^t,  i.  145. 

'  in  covenant,  i,  145,  / 

in  trespass,  i.  148. 

ACCOUNT  RENDER, 

when  it  will  lie,  p.  160. 

proceedings  before  auditors,  i.  157. 

may  be  arbitrated,  u  160. 

exceptions  to  report,  i,  161. 


!▼  INDEX. 

ACCOUNT  RENDER— CWimced. 

damages,  i.  162. 

judgment  in,  i.  163. 
ACCOUNT  STATED^mutual  and  open.— And  see  til.  Montf 

Had  and  Received,  Tii.  51. 
when  stated  or  open,  i.  164. 
ho'W  far  evidence,  i.  169. 
ACTION. 

Form  of  the  action. 

whether  real  or  personal,  i.  173. 
whether  contract  or  tort,  i.  174. 
whether  debt  or  assumpsit,  i.  177. 
whether  debt  or  covenant,  i.  179. 
whether  assumpsit  or  case,  i.  180. 
whether  assumpsit  or  covenant,  i.  180. 
whether  debt  or  case,  i.  181. 
whether  trespass  or  case , 

injuries  to  real  property,  i.  182. 
injuries  to  personal  property,  i.  183. 
injuries  to  the  person,  i.  187. 
whether  trover  or  assumpsit,  i.  193. 
whether  trover  or  trespass,  i.  193. 
When  local  or  transitory,  i.  194. 
Joining  distinct  causes  of  action,  i.  197. 
Joining  different  rights,  i.  200. 

Joinder  of  parties  in,  i.  202.  And  see  tit.  ParKef,vii.963« 
Splitting  actions,  213. 
Second  action  for  the  same  cause,  i.  214. 
Bringing  of,  before  right  has  accrued,  i.  215. 
Consolidation  of,  i.  221. 
When  it  dies  with  the  person,  i.  222. 
When  it  will  or  will  not  lie,  i.  224.  513.  and  529.  ir.64. 
ADDITION,  i.  r34.  [136  and  148, 

ADMINISTRATION.— And  see  tit.  Exeeuiors  and  ^dmimsir^^ 
torsy  i.  247,  and  v.  239. 
right  of  granting,  in  whom,  i.  235. 
right  to  obtain,  in  whom,  i.  2^7. 
void  administration,  i.  241. 
foreign  and  ancilliary  administration,  i.  5241. 
repealing  and  granting  new  administration,  i.  S46. 
ADMINISTRATORS,— And  see  tit.  ExecMtort,  v.  873. 

liability  for  costa,  i.  247. 
ADMIRALTY.— And  see  tit.  Capture^  ii.  519. 

jurisdiction  of  U.  S.  courts  in,  i.  247. 
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ADMIRALTY— Om^nued. 

effect  of  foreign  sentence  in,  i.  262. 

jurisdiction  of  in  criminal  cases,  i.  255. 
ADMISSIONS, 

by  plaintiff,  i.  257. 

by  defendant,  i.  260. 

by  third  persons,  i.  263. 

how  construed,  i.  266/ 

in  criminal  cases,  i.  267, 
AD  QUOD  DAMNUM,  i.  267. 
ADULTERY,  i.  269. 
AFFIDAVIT, 

by  whom  made,  i.  271. 

how  entitled,  i.  273. 

jjirat,  i.  276. 

what  it  must  state,  i.  276. 

before  whom  to  be  sworn,  i.  279.  ^ 

of  merits,  i.  282. 

to  change^the  venue,  i.  283. 
amending  of,  i.  284. 

supplementary,  counter,  &e.  i.  285. 

on  writ  of  error,  i.  286. 

to  hold  to  bail,  i,  287. 

must  be  positive  and  certain,  i.  289. 

voluntary,  u  290. 

exceptions  to,  i.  290. 

formal  parts  of,  i.  290. 

how  construed,  i.  291. 
AFFIRMATION,!.  291. 

AGENT.— See  tit.  Principal  and  Jlgent^  vii.  424. 
AGREEMENT*— See  tit.  Contracis,  iii.  338. 
AIDERS  AND  ABETTORS.— See  tits.  JtccessarUsy  i.  122.— 

Murder^  vii.  92, 

ALDERMEN,  i.  292. 
ALIENS, 

Alien  enemies,  i.  295. 

Alien  friends,  i.  299. 
ALLEGIANCE,i.  312.  ^ 

AMBASSADOR,  i.  312.  ^ 

AMENDMENT, 

General  rules,  i.  315. 

Of  the  original  writ  and  capias,  u  316. 

Of  the  declaration, 

with  respect  to  the  nature  of,  t.  824. 


> 


vi  INDEX, 

AMENDMENT.— Cbfi/mued. 

afler  plea  or  demurrer,  i.  332. 

after  verdict  or  nonsuit)  i.  338. 

after  judfrment,  i.  343. 
Ofpleas,  1.344. 
Of  the  replicaiioD,  i.  348« 
Of  the  demurrer,  i.  350. 
Of  the  nisi  prius  record,  i.  350. 
Of  the  verdict  and  judgment,  i.  351. 
Of  writs  of  error,  certiorari,  &c.,  i.  360, 
Of  Venire,  scire  facias,  &c.,  i.  365. 
'  Of  final  process,  i.  369. 
Of  criminal  proceedings,  i.  372. 
APPEAL.— And  sec  tits.  Cow«y,  iii:.  675;  Errin',  v.  67;  JwUcts 
of  the  peacBj  vi.  345. 
when  it  lies,  i.  374. 
time  of,  i.  384. 
parties  to,  i.  386. 
effect  of,  i.  388. 
wairer  of,  i.  393. 
dismissal  of,  i.  394. 
proceedings  on,  i.  398. 
judgment  on,  i.  402. 
costs  on,  i.  402. 
in  criminal  cases,  i.  403. 
APPRENTICE, 

Who  may  be,  i.  406. 
Indenture  of  apprenticeship, 

general  requisites,  i.  407. 

formal  parts,  i.  408. 
Master^s  rights  and  liabilities,  i.  408. 
Rights  and  liabilities  of  apprentices,  i.  410. 
Assigning  indentures,  i.  415. 
Dissolution  of  apprenticeship,  i,  418. 
ARBITRATION, 

What  may  or  may  not  be  referred,  i.  421. 
Of  the  submission. 

parties  to,  i.  423. 

what  it  must  embrace,  i.  427. 

making  it  a  rule  of  court,  i.  428. 

effect  of,  i.  429. 

construction  of,  432. 

revocation  of,  1.  436. 
Of  the  arbitrators  and  umpire, 

who  may  be,  and  how  appointed,  i.  439,  t 
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ARBITRATION.— Gm/»nu€(i. 

rights  and  duties  of,  i.  439. 
notice  of  the  tim€  and  place  of  meeting,  i.  443. 
Of  the  award, 

within  what  time  to  be  made,  i.  446. 

what  it  must  contain,  i.  4v7.  j 

construction  of,  453. 

effect  of  an  award,  i.  468. 

remedies  on  an  award,  i.  462. 
setting  aside  the  award,  i.  464. 
costs  on,  i.  476. 
ARREST.— And  see  tits.  Sheriff y  viii.  50;  BaU,  ii.  61. 

The  cause  of  action  for  which  a  party  may  be  arrest- 
ed, i.  477. 
The  persons  who  may,  or  may  not  be  arrested,  i*  480. 
A  second  arrest  for  the  same  cause  of  action,  i.  489. 
Mode  of  obtaining  discharge  of  persons  priyileged 

from  arrest,  i.  492. 
Of  the  arrest. 

of  the  authority  to  make  an  arrest,  i.  494« 
of  the  time  of  an  arrest,  i.  496. 
of  the  place  and  manner  of  arrest,  i.  497.  ^  . 

In  criminal  cases,  i.  498. 
ARSON, 

at  common  law,  i.  500. 
by  statute,  i.  600. 
ASSAULT  AND  BATTERY.— And  see  tit.  TrespoiSy  rivL 
what  constitutes  an  assault  and  battery,  i.  503. 
what  is  an  excuse  or  justification,  i.  505» 
of  the  pleadings,  i.  507. 
of  the  evidence,  i.  508. 

of  the  verdict  and  judgment,  new  trial,  &c«,  i.  SOK 
indictment  for,  i.  510. 
ASSUMPSIT.— And  see  tits.  Qmiract,  iii.  414  ;  Bait  and  JfifUr^ 

ii.  316;  JBoncJ,  ii.435. 
when  it  will  lie^  i.  513. 
when  it  will  not  lie,  i.  529. 
for  money  had  and  received,  i.  537. 
for  money  paid,  i.  545. 
for  work  and  labour,  i.  546. 
whether  indebitatus  or  special,  i.  548 
declaration  in,  i.  556. 
ATTACHMENT. 

when  it  will  lie,  i.  564. 
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ATTACHMENT,— CWintt€i 

what  may  be  attached,  i.  570. 

how  the  goods,  &c.  attached  must  be  kept,  sold,  fcc. 

i.  683. 
effect  of,  L  686. 
proceedings  in,  i.  6d2. 
of  the  attachment  for  contempt,  i.  598. 
of  foreign  attachment,  i.  604. — And  see  y,  434. 
of  domestic  attachment,  i.  607. 
ATTORNEY, 

Clerkship  and  admission  of,  ii.  1. 
Powers  of,  ii.  4. 
Privileges  of,  ii.  13. 
Disabilities  of, 

to  be  a  witness,  ii.  16. 

tn  relation  to  contracts  by,  ii.  17. 

to  be  bail,  ii.  19. 

Appointment  of,  &c. 

appearance  of,  ii.  19. 
agreements  between,  ii.  39* 

Changing  of,  ii.  24. 
Rights  of  attornies, 

his  lien  for  costs,  ii.  25. 
professional  confidence,  ii.  30. 
Liabilities  of, 

negligence  of,  action  for,  ii.  33. 
by  summary  jurisdiction  of  the  oourt,  ii.  37. 
for  criminal  conduct,  ii.  41. 
ATTORNEY,  POWER  OF.— See  tit.  Powm-  ofJlUomey,  rii.  396. 
ATTORNEY,  WARRANT  OF.— See  tit.  WarranioJ  jJ«6m«y. 
ATTORNMENT.— See  lit.  Landlord  and  Tenant,  vi.  38^. 
AUDITA  QUERELA,  ii.  44. 
AUTERFOIS  AQUIT,  ii.  48. 
ATTERFOIS  CONVICT,  ii.  50. 
BAIL. — And  see  lit.  Sheriff j  Tiii.  62. 
Bail  to  the  sheriff, 

when  the  sheriff  is  or  is  notborund  to  take  bail,  it.  69^ 
of  taking  insufficient  or  excessive  bail,  ii.  67. 
of  the  nature  and  form  of  the  bail  bond,  ii.  68# 
forfeiture  and  assignment  of,  ii.  62. 
action  on  the  bail  bond,  ii.  64. 

of  staying  proceedings  on  the  bail  bond,  ii.  66« 
of  setting  aside  proceedings  on,  ii.  67. 
waiving  proceedings  on,  ii.  68. 
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BAIL, — GmHnued. 

BaU  to  the  action, 

general  hature  of,  ii.  68. 
who  inaj  or  may  not  be,  ii.  69« 
putting  in  and  notice  of,  ii.  71* 
justifying  bail,  ii.  73. 
excepting  to,  ii.  74. 
lidding  bail,  ii.  77. 
waiTcr  of  bail,  ii.  78, 
liabiKty  of  bail,  ii.  78. 
staying  proceedings  against,  ii«  86. 
'  proceedings  against,  ii.  86. 
discharge  of, 

by  bankruptcy,  &c.  ii.  89.' 
by  giTing  time,  ii.  92. 
by  not  declaring  in  time,  ii,  94. 
by  adding  new  counts,  ii.  94. 
by  variance,  ii.  94. 

by  death  or  imprisonment  of  principal,  ii.  95« 
by  proceeding  against  principal,  ii.  99. 
by  surrender  of  principal,  ii*  101. 
rights  of  the  bail  against  the  principal  and  each 

other,  ii.  108. 
of  bail  in  error,  ii.  112. 
of  bail  in  criminal  cases,  ii.  118. 
BAILMENT, 

Deposifum,  or  bailment  for  no  particular  purpose  with* 
out  reward, 

duties  of  such  a  btfilee,  ii.  121. 
rights  of  such  a  bailee,  ii.  126. 
remedies  against  such  a  bailee,  ii.  1374 
Mandatum,  or  bailment  for  some  particular  purpose 
without  reward,  • 

rights  and  duties  of  such  a  "baileei  ii.  1529. 
Commodatum,  or  bailment  for  use,  where  the  thing  is 
bailed  to  be  used  by  the  bailee  without  reward, 
rights  and  duties  of  such  a  bailee,  ii.  132. 
Pignori  ac^eptum,  or  bailment  for  pledge  or  security, 
duties  of  such  a  pawnee,  ii.  133. 
rights  of  such  a  pawnee,  ii.  134* 
Locatum,  or  bailment  where  the  thing  is  let  to  hire,  or 
is  bailed  for  work  and  labor  to  be  bestowed  upon  it, 
to  be  carried  from  place  to  place, 
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RAllME^T.—ConHnued. 

locatio  rei,  by  'wLich  the  hirer  gamk  Ate  tempera* 
ry  use  of  tb«  thing, 
duties  of  such  a  baile^^  ii.  ]3d« 
rights  of  such  a  bailee,  ii.  141. 
locatio  operis  faciendi, 

duties  of  auch  a  bailee,  ii.  l4St* 
rights  of  such  a  bailee,^  ii.  142. 
locatio  operis  mercium  vendariunii  which  is  a  eoo-^ 
tract  for  the  carriage  of  goods  for  hire, 
rights  and  duties  of  such  a  bailee,  ii.  145. 
locatio  custodia  or  quasi  bailees,  ii.  151. 
BANKRUPT, 

What  constitutes  an  act  of  bankruptcy,  ii.  154. 
Proying  under  the  commission,  ii.  l&S. 
Of  the  assignaieot,  ii.  156.. 
Of  the  assigneeai 

powers  of,  ii.  157. 
liabilities  of,  iil  157. 
diaabiiities  of,  ii.  158. 
death  of,  it.  160. 
Of  the  certificate,  ii.  160. 
Of  the  bankrupt, 

rights  of,  ii.  16S. 
privilege  of,  ii.  162. 
liabilities  of,  ii.  163. 
disabilities  of,  ii.  166; 
Foreign  bankruptcy,  ii.  157. 
Pleadings  and  evidence,  ii.  168* 
BANKS.-^See  tit.  CorporxUions^  iti.  458. 
BANK  CHECKS,  ii  171. 
BANK  NOTES,  ii.  176* 
BARGAIN  AND  SALE,.— See  tits.  Dud,it.36ly  Ffiubr  aiuf 

PurtiasBT^  viii. 
BMION  AND  FEME.— See  tit.  Hu$band  &nd  w^^t^  546. 
BILL  OF  EXCEPTIONS,  v.  184. 
BILLS  AND  NOTES, 

Form  and  requisites  of  a  bill,  ii.  181. 
Form  and  requisites  of  a  promissory  n^te,  ii;  1861 
Of  collateral  contracts  varying  theix^,  ii.  196. 
Relative  to  capacity  of  the  contracting  parties  to  thear, 

ii.  198. 
Relative  to  the  consideration  of  a  bill  or  note^ 
between  immediate  parties,  ii.  208. 
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OTES.-^a)n<intfed« 

\>^«tween  intermediate  partieSi  ii.  217. 
Df  the  illegality  of  the  consideration,  ii.  S80. 
itive  to  the  alteration  of  a  bill  or  note,  ii.  226. 
lative  to  the-  acceptance  of  a  bill, 
«.  presentment  for.  ii.  232. 

terms,  &c.  of  the  acceptance,  ii«  234, 
N  liability  and  discbarge  of  the,  acceptor,  ii.  237. 

of  the  protest  and  notice,  ii,  243. 
consequences  of  a  refusal  to  accept,  ii,  248. 
Relative  to  acceptance  of  a  bill  supra  protest,  ii.  249m 
Relative  to  the  transfer  of  a  bHl  or  note, 
by  <&dorsemen,t,  ii.  251. 
by  delivery,  ii.  264. 
efiCect  of,  ii.  266. 
Relative  to  bills  and  notes  which  have  been  lost  or  de- 
stroyed, ii.  269. 
Relative  to  the  piiyment  of  a  bill  or  note^ 
timO)  &c*  of  payment,  H.  274. 
demand  and  notice,  ii.  278. 
Of  the  notice  and  protest, 
when  necessary,  ii.  287. 
form  and  manner  of,  ii.  294. 
acts   whereby  a  party  to  a   bill   or  note  Is  dis- 
charged, ii.  300. 
waiver  of  notice,  ii.  306, 
time,  &c.  of  notice,  ii.  309. 
Satisfaction  of  a  bill  or  note,  ii.  31Q« 
When  considered  payment,  ii.  31  i. 
The  remedies  on  a  bill  or  note, 
by  action  of  assumpsit, 
when  it  lies,  ii.  316. 
pleas  and  defence  therein,  ii.  318. 
by  action  of  debt, 

when  it  lies,  ii.  322. — And  see  iv.  143. 
by  action  in  general,  ii.  323. 
Of  the  declaration  on  a  bill  or  note^  ii.  32& 
Of  the  evidence  in  an  action  on  a  bill  or.  note, 
plaintiff ^s  evidence,  ii.  339. 
defendant's  evidence,  ii.  347. 
evidence  under  the  money  counts,  ii,  350» 
parol  evidence,  ii.  353. 
competency  of  witnesses  in  general,  ii.  364. 


xii  .     INDEX. 

BILLS  AND  NOTES.— CSm^tnued. 

Of  tlie  sum  recorerable  on  a  bill  or  note, 
damages  on,  ii.  361. 
interest  on,  366. 
costs  on)  ii.  368. 
BOND, 

Relative  to  the  execution,  form,  &c« 
signing,  sealing,  &c.  of,  ii.  371. 
delirerjr  of,  ii.  376. 
whether  joint- or  several,  li.  379. 
Parties  to,  ii.  383. 
Consideration  of, 

want  of  consideration,  ii.  384. 
illegality  of  consideration,  ii.  387. 
Of  the  condition  of,  ii,  390. 
Of  the  construction  of,  ii.  394. 
Of  the  principal  and  sureties  to  a  bond,  ii.  398. 
Discharge  of  the  parties  to  a  bond, 
by  the  acts  of  the  parties,  il.  405. 
by  operation  of  law,  ii.  410. 
Of  the  assignment,  ii.  4^0. 
Remedies  on, 

of  the  action,  ii.  4^5. 
of  the  declaration,  ii.<437; 
pleas  and  defence,  ii.  442. 
eyidence,  ii.  447. 

of  the  competency  of  a  party  to  be  a  witnesS|  it« 
449. 
Of  the  sum  recoverable  on  a'bond,  ii.  450. 
When  giving  a  bond  extinguishes  the  debt,  ii.  4B6, 
BOOK  ACCOUNTS, 

when  an  action  of  book  account  lies,  ii.  458. 
when  books  are  evidence,  ii.  463. 
statute  of  limitations,  relative  to,  ii.  471,  and  vi.  498. 
BOTTOMRY  BONDS,  ii.  472. 
BOUNDARIES.— And  see  tit.  Deeds,  iv.  256  to  264. 
by  permanent  natural  objects,  ii.  482. 
by  rivers  and  streams  above  or  below  tide  water,  ii.  496. 
BREACH  OF  PROMISE  OF  MARRIAGIE,  vii.  13  to  23. 
BRIBERY,  ii.  498. 
BURGLARY, 

relative  to  the  acts  which  constitute  the  offence,  ii.  600. 
relative  to  the  time  at  which  the  offence  may  be  eoni- 
nitted,  ii.  502. 
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BUROLARY.-rCbti/enued. 

relatiye  to  the  place  in  which  the  offence  may  be  com- 
mitted, ii.  503. 
relative  to  the  indictment,  ii.  505. 
relative  to  the  evidence,  ii.  606. 
CAPIAS  AD  RESPONDENDUM,  ii.  606. 
CAPIAS  AD  SATISFACIENDUM,  ii.  513. 
CAPTURE,  ii.  519. 
CARRIERS, 

Who  are  deemed  common  carriers, 
carriers  by  land,  ii.  525. 
carriers  by  water,  ii.  527. 
Duties  and  liabilities  of,  ii.  530. 

commencement  of  their  liabilities,  ii.  539. 
.  termination  of  their  liabilities,  ii.  541. 
the  effect  of  notices,  ii.  544. 
the  effect  of  special  contracts,  ii.  548. 
Rights  of  carriers,  ii.  £50. 
Passenger  carriers, 
by  land,*  ii.  551. 
by  water,  ii.  552. 
duties  and  liabilties  of,  ii.  553. 
Remedies  by. and  against, 

of  the  action  and  pleadings,  ii.  556. 
of  the  evidence,  ii.  559. 
of  the  damages,  ii.  561. 

against  third  persons  to  whom  the  carrier  deliver « 
ed  goods,  ii.  561. 
Liabilities  criminaliter,  ii.  562. 
CARTEL,  ii.  564. 

CASE,  ACTION  ON.— And  see  tit.  Action,  i.  180,  to  192. 
when  it  lies  for  injuries  to  real  property,  ii.  665. 
when  it  lies  for  injuries  to  personal  property,  ii.  569.* 
when  it  lies, for  injuries  to  the  person,  ii.  573. 
when  it  lies  for  injuries  to  the  person  relatively,  ii.'578, 
declaration  in,  ii.  583. — And  see  tit.  Deelarntion^iy.  165. 
evidence  in,  ii.  584. — And  see  tit.  Evidence^  v.  110. 
damages  in,  ii.  587. 
CASES,  DOUBTED,  OVERRULED,  OR  LIMITED,4c.  iii.l, 
CERTIORARI, 

when  it  lies,  iii.  116. 

out  of  what  court  it  issues,  and  to  whom  directed,  iii. 

p.  123. 
who  entitled  to  the  writ,  iii.  124. 
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CERTIORARI.— Cbi^tMcI. 

application  for,  lirheii  and  how  vad^,  iii^  136. 
operation  and  effect  of,  iii.  129. 
return  of,  iii.  131. 
quashing  of,  iii.  134. 
remanding  of,  iii.  136. 
,    CHAMPERTY  AND  MAINTAINANCE,  iii.  137. 
CHARGES  ON  BOOK,— See  ii.  457,  to  472. 
CHARTER  PARTY, 

Definition  and  nature  of,  iii,  144. 

Form  of,  iii.  145. 

Parties  to,  iii.  145. 343,  &  iv.  56,  &  vii.  263. 

Construction  of,  iii.  148. 

of  seaworthiness,  iii.  150. 

of  the  crew,  ptOTisions,  &c.  iii.  150. 

of  the  cargo,  iii.  151. 

of  the  covenants  to  sail,  &c.  iii.  152. 

delirery  of  the  goods,  iiL  153. 

covenants  in  a  charter  party,  whether  conditions 

precedent  or  subse<|uent,  iii.  154. 
covenants  by  the  charterer,  iii.  156« 
exceptions  of  responsibility,  embargoes,  block- 
ades, perils  of  the  sea,  &c,  iii.  167. 
Dissolution  of  charter  parties,  iii.  160. 
As  to  demurrage,  iii.  162. 
As  to  freight,  iii.  163. 
Average,  &c.  iii.  171. 

Remedies  on,  iii.  174.  414,  &  iv.  64,  &  viii.  76. 
CHOSES  IN  ACTION, 

of  the  assignment,  iii.  175. 
effects  of,  on  the  rights  of  the  assignor,  iii.  184. 
effects  of,  on  the  rights  of  the  assignee,  iii.  186. 
CHURCH.— See  tit.  Corporation^  iii.  507,  to  519. 
CITIZEN,  iii.  188.    And  see  tit.  Jllien,  I  294. 
COMMON  CARRIER.— See  tit.  BaUment/iu  118,— Cbrrieri,  ii. 

524. 
COMPOUNDING  OF   FELONY,  CONTRACTS  FOR.— See 
tit.  BiUs  and  J^oies,  ii.  220.  223— and  iii.  367  to  362. 
COMPROMISE,  CONFJBSSIONS  MADE  PENDING,  m.  236« 
CONDITIONS, 

how  created,  iii.  191. 

to  whom  reserved,  and  on  whom  bindings  iii*  193« 
conditions  precedent  and  subsequent,  iii,  194. 
construction  of,  iii.  207. 
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INDEX. 

CONDITIONS.— Gm^nttfd. 

invalid  conditions,  iii.  5i08« 
performance  of  conditions,  iii.  209. 
breach  of  conditions,  iii.  213. 
excuse  for  the  non-perforraance  of,  iii.  219. 
remedies,  iii.  221.  &  iv.  64. 
CONFESSIONS,  DECLARATIONS,  AND  ADMISSIONS.— 

And  see  tit.  Admissions,  i.  257,  iii.  224. 
In  civil  proceedings, 

of  the  parties  to  the  suit,  iii.  224. 

of  the  parties  to  the  suit  pending  a  compromise^ 

iii.  236. 
of  husband  and  wife,  iii.  238. 
of  agents,  executors,  administrators,  sureties,  auc- 
tioneers, &c.  iii.  241. 
of  co-partners,  iii.  245. 
of  third  persons,  iii.  250.  Ik  i.  263. 
In  criminal  proceedings, 

of  the  prisoner,  iii.  265.  8t  i.  267. 
of  the  person  deceased  or  injured,  iii.  285. 
CONFIDENCE,  PROFESSIONAL.— See  tit.  Attorney,  u.  30. 
CONSEQUENTIAL  INJURIES.— Sec  tits.  Jfci&n,  (H)  (3)  i. 

187,— Owe,  action  on^  ii.  673. 
CONSIDERATION.— See  tit.  BUls  and  JTotesy  ii.  208,  and  384, 

&  iii.  348. 
CONSOLIDATION.— See  tit.  ./Jcrton,  i,  221. 
CONSPIRACY, 

In  criminal  cases, 

of  the  acts  which  constitute  the  offence,  iii.  289# 
of  the  indictment,  iii.  291. 
of  the  evidence,  iii.  295. 
In  civil  case9, 

when  an  action  for  a  conspiracy  lies,  iii.  296r 
of  the  declaration,  iii.  297. 
of  the  evidence,  iii.  299. 
CONSTABLE.— 5ee  tit.  Sheriff,  viii.  45. 
appointttrent  of,  iii.  300. 
official  bond  of,  iii.  301. 
duties  of,  iii.  302. 
rights  of,  iii  303. 
Liabilities  of,  iii.  307. 
pleadings  in  suits,  by  or  agaiust,  iii.  313^^ 
evidence,  iii.  3l6k 
fees  of,  iii.  3 17. 
costs  in  suits,  by  pr  against,  iii.  318« 
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xvi  ^KDEX. 

CONSULS.— See  tit.  Jlmbasxador,  i.  312. 
CONTEMPTS. 

Contempts  against  courts  of  justice, 

what  acts  constitute  a  contempt  of  court,  iii.  321« 
speaking  contemptuously  of  the  court,  iii«  3S4. 
disobeying  process,  iii.  326. 
sheriffs,  jurors,  &c.  iii.  327. 
witnesses,  iii.  328. 
Power  of  justices  to  commit  to  prison  for  contempts, 

iii.  331. 
Proceedings  against  parties  in  contempt,  iii.  333* 
Rights  of  parties  in  contempt,  iii.  336. 
CONTRACTS, 

Nature  and  form  of,  iii.  338. 
Parties  to,  iii.  343. 
Consideration  of, 

what  is  a  good  consideration,  iii.  348. 
illegality  of, 

by  the  common  law,  iii.  357. 
by  statute,  iii.  365. 
Of  the  subject  matter  of  contracts, 
of  real  property,  iii.  369. 
of  personal  property,  iii.  375. 
for  services,  &c.  376. 
Construction  of,  iii.  379.  ' 

Alteration  of,  iii.  397. 
Adoption  and  transfer  of,  iii.  400. 
Rescinding  of,  iii.  402. 
Performance  of,  iii.  407. 

What  excuses  for  the  non  performance  of,  iii«  412i 
Remedies  on, 

of  the  action,  iii.  414. 
of  the  declaration,  iii.  415. 
of  the  evidence,  iii.  417. 
of  the  damages,  iii.  421. 
COPYRIGHT,  iii.  424. 
CONVERSION,— See  tit.  Trover,  viii. 
CONVEYANCE.— See  tit.  Deeds,  iv.  218. 
COPIES.— See  tit.  Evidence,  v.  141. 
CORONER,  iii.  434.— And  see  tit.  Sheriff,  viii.  46. 
CORPORATION, 

Relative  to  corporations  in  general, 
definition  of,  iii.  440. 
creation  of,  iii.  442* 
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CORPOIlATION.«^Cbfi/intied. 

tteettngs  of,  iii.  443. 

io  respect  to  the  agents  of,  iii.  447* 

for  special  purposes,  iii.  460* 
in  respect  to  the  acts  of  corporations,  iiU  453« 

privileges  and  incapacities  of,  iii.  ^8. 

rights  and  disabilities  of,  iiL  461.  »  • 

*  as  trustees,  iii.  465* 

with  reference  to  assessments,  iii,  469. 

remedies  by  and  against^ 

by  a  corporation,  iii.  471. 

against  a  corporation,  iii.  475. 

pleadings,  iii.  479. 

form  of  action^  iii.  483. 

form  of  pleas,  iii.  487» 

of  the  CTidence,  iii.  488. 

execution  of  process  against,  iii.  494. 

informations  quo  warranto,  iii.  496. 

of  mandamus^  iii.  503. 

risitation^  iii.  507. 

Of  particular  corporations, 

of  towns  and  parishes,  &c.  ^n  respect  to  religion 

iii.  607. 

of  school  districts,  iii.  619. 

of  towns,  or  quasi  corporations,  iii.  520. 

of  cities,  iii.  527. 

of  supervisors  of  counties,  overseers  of  the  poor, 

&c.  iii.  530. 

Of  political  corporations  and  their  incidents,  in  respect 

to  the  settlement  and  revolutionary  mutations  of 

our  own  country,  &c.  iii.  631. 

COSTS.— See  tits.  Maiemenij  pleas  in^  i.  96;  MminisinUorSy  i. 

5247;  ^ppealf  i.  402;  Arhiirationy  i.  476;  Attorney^  \u 

26;  BiOt  and  JVbto,  ii.  368;  ConsiMe,  iii.  318;  Dif- 

cmiinuancej  iy.  463 ;  Dower y  i v.  692;  Exttutors^  v.  364; 

Jlfandanutf,  vi.  671 ;  Quo  warranto^  vii.  490. 

COUNSEL.— See  tit.  JiUwmeyy  ii.  1  to  44. 

COUNTERFEITING.— See  tit.  JPorgery,  v.  442  to  460. 

COURTS, 

of  courts  in  general,  iii.  540. 

of  courts  of  general  jurisdictioD,iii.557.-And  see  vi.329* 

of  courts  of  limited  jurisdiction,  iii.  663. 

when  defendant  may  jobject  to  jurisdiction,  iii.  671.*«» 

And  see  tit.  Maiemmty  pleas  tn,  i.  23, 
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CQVRTS.—CmHnued. 

fiow  courts  of  limited  jiirisdtctioii  m«8t  proceed,  iii.  574. 
when  a  superior  court  will  inter£ere  and  correct  or  an* 
nul  the  proceedings  of  an  inferior  conrt^  iii*  577. 
— And  see  tit.  Jlppttdy  i,  373, 
how  far  the  judgments  of  one  court  are  binding  npoA 
another,  iii.  680. — And  see  tit.  Judgtnmh.  ti^ 
298  to  305. 
of  the  responsibility  and  duties  of  judgts  of  courts  of 
record,  iii.  584. 
COVENANTS, 

What  amounts  tiy,  ir.  2. 

express  coyenants,  it.  7.. 
implied  covenants,  iv.  9. 
»eal  covenants,  iv*  0. 
personal  covenants,  ir.  10. 
nutnal  and  independent  covenants,  iv.  II.. 
dependant  and  concurrent  covenants,  iv.  17.r 
of  joint  or  several  covenants,  iv.  81. 
of  covenants  by  agents,  iv.  26. 
When  valid  or  illegal, 

in  restraint  of  trade,  iv.  27. 
'  when  the  deed  containing  the  covenant  k  void^ 

iv.28. 

of  impossible  covenants,  iv.  30. 
Construction  of, 

general  rules,  iv.  30. 

covenants  not  to  assign  or  underlet,  iv,  84.., 
usual' and'  unusual  covenants,. iv.  35. 
to  execute  deeds,  iv.  35;. 
to  indemnify,  iv.  36. 
to  insure,  iv.  35, 
to  pay  money,  iv.  36. 
to  pay.  taxes,  iv.  36. 
to  pay  rent,  iv.  37. 

to  renew,  and  for  pre-emption,  iv.  38. 
to  rebuild,  iv.  39. 
to  stand  seised,  iv.  40. 
of  seisin,  iv.  40. 
of  quiet  enjoyment,  iv.  45. 
against  incumbrances,  iv.  48. 
of  performance,  or  excuse  for  non-performance, 
iv.  54. 
Parties  to. 
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COVENANTS-— Cbn/tnuerf. 

rights  of, 

assignees,  it.  56. 
tlie  heir,  iv,  57. 
of  executors,  iv.  58, 
liabilities  «f, 

assignees,  iy«  58« 
heirs,  it.  62. 
executors,'  iy.  63. 
'  Remedies  on, 

of  the  action,  iv.  64. 
of  the  declaration^  iy.  66, 
of  Ihe  eyidence,  i y.  73, 
of  the  damages.,  iy.  75. 
of  liquidated  damages,  iv.  80. 
DAMAGES, 

Definition  and  nature  of,  iv.  84. 

Relative  to  the  actions  in  which  they  are  recoTerable, 
iy.  85. — And  see  tits.  Attorney^  ii.  33,  34;  BaH,  iL 
79,  80;  Bailmmt^  ii.  133;  BUls  and  Jfotesj  ii.  361- 
366.  368:  Band,  ii.  450;  Carriers,  ii.  ^61;  Qise^  Ac- 
Hon  ^m,  ii.  587. 589;  Omstabk^  iit.  307;  OxiUritcts,  i\u  - 
421;  Covenants,  iy.  7 o;  Debt y  action  on,  iv.  158;  DeH- 
nut,  iv.  323;  Dower,  iv.  591 ;  False  Imprvtonmeni,  y« 
388;  Lihily  vi.  442;  Mandamus,  vi.  571 ;  Marriage^ 
▼ii.  19 ;  Replevin,  vii«  599  ;  Sedjiction,  viii.  20 ;  Slan- 
der, yiii.  134;  Trespass,  viii.  &c. 
Relative  the  persons  Hable  for,  iv.  85. 
iileasure  o£^ 

as  to  the  amount  laid  in  the  declaration,  Iv.  86« — 

And  see  tit.  Beclaraiionj  iv.  215. 
remittitur,  iv^  88. 

on  a  contract  to  deliver  goods,  iv.  89. 
on  a  contract  for  the  conveyance  of  land,  iv.  il2. 
^n  a  warranty  of  seizin,  iv^  97. 
*  on  actions  for  torts,  iv.  99. 

in  cases  of  frauds,  iv.  100. 
:ow  assessed, 
'  when  to   be   assessed  jointly  or  severally  where 
there  are  several  defendants,  iv.  103. 
when  assessed  by  the  jury,  and  the  quantum  they 

may  give,  iv.  105. 
when  by  the  court,  iv.  108. 
when  by  the  clerk,  iv.  110. 
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DAMAGES.— Cm/mued. 

Increasing  and  abridging  damages, 

by  a  new  trial  on  account  of  excess,  iv.  Ill* 
by  a  new  trial  on  account  of  smallness,  it*  115. 
Nomina]  damages^  iv«  115. 
Double  damages,  iv^.  ljL8. 
When  considered  as  liquidated  damages  and  when  as  m 

penalty,  iv.  118. — And  see  tit.  Covenantj  it.  80. 
Circumstances  which  go  in  mitigation  of  damages,  ir« 
123. 
DEATH,  PRESUMPTION  OF-— See  tits.  PrisumptUm,  Tii.419. 

and  Emdenccy  y.  123. 
DAY  AND  DATE,  ir.  125,  and  see  tits.  Bond^  ii.  373;  BurgUn 

ry,  ii.  502,-3;  Deed*,  iv.  243. 
DEBT,  ACTION  ON, 

Definition  of,  iv.  134. 
When  it  lies,  iv.  135. 

onjudgmentsanddecrees,  iv.  136.  And  see  Ti«S67« 

on  statutes,  iv.  141. 

on  bail  bonds,  iv.  143. — And  see  ii.  64,  &  4S6.  * 

on  leases,,  iv.  143. 

on  bills  of  exchange  and  promissory  notes,  iv  143* 

And  see  ii.  322. 
for  escapes,  iv.  146. 
on  a  recognizance,  iv.  147. 
;»  When  it  does  not  lie,  iv.  148. 

Against  whom  it  lies,  iv.  150. 
Declaration  in,  iv,  151. 
Pleas  in,  iv.  153. 
Verdict  in,  iv.  156, 
Damages  in,  iv.  158. 
DEBTOR  AND  CREDITOR,  iv.  160,  and  see  tits.  AbftiUmni 
Msconding  Debior/i  103,  to  119;  IntolvmU  DOhrSf 
^      vi.  50,  to  85. 
DECEIT.— See  tit.  Frauds^  v.  460 
DECLARATION, 

General  rules,  iv.  166.       ♦ 
Description  of  parties,  iv.  170. 
Statement  of  the  cause  of  action, 

statement  of  tirne,  iv.  172. — And  see  iv.  125. 

of  place,  iv.  173. 

of  slating  the  contract  iv.  174. 

of  the  breach,  iv.  J 90. 

of  the  profert,  iv.  192. 

of  averments  and  notice,  iv.  193. 
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DECLARATIONS.— C(m/inu€d. 

of  degoribing  the  cause  of  action  for  torts,  it,  20O. 

of  joinder  of  counts,  iv.  SW9-  • 

of  joinder  of  parties,  iv.  212» 

statement  of  damages,  iv.  216. — And  Me  iv.  M. 

amendment  of,  iv.  217.— And  aee  tit  ^menimenty 

1.324. 
DEEDS, 

DifiTerent  kinds  of,  it*  219. 
Parties  to,  iv«  223. 
Consideration  of,  iv.  228« 
Form  of,  iv.  233. 
Reading  of,  iv.  233. 
Execution  and  delivery  of,  234« 
Tbe  several  parts  of  a  deed, 
the  premises,  iv.  243. 
the  date,  iv.  143. 
description  of  the  parties,  iv.  245. 
recitals,  iv.  246. 
the  habendum,  iv.  247. 
the  redendum,  iv.  2^9. 
operative  words  of  conveyance,  iv.  349. 
Construction  of  deeds, 
generally,  iv.  251. 

when  there  are  several  made  at  the  same  time, 
!  iv.  265. 

h  of  indorsements  on  a  deed,  iv.  266. 

I  of  explaining  a  deed  by  parol  evidence,  iv.  267. 

of  voluntary  deeds»  iv,  272. 
'   Of  cancelling  deed^,  iv.  273. 
.  Of  void  and  voidable  deeds,  iv.  274. 
Of  erasures  and  alterations  of,  iv.  276. 
Priority.of,  iv.  282. 
Effect  of  a  deed,  iv,  283. 
As  to  the  pleadings,  iv.  286, 
Evidence,  iv.  286. 
DELIVERY.— And  see  tits.  Bond,  ii.  376,  379;  Carrier,  ii.  640; 

Deeds^  iv.  234,  and  also.  Vendor  and  Purchaur,  yiiu 
of  written  instruments,  vi.  291. 
of  specific  articles,  iv.  295. 
of  gifts,  iv,  306. 
DEMAND, 

when  a  demand  is  necessary,  iv«  307. — And  see  tits. 
Bank  Cheeks,  ii.  173;  BUU  andjftdes,  ii.  278.286.293. 


M»  INDEX. 

DEMAND.— Cbniintied. 

when  not  necessary,  iw.  309. 
how  and  when  it  shoald  be  made,  it.  314. 
DETINUE, 

when  it  Kes,  iv.  318. 
declaration  in,  iv.  320. 
evidence  in,  iy.  221. 
damages  in,  iv.  323. 
verdict  and  jadgment,  ir.  324. 
DEMURRER, 

definition  and  nature  of,  iv.  826. 

general  and  special,  iv.  327. 

what  may  be  taken  advantage  of  on  general  demurrer, 

iv.329. 
what  may  be  taken  advantage  of  on  special  demurrer, 

.      iv.  330. 
to  declarations  and  pleas,  iv.  383. 
withdrawing  demurrer,  iv.  335. 
signing  demurrer,  iv.  337. 
•  judgment  on,  iv.  337. 

demurrer  to  evidence,  iv.  339. 
joinder  in  demurrer,  iv.  344. 
DEVISE, 

Who  may  devise,  iv.  348.   : 
What  may  be  devised,  iv.  350. 
The  form  and  nature  of  the  instrument,  iv.  354. 
Construction  of  a  devise, 
general  rules,  iv.  355. 

of  technical  and  other  expressions,  iv.  364. 
supplying  and  transposing  words,  iv.  364. 
one  clause  being  explained  by  another,  iv.  366. 
particular  e^cpressions, 
of  children,  iv.  369. 
issue,  iv.  371. 
heirs,  iv.  372. 
description  of  the  devisee,  iv.  373. 
fee  simple,  what  words  will  create  it,  iv.  374. 
estate,  &c.  iv.  375. 
property,  moveables,  iv.  384. 
real  eflfects,  iv.  386. 
rjghts,  iv.  386. 
appurtenances,  iv.  3S7. 
when  implied  from  a  gross  sum  charged,  iv.  387. 
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D£VIS£.— Con/mtied. 

when  upon  a  direction  te  pay  debts  and  legacies^ 

iT.  389. 
when  upon  a  detise  to  trustees,  iv«  390, 
of  cross  remainders,  in  393. 
of  residuary  clauses,  iy«  393. 
when  implied  by  a  power  of  disposal,  iv.  397. 
of  estates  tail, 

what  words  will  create  it,  it.  397* 
when  an  estate  tail  will  be  implied,  iv*  403. 
of  personal  estate,  iv.  406. 
limitation  to  survivors,  iv*  413* 
of  estates  for  life,  iv.  416* 
of  estates  vested  or  contingent,  iv.  418* 
of  executory  devises,  iv.  425. 

period  of  limitation,  iv.  428« 
of  estates  conditional,  iv.  433. 
joint  or  several  estates,  iv«  437. 
when  a  devise  is  deemed  a  satisfection  of  a  debtf 

iv.  438. 
when  it  is  a  charge  upon  land,  iv.  439. — And   see 

tit.  LegacitSf  vi.  420* 
when  debts  are  a  lien  upou,  iv.  440. 
specific:  legacies,  iv.  441. — And  see  tit.  Legacietf 

vi.  414. 
when  devisees  take  per  capita  and  when  per^stirpcs^ 
iv.  442. 
Construing  a  devise  with  other  instruments,  ir.  446.r 
Of  the  effect  of  a  devise,  iv.  446. 
Of  the  revocation  of,  iv.  449. 
Of  explaining  a  devise  by  parol  evidence,  iv.  461.' 
DISCONTINUANCE  OF  ACTIONS. 

what  amounts  to  a  discontinuanee,  iv.  465* 
when  the  plaintiff  may  discontinue,  iv.  459.r 
when  without  costs,  iv.  463. 
]>rSSEISIN, 

definition  and  nature  of>  iv.  467. 
what  amounts  to  a  disseisin,  iv.  468. 
how  purged,  iv.  478. 
disseisin  at  election,  iv.  478. 
who  may  be  disseised,  iv.  480. 
DISTRESS, 

definition  and  nature  of,  iv.  483. 

in  what  cases  a  distress  may  be  made,  ir.  483« 
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DISTRESS.— Om/mued. 

wlio  may  distrain,  iT«  490. 

whose  goods  may  be  distraioed,  ir.  402^ 

what  may  be  distrained/tT.  500. 

where  a  distress  may  be  made,  it.  603. 

when  to  be  made,  iv«  605. 

of  the  demand  and  tender  of  the  rent,  ir,  606v 

waiver  of  distress,  iv.  507. 
DISTRINGAS,  ir.  608. 
DIVORCE, 

of  the  libel,  510. 

of  the  notice,  iv.  5l6« 

what  is  a  cause  of  divorce,  a  vinciilo  matrimonii,  ir^ 
517. 

what  is  a  cause  of  divorce,  a  mensa  et  thoro^  iv.  620. 

what  constitutes  a  remission  of  the  offence  and  m  bar  im 
a  divorce,  iv.  634« 

evidence,  iv.  629. 

of  the  decree,  iv.  633. 

costs,  iv.  534. 

effect  of  a  divorce  a  viacula  matrimonii^  ir.  534. 

effect  of  a  divorce  a  mensa  et  tboro,  ir.  536. 

alimony,  iv.  542. 

how  far  a  divorce  in  one  state  is  to  ^e  held  valid  ia  ao* 
other,  iv.  544. 

practice,  iv.  546«. 
DOGS,  IV.  547. 
DOMICIL,  iv.  548. 

DONATIO  CAUSA  MORTIS,  iv.  551. 
DOWER, 

nattire  and  origin  of,  iv.  554, 

who  may  be  endowed,  iv.  556. 

of  what  estate  the  wife  is  dowable,  iv.  557. 

uf  what  land  the  wife  is  dowable,  iv.  562«  , 

of  mines  and  quarries,  iv  564. 

according  to  which  value  of  the  land  the  wife  shall  bt 

endowed,  in  case'  of  alienation,  by  the  buthand,  ir. 

565. 
what  seisin  of  the  husband  is  sufficient,  iv.  568L 
of  the  evidence  of  the  husband's  seisin,  iv.  571. 
against  whom  a  writ  of  dower  lies,  iv.  575. 
what  is  a  bar  to  dower,  iv.  575« 
of  the  renunciation,  iv.  584. 
of  the  assignment,  iv.  584. 


INDEX. 

DOWEIL— OmKfittecI. 

of  the  demand,  iv.  590. 

of  the  Terdict,  iv.  590. 

damages,  it.  591. — And  see  tit.  DafMg$s^  it.  85. 

interest,  iv.  691. 

costs,  iv.  502. 

of  the  statute  of  limitations,  as  applicable  to  dower, 
iv.  592. 

jurisdiction  of  the  court  of  chancery  to  decree  dower, 
iv.  594. 
DRUNKENNESS,  iv.  594. 
DURESS,  V.  1. 

DYING  DECLARATIONS,  v.  3.— And  see  iii-  286,  to  287. 
EJECTMENT, 

Nature  of  the  action,  v,  9. 

For  what  things  an  ejectment  will  lie,  v.  10. 

Description  of  the  premises,  v.  12. 

Who  may  bring  the  action,  v.  16. 

Against  whooti  it  may  be  brought,  v.  18. 

Of  the  title  necessary  to  support  an  ejectment, 

the  plaintiff  must  have  a  subsisting  title^  v.  19. 
and  must  show  a  right  of  entry,  v.  22« 
of  adverse  possession,  v.  31. 

In  relation  to  landlord  and  tenant,  v.  39. 

Of  the  declaration,  v.  46. 

Of  the  appearance  and  common  rules,  t«  52. 

Of  the  evidence,  v.  53. 

Of  the  verdict,  v.  ^0. 

Of  the  judgment,  v.  63. 

Of  the  execution,  v.  63. 

Of  consolidating  actions  of,  v.  64. 

Of  new  trials,  v.'64.— And  see  tit  JVino  rWob,  vii.  104. 

Of  the  action  for  mense  profits,  v*  65.r 
CRROR.— 'And  see  tits.  Jlpped,  i.  373.    Ceriiorarij  iii.  116^ 

nature  of  the  writ,  v.  66.  [Cburiif,  iii*  538* 

the  court  from  which  it  lies,  v.  67. 

in  what  cases  it  lies,  v.  67. 

parties  to  the  writ,  v.  75. 

eflfect  of  the  writ,  v.  78« 

proceedings  upon  it,  v.  80. 

amending,  allowance  of,  v.  84. 

assignment  of  errors,  v.  86.       « 

writs  of  error,  coram  vobis,  v.  87. 

in  criminal  cases,  v.  88. 
Vou  VIIL  D 


"^i  INDEX. 

ESTOPPELS, 

by  matter  of  recordi  t.  89. 

by  deed,  v.  95. 

by  natter  in  pais,  v.  107. 

EVIDENCE. — The  rules  of  evidence  in  particular  fdrms  of  a^ 

tioo,  and  on  particular  a^ibjects,  will  be  found  under  tlicr 

respective  beads. 

Of  the  facts  which  need  not  be  prored,  r,  112. 

Oft~ whom  the  oniia  probaudi  Ute,  ▼.  113. 

The  best  evidenre  must  be  produced,  t.  116* 

'    Notice  to  produce  the  best  kind  of  evidence,  t.  117. 

What  is  sufficient  evidence  of  the  loss  of  a  written  in* 

atrument,  in  order  to  lei  in  secondary  evidence  of  it^ 

contents,  v.  118, 

Presumptive, 

general  rules  as  to  legal  presumptions,  t.  119.' 

as  to  presumptions  of  payment,  v.  181. 

as  to  presumptions  of  title,  v.  121. 

as  fo  presumptions  of  granttf,  deeds,  &c.  r.  122* 

aS'to^presnmptimis  of  deaths  t.  123. 

weight  of  'presmnptive  testimony,  v.  123. 

Pruna  facie  evidence,  v.  124* 

Hearsay  evidence, 

when  admissible  with  respect  to  testimony  given  at 

a  former  trial,  v.  124. 

when  admissible  with  respect  to  pedigree,  v«  125. 

when  adknissible  with  respect  to  the  death  or  birtb 

of  a  person,  v.  1*6^ 

when  admissible  with  respect  to  boundaries,  T.12& 

Foreign  laws,  how  proved,  v.  127i 

Statutes  of  a  sister  state,  how  proved,  r.  22S.  • 

Foreign  seal,  how  proved,  v.  130. 
Foreign  judgments,  how  proved,  v.  tSO. 

How  the  judgment  of  one  court  of  a  state  may  be  a«^ 

thenticated  in  another  courts  of  a  state,  v.  131. 

*        Judgments  of  a  sister  state,  how  authenticated,  v.  132. 

Verdict  and  judgment,  when  conclusive  evidence,  v.l32». 

Becord  of  conviction,when  admissible  in  evidenec,v.l34»> 

Proceedings  in  chancery,  when  admissible  in  avidenee*. 

of  the  bill,  V.  136. 

of  the  answer,  v.  13S, 

of  the  decree,  v.  137* 

depositions  in,  v.  138*- 
Deed, 

when  allowed  in  evidence  without  proofi  t.  I89,  . 
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INDEX.  «tii 

EVIDENCE,— Omfimted. 

proof  of,  by  an  office  copy,  ▼•  141. 
'  when  evidence  of  the  handwriting  of  the  witness 
to  a  deed  will  be  admitted,  ▼•  143* 
when  a  recital  in  deeds  is  evidence,  v.  14^ 
Grants,  proof  o(^  v.  145. 
History,  when  adnnissiUe  In  evidence,  ▼«  14& 
Family  register  and  bible,  v.*  147.  « 

Ancient  books  of  records,  v.  147. 
Gorperalion  charter,  how  proved,  v.  148. 
Corporation  books,  when  admissible  in  evidence,  v, 

149. 
Bank  books,  y.  152. 
Account  books,  v.  154. — And  see  tit.  Boek  AccnoiU^  ii. 

463.  470. 
Character,  when  admissible  in  evidence,  V.  157. 
Official  character,  how  proved,  ▼•  165, 
Handwriting,  how  proved,  v.  !€6. 
Opinion  of  witnesses,  when  admissible  in  evidencei  t.   * 

169. 
CcMifessions,  V.  175^ — And  see  tit.  Oanfeaiimj  iii.  823, 

to  287- 
Parol  evidence,  v.  173. — And  see  tit.  Parol  Evidenct^ 

vii.  241. 
Affirmative  and  negative  testimony,  v.  180. 
Construction  'of,  ▼.  tSi. 
Weight  of,  T.  IBI. 
EXCEPTIONS,  BILL  OF,  &c.— And  see  Error,  v.  81. 
EXECUTION, 

Of  the  issuing  of  the  execution,  ▼.  187. 
Of  the  levy  and  sale, 

in  respect  to  the  amount,  v.  191. 
levy  upon  lands,  v.  192. 
effect  of  as  to  title,  v.  193. 
priorities  of  executions,  ^.  197. 
levy  on  goods  and  chattels,  v.  202.' 
in  respect  to  the  title  to  goods  by  n  sale  under  an 
execution,  v.  203. 
Of  the  return  and  discharge  of  an  execntion,  v.  S04. 
When  an  execution  and  the  proceedings  under  it  will 

be  set  aside,  r.  207. 
When  it  will  justify  officers,  v.  210. 
EXECUTORS,  &c. 

The  will  and  probate,  v.  2'15, 
Of  joint  executors,  v.  227. 


uttii  INDEX. 

EXECUTORS,  SLC.—QmHnued. 

Of  executx)rB  de  son  tort,  t«  233. 

When  ftclministration  is  void  or  voidajble,  r.  S39. 

Revocation  of,  t.  244. 

Executors'  &€•  interest  in  the  effects  and  estate^ 
in  respect  to  lands,  t.  248. 
in  rei^ct  to  chattels  real,  t.  266*  - 
in  respect  to  personal  effects,  v.  269* 
interest  in  remainder,  v.  275, 
of  making  a  debtor  executor,  ▼•  279. 
in  respect  to  the  wife's  interest,  r.  381. 

Powers  of,  v.  291, 

Rights  and  duties  of,  v.  296. 

Payment  of  debts,  &c,  ▼•  298. 

Payment  of  legacies, 

of  general  and  specific  legacies,  t«  3M« 
when  a  discharge  of  a  debt,  v.  307* 
of  the  assent  of  the  exocutor,  t.  809* 
remedy  in  respect  to,  v.  3H). 
when  a  charge  upon  lands,  y.  313. 

Distribution,  y.  316. 

Remedy  by  suit, 

by  action  of  tort,  v.  326» 
by  action  of  contract,  y.  330. 
against — by  action  of  torty  y.  332* 
against*-— by  action  of  contract,  y»  336. 

With  respect  to  the  statute  of  limitations  4ippliemble  lo^ 
y.  346. 

losolyent  estates,  v.  365. 

Judgments  and  costs,  y.  364« 

Administrators  de  bonis  non,  v.  373. 
EXTINGUISHMENT,  v.  375. 
EXTORTION, 

Definition,  v.  379. 

What  amounts  to,  v.  380. 

Of  the  indictment,  y.  380. 
FALSE  IMPRISONMENT, 

When  it  lies  and  when  not,  y.  383. 

Of  the  damages,  y.  388. 
FALSE  PRETENCES,  y.  388. 
FEME  COVERT.— See  tit.  Husband  and  Wif^  y.  546. 
FIERI  FACIAS, 

What  may  be  seised  under,  y.  393. 

From  what  time  a  fi.  fa.  binds  personal  propertj^  ?«S88L 
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FIERI  FAClAS.^ConHnued. 

From  wbat  time  a  fi.  fa.  binds  real  propertji  ▼•  398* 
When  Tcturnabfe,  v,  399. 
Of  the  return,  v.  399. 

Of  the  sheriff's  power  to  break  open  doors  in  the  exe- 
cution of,  V.  403. 
Of  the  sheriff's  power  to  sell  property  taken  under  ex« 

"  ecution  after  his  term  of  offiee  expires,  t«  405. 
Of  the  leTy,  ¥•  405. 
Stay  of  execution,  ▼.  407. 
>  What  amounts  to  a  satisfaction  of  the  debt,  t.  407* 
Of  the  effect  of  leaving  goods  levied  on  in  the  hands  of 

the  defendant,  v.  410. 
When  and  in  what  order  executions  may  issue^  v«  411. 
When  a  fi.  fa.  and  the  proceedings  under  it  will  be  set 

aside,  V.  411. 
Restitution  of  the  money  collected  under  a  fi.  fa,  which 
has  been  set  aside,  r.  413. 
FISHERY, 

Of  the  rights  of  the  public  and  individuals  in  fish^es, 

V.  414. 
Powers  of  the  legislature  in  regulating  fisheries,  ▼.  417. 
Of  the  rights  and  powers  of  towns,  v.  418. 
Of  the  action  for  obstructing  a  fishery,  v.  419. 
Exclusive  fishery,  how  acquired,  v.  419. 
FIXTURES,  v.  422. 
FORCIBLE  ENTRY  AND  DETAINER, 

What  amounts  to  a  forcible  entry,  v.  428. 

What  amounts  to  a  forcible  detainer,  v.  429.  - 

What  the  complainant  must  allege  in  his  complaint^ 

V.  430. 
or  the  indictment,  v.  432. 

Evidence  of  the  defendant's  title. toadmissiUe,  v*  438. 
For  what  right  a  writ  of  forcible  entry  and  detainer 
will  lie,  V.  434. 
FOREIGN  ATTACHMENT,  v.  434. 
FOREIGN  LAWS,  v.  437.— And  see  tit.  Etndin€$,  ▼.  110^ 
FORGERY, 

Definition  of,  v.  442. 
What  amounts  to,  v.  443. 
Of  the  indictment,  v.  448. 
Of  the  evidence,  v.  453. 

Of  the  comi>etency  of  the  person  whose  name  li  ibiftd 
to  be  a  witness  for  the  proseeutios,  v.  457. 
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FORGERY.— Cbn^tnuecf. 

As  to  the  place  where  the  oflenee  is  eomfiiitted,  t%  4E9* 
PuDishment  of,  at  common  law,  v.  460. 
FRAUDS, 

Fraads  and  cheats  in  general  at  common  laFi-~~wkat 
amounts  to, 
in  general,  v.  460. 
in  particolar,  v.  463« 
Fraadulent  conveyances  of  lands,  and  sales  of  goods 
and  chattels  to  defraud  creditors,  r.  4S^ 
FRAUDS,  STATUTE  OF, 

Of  contracts  for  the  sale  of  lands  ;  or  an  interMi  in 

them,  T.  482. 
Sale  of  goods,  &c. 

general  effect  of  the  statute  upon  the  eostrmct, 

V.  494, 
delivery  and  receipt  of,  v.  497. 
contents  of  the  memorandum,  v.  502. 
signature  of  a  written  memorandum,  v.  603. 
Of  any  agreement  that  is  not  to  be  performed  within 
one  year,  v.  604. 

-  Promises  foe  the  debt  of  another,  v.  606. 
FREIGHT, 

Definition  of,  v.  613. 

Construction  of  contracts  relating  to,T«  613« 

Of  settling  and  paying  freight,  v«  614. 

Of  payment  pro  rata,  v.  6l8, 

Lien  for  freight,  v.  520. 
GUARANTEE, 

Nature  of,  v.  623. 

Effect  of  the  statute  of  frauds  upon,  v.  634. 

Of  the  notice,  v.  526* 

Of  the  construction,  v.  631. 

Of  continuing  guarantees,  v.  636. 
GUARDIAN.— See  tit.  Parent  and  Child,  vii«  147« 
HABEAS  CORPUS, 

-  definition  of,  v.  638. 
irhen  it  lies,  v.  639. 
from  Vhat  courts,,  v.  641« 
return  of,  v.  542. 

proTceedings  upon  the  .return,  v.  &44* 
HUSBAND  AND  WIFE, 

The  husband's  power  over  the  person  of  the  wife,  t«  646. 
The  husband's  power  over  her  real  estate,  t.  546. 
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HUSBAND  AND  WIFE.— Cbii/i«u«d. 

The  huiibftiid^s  power  orcr  her  chattels  real,  ▼.  661. 
The  httsband^s  power  over  her  chattels  perso&al,  r.  651* 
The  husband's  power  over  her  choses  in  action,  v.  662. 
Liabilities  of  the  husband, 

for  her  contracts,  v.  559. 

for  necessaries,  v.  660. 

when  she  has  eloped,  v.  661. 

during  cohabitation,  v.  662. 

after  separation,  v.  &63* 

The  wife's  power  over  her  separate  property,  v.  &63# 

Of  contracts  between  husband  and  wife,  v.  666* 
When  responsible  as  a  feme  soIq,  v.  570. 

Of  conveyances  to  husband  and  wife,  572. 
Reaponsibiiity  of  a  feme  covert  for  offences,  v.  679tf 
Rights  of  survivorship,  v.  674. 
Actions  by  husband  and  wife,  v.  67&« 
Actions  against  husband  and  wife,  578. 
INDICTMENT. 

Definition  of,  vi.  2. 

Difference  between  an  indictment  and  presentment^viA 

Of  the  offences  which  are  indictable,  vi,  3, 

Of  the  offences  which  are  not  indictable,  vi.  8* 

Finding  of  by  the  grand  jury,  vi.  10, 

Form  of, 

general  requisites,  vi.  11* 

intendment  in  support  of,  vi.  ISir 

of  the  caption,  vi.  12. 

as  to  the  statement  of  time  and  place,  vi.  14. 

relative   to  the  signing  of  by  the  foreman  of  thr 
grand  jury,  vi.  17, 

as  to  the  statement  of  the  owership  of  the  proper^ 
ty  stolen,  vi,  l8. 

as  to  the  statement  of  the  value  of  the  property 

.  stolen,  vi.  19. 

a«  to  the  description  of  the  wound,  vi,  20. 

as  to  the  statement  of  the  name  of  the  party  in*' 
dieted,  vi.  21. 

as  to  the  ptatement  of  the  name   of  the  party 
against  whom  the  offence  was  committed,  vi.  ]22# 

of  the  venue,  vi.  22. 
XHien  objections  to  the  form  and  sufficiency  of,  may 

be  made,  vi.  22. 
Relative  to  a  view,  vi.  23« 
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INDICTMENT.— Omftnued.  | 

Joinder  of  distinct  offences  and  of  teireral  defeiidaBti  I 

in  the  same  indictment,  vi.  34« 
Joinder  of  distinct  ofiences  in  the  same  eennt,  ru  S6* 
Pleas,  i 

guilty,  vi.  26. 

pleas  in  bar,  vi.  27. 

nolo  contendere,  vi.  30. 
Continuance  of,  vi.  31. 
Quashing  of,'  vi.  32.  » 
Nolle  prosequi,  vi.  33. 
For  an  offence  by  statute, 

what  the  indictment  must  set  forth,  vi.  34. 

as  to  the  conclusion,  vi,  36. 

as  to  negative  averments,  vi.  38. 
Of  the  evidence,  vi.  38. 
When  an  indictment  for  one  tiling  will  warrant  a  ind* 

ing  for  another,  vi.  39. 
Of  the  verdict,  vi.  39. 
Of  the  judgment,  vi.  40. 
INFANT. 

what  acts  of  an  infant  are  void  or  voidaUe,  vu  41. 
who  may  avoid  them,  vi.  45, 
when  they  may  be  avoided,  vi.  45. 
what  amounts  to  a  confirmation  of  voidable  aeta^  ri.  4& 
liability  of  infants  for  criminal  acts,  vi.  49. 
INSOLVENT  DEBTORS. 

Of  voluntary  assignments,  vi.  50. 
Of  insolvent  acts, 

of  the  petition,  vi.  60. 

of  the  assignment,  vi.  61. 

of  the  assignees,  vi.  63. 

payment  of  dividends,  vi.  (S3. 

discharge,  vi.  64. 
State  insolvent  laws,  effect  of  discharges  under,  vi.  65« 
Of  foreign  insolvent  or  bankrupt  laws,  vi.  84. 
INSURANCE. 

Of  the  contract,  form  and  contents,  vi.  88. 

Who  may  insure,  vi.  91. 

What  interest  may  be  insured,  vi.  92. 

of  the  cargo,  vi.  96, 

of  the  freight,  vi.  96. 
Description  of  the  subject  matter  of  insurance^  vi.  100. 
Misrepresentation  and  concealment,  vi.  101. 


•^T" 


INDEX.  xxsifi 

INSURANCE— am&it*«A 
Warranties, 

flea-worthiness,  vi.  107* 

neutrality,  vi.  113. 

sailing  on  a  particular  day,  vi.  117. 

illicit  trade,  vi«  118. 

documents,  vi.  123. 
Of  the  risks  insared  against, 

perils  of  the  sea,  vi«  126. 

capture  and  detention,  vi.  127* 
Of  the  inception  and  tersiinattonof  the  risk,  vi.  IM. 
Deviation,  vi.  139. 

Licenses  to  touch,  trade,  &c.  vi.  Itf . 
Of  open  and  valued  policy,  vi.  149. 
Average,  vi.  152. 

Of  partial  and  total  losses,  vi.  155. 
Of  abandonment,  vi.  166. 
What  alteration  will  vitiate  the  policy,  vi.  184. 
Of  thelegaHty  or  illegality  of  the  risk  insared  again8^ 

V.  186. 
Of  preliminary  proof,  vi.  186. 
Retnrn  of  premium,  vi.  188. 
Double  and  re*«ssurance,  vi*  189* 
ConstructioQ  of  the  policy,  vi.  191. 
Of  the  action  upen,  vi.  200. 
Of  the  evidence,  vi.  201. 
Of  fire  insurance,  vi.  203. 
Life  insurance,  vi.  211. 
INTEREST, 

When  recoverable  in  general,  vi.  212» 

W%o  are  Uable  to  pay,  vi.  214.     ' 

{Vom  what  time  competed,  vi.  216. 

When  recoverable  as  simple  <:on tracts,  vi.  2lS* 

on  verbal  contracts,  vi.  218. 
■  on  goods  sold  and  delivered,  vi.  219. 

on  money  lent  and  advanced,  vi.  220. 

on  money  due  for  work  and  labor^  vi*  2S0. 

on  open  and  unliquidated  accounts,  vi.  221« 
When  recoverable  on  specialties, 

on  account  for  rent,  vi.  226. 

on  verdicts  and  judgments,  vi.  226. 
Mode  of  calculating,  vi.  227. 
Action  for  the  recovery  of,  vi.  229« 
Compound  interest,  vi.  831.         * 

You  vin.  K 
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INT£R£ST.^CbiiA'iit(<ii.  ! 

I 

Foreign  interest^  ti.  234.  I 

When  the  jury  may  allow  inlffirest  fcy  way  of  damsgeSf 
vi.  234. 
INT ERROGATORIES.— Seaiits.  Etfidmce^rAlOj  WUmess, ifiu.         ^ 
INTOXICATION.— See  tit  Drunkifmess,  iv.  594u 
JUDGMENT, 

Definition  and  general  nature  of,  vi.  23& 
Judgment  in  particular  cases,  ti.  237. 
The  arresting  of  judgment,  &Cw  tL  239^* 
Relative  to  erroneous  judgments,  tL  246* 
Satisfaction  and  discharge  of  judgment^  vi.  264b. 
Relative  to  entering  and  docketing  of^  vi.  JB9» 
Lien  upon  judgments,  vi.  262. 
Relief  in  chancery,  vi.  265.  ' 

Action  on,  vi.  267. 
Conclusiveness  of  judgment, 
in  respect  to  the  psrties-. 
ad  to  the  subject  matter  of  the  auit,  vi.  2S2L 
Of  foreign  judgments,  vi.  298. 
Of  the  judgments  of  sister  states, 
in  genera?,  vi.  305. 
in  libel  for  divorce,  vi.  SW. 
JURISDICTION,  vi.  322.^Aik1  see  tit.  Owfis  m*  6S7  lo  573. 
JURY, 

Talesmen,  vi.  324. 

De  medietate  lingusB,  vi.  325. 

Objections  to  jurors  on  the  ground  of  impaftiaMtyi  wbeis 

made,  vi.  326. 
Challenging  of, 

to  the  array,  vi.  336. 
to  the  polls,  vi.  328* 
Polling  of,  vi.  3S4* 
As  to  the  testimony  of  jurors  to  prove  their  prejudice 

or  miscc^nduct,  vi.  337. 
Misbehaviour  of  jurors,  yu  340. 
JUSTICE  OF  THE  PEACE, 

Origin  and  creation  of  in  general^  vu  34/k 
Jurisdiction  of^  vi.  34l.*--And  see  tiU  CourtBy  iii«  563r. 
Power  and  duty  of,  vi.  345. 
Privilege  of,  vi.  34ft* 

Liability  of,  vi.  351,— -And. see  tit.  Lindtaium^  rLSlO. 
Proceedings  before  a  justice,  vi.  358. 
LADING,  BILL  OF,  ^ 

Definition,  form  and  effect  of,  vi.  364. 
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LADING,  BILL  OF.— OmHnued. 

Of  the  transfer  and  endorsement  of|  ri.  368« 

Actions  on,  ri.  370. 
LANDLORD  AND  TENANT, 

Of  the  relation  of,  vi.  372. 

Rights  and  dnties  of  the  landlord,  vi.  373. 

Rights  and  duties  of  the  tenant,  vi.  380« 

Of  tenant  for  years,  vi.  386. 

Of  tenant  at  will,  vi.  388. 

Of  tenant  at  sufferance,  y'u  389. 
LARC7ENY, 

Definition  of,  Ti.  890. 

Constructiye  larceny,  vi.  391. 

Of  cepit  and  asportarit,  vu  392. 

Of  what  prope''ty,  vi.  394. 

Of  the  persons  who  may  commit  the  offence,  ti.  396. 

Of  the  indictment,  vi.  397.    . 

Of  the  «Ttdenoe,  ri.  399*  < 

LEASS, 

Definition  of,  ti.  400* 

Who  may  be  lessor  or  lessee,  ti.  403. 

Form  and  nature  of  a  present  demise,  Ti.  4l(^ 

Assignment  of  leases,  vi.  404. 

Termination  of,  Ti.  407. 

Construction  of,  vi.  407. 
LEGACY.— And  see  tit.  Devise,  iv.  347. 

What  may  be  bequeathed,  yt.  411. 

Remedy  for  the  recoTory  of  legacies,  vi.  411. 

Of  the  executors  assent  to,  vi.  413. 

General  and  specific  legacies,  vi.  414.— And  see  iv.  441. 

When  cumulative,  vi.  415. 

When  rested  and  when  lapsed,  vi.  416. 

When  a  satisfaction  of  a  debt  due  by  the  testator  to  the 
legatee,  vi.  418. 

When  a  satisfaction  of  a  debt  the  legatee  ewes  the  tes- 
tator,  vi.  419. 

Ademption  of  legacies,  vi.  419. 

When  charged  on  real  estate,  vi.  420. 
-  Whea  void  for  uncertainty  or  ambiguity,  vi.  421. 

Interest  on,  vi.  421. 

Statute  of  limitations,  as  applicable  to,  vi.  423*   . 

LIBEL^ 

Definition  of,  vi.  424. 

Difference  between  written  and  verbal  slander,  vi.  425. 
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LIBEL.— QmHrnud.  ' 

What  amouots  to  a  libel,  ti*  42&. 

Publication  of,  tL  432. 

Juatificatioii  of,  vi*  434. 

Action  for,  vi.  436. 

Indictment  for,  vi.  .439. 

ETidence,  vi.  440. 

Damages,  vi.  442. 
XIEN, 

Definition  of,  vi.  444. 
Liens  by  express  contract,  yi.  445* 
Liens  by  legal  relation,  vi«  44t7m 
General  Hens,  vi.  4d4. 
Rights  of  party  claiming  Itetis,  ri.  466. 
Determination  of  liens,  vi.  466. 
LIMITATION  or  ACTIONS, 

Relative   to  the  time  within  which  actions  most  hm 
brought;  as  to  the  form  of  action,  vi«  460. 

real  and  mixed  actions,  and  rigbt  of  entry^  ri.  46&. 

personal  actions,  vi.  467. 
As  to  the  parties  to  the  action,  vi.  469« 
How  the  statute  may  be  avoided, 

by  acknowledgment,  vi,  472. 

by  process,  vi.  486. 

by  devise,  vi.  489. 

by  fraud,  vi.  490. 

exceptions,  vi.  494. 
When  it  begins  to  run,  and  when  it  expires,  vi.  500. 
Pleadings  in  respect  to,  y'u  508.   * 
The  eifect  of  foreign  statutes  of  limitations  and  of  sis- 
ter states,  vi.  514. 
Limitation  in  courts  of  chancery,  vi.  519. 
LIQUIDATED  DAMAGES,  vi.  523. 
LUNATICS  AND  IDIOTS, 
Who  arc,  vi.  624. 
On  whom  the   law  imposes  the  oUigaiion  of  proof  in 

matter  of  lunacy,  vi.  &25» 
Of  the  evidence  in  questions  of  mental  sanity,  ru  596. 
Of  the  jurisdiction  oi  the  court  of  chancery,  vi.  5S8. 
Of  the  commission,  vi.  530. 
Of  the  inquisition,  vi.  531. 

To  whom  the  custody  of  the  lunatic's  person   and  es- 
tate may  be  committed,  vi.  532. 
Of  the  discharge  of  the  committee,  vi.  633. 
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LUNATICS  AND  IDIOTS.— Omtinu&i. 

Saperaediug  the  commiftsion^  vi.  633. 
^    Contracta^  by  lunatics  ahd  idiots,  vi.  ^4. 

Aetions  oa  behalf  of,  or  againat,  vi,  636* 

Partial  deprivatioD  of  reason,  vi.  539. 
MAINTAINANCE. — See  tit.   C^mptrtg  and  MakUainancef,  iii. 

137. 
MALICIOUS  ARREST,  vi.  540. 
MALICIOUS  PROSECUTION, 

When  it  lies,  vi.  642, 

Pleadings,  vi.  646. 

Evidence,  vi.  548. 

When  case  or  trespass  is  the  proper  remedy,  vi.  564. 
MANDAMUS, 

When  it  lies,. 

generally,  vi;  655. 

to  inferior  courts,  vi.  558. 

to  justices,  &c.  vi.  561.  • 

•to  oflScers,  vi.  563. 
Application  for,  vi.  564. 
Form  and  nature  of,  vi.  568. 
Amending  of,  vi.  56.9. 
Return.of  vi.  569. 

Damagesand costs  on,  vi.  571. 
MANSLAUGHTER, 

Definition,  vi.  571. 
As  to  the  provocation,  vi .  573. 
As  to  mutual  combats,  vi«  574. 
On  executing  process,  vi.  576* 

When  the  party  killing  is  engaged  in  some  act  lawful 
or  unlawful,  vi.  577. 
MARKET  OVERT,  vk.  1. 
MARRIAGE, 

Definition  of,  vii.  4. 

Age  of  consent,  vii,  4. 

Forms  of,  and  what  eonstitutes  a  valid  marriage,  vii.  4. 

When  void  for  fraud,  duress,  lunacy,  or  the  exi8teBC# 

of  a  prior  marriage,  vii.  8. 
Foreign  marriages,^  ^i.  10. 
'  What  is  sufficient  proof  of  a  marriage,  vii.  12* 

Remedy  for  the  non-performance  of  the  contract, 
who  may  maintain  an  action,  vii.  13. 
of  the  declaration,  vii.  14^ 
of  the  evidence,  vii.  1£. 
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MARRIAOK— < 

of  the  defence,  yu«  18. 
of  the  dameges,  vii.  19* 

of  the  evidence  in  mitigation  of  damafpesy  Tii.  SS. 
When  the  action  sntTires  against  the  adinittistrator  of 
the  {iroaiiaor,  rii*  23« 
MASTER  AND  SERVANT, 
How  created^  vii.  23. 
Coniequence  of, 

rights  of  master  against  serYant,  Tii.  S7« 
rights  of  master  against  third  )>eraottS^  nL  28* 
liability  of  master  to  third  peraons^  nrii.  3ft, 
rights  of  servant  against  master,  Yii«  41. 
fights  of  servant  against  third  persons,  vii.  46* 
liability  of,  vii.  48* 
Termination  of  the  relation,  vii.  49. 
MISNOMER,  vii.  6a 

MONEY  HAD  AND  RECEIVED,  vU.  61.*-And  see  i.  537. 
,  MONET  LENT,  vii.  54. 
MONEY  PAID,  &c.  vu.  65.— And  see  i.  645« 
MORTGAGES, 

Of  the  nature  of  mortgages,  vii.  56. 
Of  the  interest  of  the  mortgagor  in  the  premises,  vii.  61. 
Of  the  interest  of  the  mortgagee  in  the  premises,  viL  64* 
Of  the  equity  of  redemption,  vii.  73. 
Priority  of  inenmbranees,  vii.  77. 
Assignment  of  mortgages,  vii.  80. 
Of  notices,  vii.  82. 

Of  payment  or  tender,  release,  &c.  vii.  84. 
Of  foreclosure,  vii«  86. 
Of  personal  property,  vii.  90, 
MURDER, 

Definition  of,  vii.  93. 

What  constitutes  the  crime,  vii.  98. 

Of  the  malice,  vii.  97. 

Whfiti  is  a  sufficient  exfiose  for  the  commisMon  of^  vii. 

97. — And  see  tit.  MimflaughUr^  vi.  571. 
What  is  considered  a  sufficient  provocation  to  reduce 

the  killing  to  manslaughter,  vii.  lOCk 
Of  the  indictment,  vii.  lOl.-^And  see  tit«  Indidmentyvu  1  • 
Of  the  evidence,  vii^.  102, 

Of  the  pleas,  vii.  104. 
Of  the  verdict,  vii.  104. 
NEW  TRIALS, 

For  the  misconduct  of  the  party,  vii.  106. 
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NEW  TRIALS.— Gm/mtifrf. 

For  tke  misconduct  of  the  jory^jVii.  107. 

By  reason  of  a  void  verdict,  vii*  111. 

For  surprise,  absence  or  mistake,  vii.  112, 

Occasioned  by  the  witndtoes,  vti.  114. 

For  ^kt  admission  of  improper  testimoiiy,  vii.  116. 

For  the  misdirection  of  the  judge,  vii.  119. 

For  directions  given  by  the  judge  to  the  jury  after  ad- 
journment of  the  court,  vii.  121. 

For  a  verdict  against  law,  vii.  123. 

For  a  verdict  aga^st  evidence,  vii.  13B.    - 

Far  excessive  damages,  vii.  130. — And  see  tit.  Dam- 
ag€s,  iv.  Ill  to  113. 

For  smallness  of  damages,  vii.  131.-^  And  see  tit.  Dam- 

agesy  i V.  115., 
For  newly  discovered  evidence,  vii.  132. 
After  two  concurring  verdicts,  vii.  135. 
In  criminal  cases,  vii.  136. 
Power  of  a  court  of  equity  to  grant  a  new  trial  at  law, 

vii.  139. 
Difierence  between  a  new  trial  and  a  ventre  de^novo,. 

vii.  140. 

OFFICE  AND  OFFICER, 

appointment  of,  vii.  142. 

commission,  vii.  144. 

tenure  of,  vii.  144. 

removal  of,  vii.  146. 

liability  of,  vii.  146. 

incompatible  offices,  vii.  147. 
PARENT  AND  CHILD, 

Relative  to  the  duties  of  parent,  vii.  148. 
Relative  to  the  rights  of  parent, 

to  the  custody  of  the  child's  persdn,  vliv  I4l9r 

as  to  correction,  vii  151. 

as  to  restraints  from  marrying,  vii.  16if 

as  to  the  property  of  the  child^  vii*  152. 

as  to  the  earnings^  the  child,  vii.  159. 
Relative  to  the  liabilities  of  the  parent^  vii.  162. 
Relative  to  the  duty  of  the  child,  vii.  165. 
Guardian  and  ward, 

-  as  to  the  nature  and  appointment  of  the  fifuardktfV 
tii.161 

relative  to'  the  persons  who  are  eligible  as  guards 
iaas,  vii.  17 1 
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PARENT  AND  CHILD.— CWintied. 

rights  and  powers  of  guardians,  tu*  171. 

duties  of,  vii.  178. 

remoral  of,  yii.  178. 

actions  by  and  against,  vii»  180. 

settlement  of  a  guardian's  account,  vii.  185. 

in  respect  to  interest  as  trustees,  and  bj  anal- 
gy  to  other  trustees,  vii.  189. 
PARTNERS  AND  PARTNERSHIP, 
Definition  of,  vii.  204. 
How  treated,  viL  210^ 
Of  partnership  property^  vji.  21 L 
Of  the  authority   of  one  partner  to  bind  the  firm, 
by  bills  or  notes,  vii.  213. 
by  deed,  vii.  218. 
by  acts  generally,  vii.  220. 
Of  the  remedies  between  partners,  vii.  225, 
By  partners  against  third  persons,  vii.  229.    . 
By  third  persons  against  partners,  vii.  230. 
Of  dormant  and  outgoing  partners,  vii*  234^ 
Of  the  dissolution  of  the  partnership,  vii.  5Q6. 
PAROL  EVIDENCE, 

when  admissible  to  explain  an  ambiguity  in  wdttwi  m- 

struments,  viu  241 . 
when  to  contradict  or  control  a  written  instrument,  vii« 

248. 
in  other  cases,  vii.  2&2« 
PARTICULARS— BILL  OF. 

when  it  is  proper,  vii.  258^ 
its  form  aad  effect,  vii.  269. 

what  degree  of  certainty  in,  is  necessary,  vii.  261. 
as  to  enlarging  the  time  of  pleading,  Tii.  263. 
effect  upon  the  evidence,  yii*  263. 
PARTIES.— And  see  Joinder  of  Partie$j  i.  202. 
la  reference  ,to>^  the  plaintiff,  . 

in  actions  ex  contractu,  vii.  2634 
in  actions  ex  delicto,  vn.  267. 
In  reference  to  defondaats, 

in  actions  ex  contrectu,  vii*  268. 
in  actions  ex  delicto,  vii.  270« 
PATENTS, 

original  inventions,  vii.  271. 

additions  to,  and  combinations  of  old  articles,  vii.  273. 

requisites  of  the  patent,  and  specifications,  vii.  376. 
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PxVTENTS.— Cbn^nwcd. 

Construction  of,  vii.  277. 
Assignment  of,  vii.  278. 
What  will  avoid  a  patent,  vii.  278. 
Damages  for  violation  of,  vn.  279. 
PAYxMENT. 

What  is  payment,  vii.  279. 

Of  the  application  of  payments,  vii.  281. — And  see  iv. 

163,  164. 
Of  the  plea  of  payment  and  paying  money  into  court^ 
vii.  285. 
PENAL  STATUTES,  ACTIONS  UPON. 

When  they  may  be  brought,  vii.  287. 
Form  of  the  action,  vii.  289, 

Courts  in  which  the  action  must  be  brought,  vii.  291 
Construction  of,  vii.  291. 
Pleadings,  vii.  296. 
Evidence,  vii.  298. 
PERJURY. 

Definition,  vii.  299. 

Of  the  requisites  to  constitute  the  crime, 
the  oath  must  be  false,  vii.  300. 
and  taken  in  a  judicial  proceeding,  vii.  302. 
before  a  competent  authority,  vii.  304. 
and  be  material  to  the  matter  in  question,  vi^.  306^ 
Of  the  indictment, 

style  of  the  court,  vii.  308. 
caption,  vii.  309. 
time,  vii.  309. 

who  may  be  joined,  vii.  310. 
statement  of  the  oath,  vii.  310. 
statement  of  the  jurisdiction  of  the  court,  vii.  314. 
statement  of  the  taking  of  the   oath  in  a  judicial 
proceeding,  vii.  316. 
X  statement  of  the  materiality  of  the  false  oath  to  the 

issue,  vii.  315, 
statement   of  the  authority,   before  whom  taken> 

vii.  317. 
of  the  conclusion,  vii.  318. 
Proof  of  the  crime, 

of  the  witness,  vii.  319. 

of  the  nisi  prius  record,  vii.  320. 

of  the  evidence  to  sustain  the  indictment,  vii.  322. 
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PERJVRY—GmHnued. 

of  tfa€  evideDce .  to  sustain  the  statement  that  the 
defendant  swore  in  substance  and  effect,  vii.  323. 
Of  the  verdict,  yiU  324. 
Common  law  punbhment  for,  yiu  32&. 
PIRACY, 

definition  of,  vii.  326. 

relative  to,  by  statute,  vii.  327. 

relative  to  the  offence  of  combining  and  confederating 

with  pirateS)  vii.  332. 
jurisdiction  of  the  circuit  court  of  the  U.  S.  vii.  334. 
justification  of  the  offence,  ^ii.  3S4.. 
of  the  evidence,  vik  337. 
of  the  punishment,  vii.  337r 
PLEADING, 

General  rules  of  pleading, 

facts  necessary  to  be  stated,  vii.  338. 

of  material  averments,  vii.  344. 

of  certainty  in  pleading,  vii.  345. 

of  duplicity  in  pleading,  vii.  349. 

of  departure  in  pleading,  vii.  350. 
Mode  of  stating  facts,  vii.  352. 
Division  of  pleading,  vii.  352. 
Joining  different  eauses  of  action  in,  vii.  352. 
Construction  of  pleading,  vii.  352. 
Pleas  in  bar  generally,  vii.  553. 

nil  debet,  vii.  363. 

solvit  ad  diem,  vii.  365. 

nul  tiel  record,  vii.  265* 

non  est  factum,  vii.  366. ' 

the  general  issue,  and  what  amounts  to  a  defence 
under,  vii*  368. 

when  the  pleading  must  be  special,  vii.  373. 

conclusion  of,  vii.  375« 
Of  pleas  in  abatement,  vii.  376.   . 

beginning  and  conclusion  of,  vii.  378. 

coverture,  non  tenivre,  &c.  viL  380. 
Of  the  traverse,  Vii.  382. 
When  several  pleas  may  be  pleaded^  vii.  384. 
Of  pleas  by  several  defendants,  vii.  385. 
Of  pleas  puis  darien  continuance,  vii.  386. 
When  the  court  iw^ill  order  a  repleader,  vii.  388. 
Of  pleading  in  different  actions,  vii.  389. — And  see  tits. 
Jlssault  ff  BiOkryy  i.  607;  Bankrupt^  ii.  168;  Carri- 
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PLEADING— am«w€d. 

er^,  ii.  556;  Constahley  in.  313;  Corporation j  iii.  475; 
Det^)  Action  on,  iv.  153 ;  Detisy  It.  286  ;  Demurrer, 
iv.  333 ;  Indictment^  vi.  5% ;  JHToZtciotts  ProncuiUm^ 
vi.  546  ;  Murder^  vii.  104 ;  PenoZ  Statutes^  vii.  296 ; 
Quo  Tf^arra;ifo,  tiI.  497 ;  Replemny  yii.  561 ;  Sdrt 
Factor,  Till.  13;  Slander,  Tiii.  125;  Trespo^^,  riii.  193; 
Trover^  yiii.  225;  Use  tf  Occupation^  viii.  270;  Usuryi 
viii.  261. 

Demurrer  to,  vii.  392. — And  see  tit.  Demurrer^  iv.  326. 
POWER  OF  ATTORNEY. 

construction  of^  vii.  395.  ^ 

reTOCation  of,  vii.  399. 
POWERS. 

nature  and  kinds  of,  vii.  400. 

of  the  persons  to  whom  powers  may  be  given,  vii.  401. 

how  and  by  whom  executed,  vii.  401. 

construction  of  powers,  vii.  404* 

powers  of  a  public  nature,  vii.  409. 

extinguishment  of  pbwers,  vii.  411. 
PRESCRIPTION, 

definition  and  nature  of,  vii.  412.        « 

difference  between  a  prescription  and  a  custom,  vii.*  413. 

of  the  requisites  which  cdnstitute  a  prescriptive  right, 
vii.  413. 

what  may  be  acquired  by  prescription,  vii.  414. 

of  the  length  of  time  in  which  a  right  by  prescription 
may  be  acquired,  vii.  415. 

the  states  in  which  a  prescriptive  light  may  be  acquir- 
ed, vii.  417. 
PRESUMPTION.     And  see  tit.  EvidencBj  v.  119. 

legal  presumptions  in  general,  vii.  418.     And  see  tit. 
Evidence^  v.  119,  120. 

presumption  of  death,  vii.  419.     And  see  tit.  Evidence^ 
V.  123. 

presumption  of  payment,  vii.  420. 

presumption  of  grants,  vii.  423. 

presumption  of  a  conveyance,  vii.  423. 

presumption  of  the  abandonment  of  a  debt,  vii.  424. 

presumption  of  a  demand,  vii.  424. 
PRINCIPAL  AND  AGENT, 

Definition  of  the  contract  of  agency,  vii.  425. 

Who  may  be  agents,  vii.  426. 

Who  may  appoint  agents,  vii.  427. 
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PRINCIPAL  AND  AGEST.— Continued. 
Appointment  of,  vii.  427. 
Authority  of  an  agent,  how  proved,  vii.  428. 
.    Public  agents,  vii.  429. 

General  and  special  agents,  vii.  431. 
Agents  of  corporations,  vii.  432. 
Of  a  del  credere  commission,  vii.  434. 
Of  the  power  and  authority  of  an  agent, 

to  make  contracts  in  behalf  of  his  principal,  vii. 

436. 
to  pawn  goods,  or  dispose  of  them  on  credit,  vii. 

437. 
to  maintain  actions,  vii.  439. 
The  mode  of  executing  an  instrument  by  an  agent  so 

as  to  bind  the  principal,  vii.  442. 
Duty  of  an  agent,  vii.  444. 
Liability  of  an  agent  to  his  principal,  vii.  445. 
*  Measure  of  damages  in  an  action  by  a  principal  against 

his  agent,  vii.  446. 
Liability  of  the  agent  to  third  persons,  vii.  446. 
Liability  of  the  principal  to  third   persons  for  the  acts 

of  his  agent,  vii.  448. 
Liability  of  the  principal  to  his  agent,  p.  452. 
Of  a  subsequent  ratification  of  acts  done  by  an  agent, 

vii.  453.    • 
Of  the  agent's  right  of  lien,  vii.  456. 
Termination  of  the  agent's  power,  vii.  458. 
Payment  to  agents,  vii.  459, 
Sub-agents,  vii.  459. 
Contracts  by  agents  as  affected  by  the  statute  of  frauds, 

vii.  463. 
Evidence,  vii,  463. 
PRINCIPAL  AND  SURETY, 

'  constructing  of  the  contract  creating  the  relationship 

of  principal  and  surety,  vii,  464. 
liability  of  the  surety,  vii.  365. 
what  acts  of  the  creditor  will  discharge  the  liability  of 

the  surety,  vii.  466. 
remedy  of  the  surety  against  his  principal,  vii.  471. 
rights  of  a  surety  against  his  co-surety,  vii.  574, 
evidence,  vii.  476. 
PROFERT,  vii.  476. 
QUO  WARRANTO, 

definition  and  nature  of,  vii.  477, 
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QUO  WARRANTO.— ConSntted. 

application  for,  vii.  479. 

affidavits  on  which  the  motion  for  leave  to  file  is  found- 
ed, vii.  480. 

affidavits  oh  showing  cause,  vii.  280. 

who  may  file  an  information  in  the  natnre  of,  vii.  480. 

form  of,  vii.  484. 

when  this  information  will  be  granted,   and  in  what 
cases  it  lies,  vii.  487. 

the  process,  vii.  496. 

where  the  process  should  be  returnable,  vii.  496. 

pleadings  in,  in  general,  vii.  497. 

the  imparlance,  vii.  498. 

the  plea,*  vii.  498. 

the  replication,  vii.  498. 

the  rejoinder,  vii.  498. 

the  demurrer,  vii.  498. 

the  joinder  in,  vii.  498. 

judgment  in,  vii.  498. 

costs,  vii.  499. 
RAPE, 

definition  of,  vii.  601. 

who  may  commit  the  offence,  vii.  502. 

of  the  indictment,  vii.  502. 

of  the  evidence,  vii.  503. 

of  the  assault  with  an  attempt  to  commit,  vii.  505.. 
RECEIPT, 

effect  of  generally,  vii.  506. 

when  under  seal,  vii.  508. 
RELEASE, 

what  amounts  to  a  release,  vii,  511. 

what  may  be  released,  vii.  515. 

who  may  release,  vii.  516. 

construction  of  a  release,  vii.  518. 
REMAINDERS  AND  REVERSIONS, 

Definition  of,  vii.  522.    . 

Different  kinds  of, 

contingent,  vii.  522. 
vested,  vii.  524. 

Of  contingent  remainders,  intervening  between  the 
particular  estate  and  the  remainder  over,  vii.  524. 

On  what  event  the  contingent  remainder  may  be  limit- 
ed, vii.  525. 


xlri  INDEX. 

REMAINDERS  AND  REVERSIONS.— Con/tnued. 

Of  the  estale  necessary   to  support   a    contingent    re- 
der,  Til.  526. 

When  it  must  vest,  vii.  527: 

Construction  of,  vii.  528. 

DestructioQ  of,  vii.  530. 

Of,  reversions,  vii.  531. 
KENT.     And  see  tit.  Landhrdand  Tenant^  v.  371 ;  and  tit.  Lease, 
vi.  400;  and  tit.  Distress^  iv.  481. 

definition  and  nature  of,  vii.  534. 

out  of  vrhat  it  may  be  reserved,  vii.  537. 

relative-to  its  being  certain,  vii.  537. 

of  the  reservation,  vii.  538. 

payment  of,  539. 

of  the  apportionment  and  extinguishment,  vii.  541. 

acceptance  of,  vii.  545. 
assignment  of,  vii.  546. 

REPLEADER,  vii.  647. 

REPLEVIN,  . 

Definition  and  nature  of  the  action  of  replevin,  vii.  551. 

When  maintainable,  vii.  562. 
Who  can  or  cannot  maintain,  vii.  559. 
Of  the  replevin  bond, 
form  of,  vii.  564. 
sureties  in,  vii.  565. 
of  the  condition,  vii.  565. 
declaration  on,  vii.  568. 
damages  on,  vii.  569. 
Duty  of  the  sheriff,  vii.  569. 
Liability  of  the  sheriff,  vii.  570. 
Relative  to  the  claiming  of  the   property,   and  of  the 

writ"  de  proprietate  probanda^  rii.  573. 
Of  the  capias  in  withernam,  vii.  574. 
Of  the  pleadings, 

writ  and  declaration,  vii.  576. 
-pleas, 

non  cepit,  vii.  580. 
cepit  in  alio  loco,  vii.  582. 
property,  vii.  582. 
avowry  and  cognizance,  vii,  584. 

nature  and   form  of  an  avowry,  and  cogni- 
zance, and  what  they  must  set  forth,  vii.  485. 
plea  to,  vii.  589. 
general  issue,  vii.  590. 
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REPLEVIN.— Con^nuerf. 

riens  in  arrere,  vii.  590. 
tender,  vii.  591. 
non  demisit,  vii.  592. 
setH>ff,  vii.  592. 
replication,  vii.  593. 
difference  between  a  justification  and  an  avowry, 
vii.  593. 
Evidence,  vii.  594. 

Of  the  verdict  and  judgment,  vii.  594. 
Return  of  the  goods,  vii.  598. 
Damages  in  the  action  of  repletin,  vii.  599. 
Practice  connected  with, 

when  the  plaintiff  may  discontinue,  vii,  599, 
When  the  suit  abates,  vii.  600. 
RIOTS  AND  ROUTS, 

definition  and  nature  of,  viii.  1*. 
indictment  for,  viii.  3. 
ROBBERY, 

what  constitutes  the  crime,  viii   5. 
indictment,  viii.  7. 
evidence,  viii.  ?• 
SCIRE  FACIAS, 

definition  and  nature  of  the  writ,  viii.  8, 
form  of,  viii.  9. 
when  it  lies,  viii.  10. 
against  bail,  viii.  11. 
against  recognizors,  viii.  12. 
against  terre-tenants,  viii.  13, 
defence  to,  viii,  13. 

consolidation  of  several  writs  of,  viii.  14. 
amendment  of,  viii.  14.  ^ 

judgment  on,  viii.  15. 
interest  on,  vii.  15. 
SEDUCTION, 

When  it  is  sustainable  by  the  father,  mother,  master^ 

&c,  vii.  16. 
form  of  the  action,  viii.  19. 
Evidence, 

for  the  plaintiff,  viii.  19. 
for  the  defendant,  viii.  20. 
Damages,  viii.  20. 
SETOFF,- 

when  allowed,  viii.  21. 


xlviii  *  INDEX. 

SET-OFF.— Cbn/inu«d. 

between  what  persons,  Tiii.  29. 
in  what  actions,  viii.  39. 
of  the  mode  of  set-oJBT,  viii.  42, 
waiver  of,  viii.  43. 
SHERIFF, 

Rights  of,  to  fees  and  poundage,  viii.  45. 

to  maintain  actions,  viii.  47. 
Privilege  of,  viii.  48. 
Duties  of, 

as  to  the  execution  of  process,  vii.  48. 

as  to  the  return  of  process,  viii*  50. 

in  the  sale  of  lands,  viii.  50. 
Liabilities  of, 

for  taking  insufficient  bail,  viii.  52. 

for  negligence  in  the  execution  of  process,  viii.  53. 

for  negligence  in  not  returning  process,  riii.  53. 

for  a  false  return,  viii.  53. 

for  an  insufficient  return,  viii.  54. 

for  not  paying  over  money  collected  on  exepution, 
viii.  55. 

for  the  acts  of  his  officers,  viii.  56. 

measure  of  damages  against  a  sheriff  for  the  mis- 
conduct of  his  officers,  viii.  58. 

for  the  insolvency  of  receiptors,  viii.  59. 

for  an  escape,  viii.  59. 
Of  the  sheriff's  deputies. 

of  the  power  and  authority  of  his  deputies,  viii.61. 

actions  against,  viii.  63. 
Summary  jurisdiction  of  the  court  over  sheriffs,  viii.  63. 
Of  the  sheriff's  power  to  break  open  doors,  viii.  65, 
Of  the  bonds  given  to  the  sheriff,  viii.  66. 
Of  the  old  and  new  sheriff,  viii.  67. 
SHIPS  AND  SHIPPING, 

Of  the  owners  of  ships,  viii.  67. 
Of  part  owners,  viii.  7r. 
Duty  of  owners,  viii.  74. 
Liabilities  of  owners,  viii.  75. 
Of  the  master, 

his  duties,  viii.  82. 

of  hi^  rights,  viii.  83. 

of  his  responsibilities,  viii.  90. 
Of  the  mariners,  viii.  92. 
Of  the  wages,  viii.  94. 
Forfeiture  of,  viii,  98, 


*  \ 


— "^ ■•       I  ^     w^     •-■       J  paflHe-rfl^BBT"'— V      ■»       II I"'    ■    r^' ^  »■■■■     H>  '        I      ■»■ 


INDEX.  x^« 

SLANDER.    And  see  tit.  lAM,  rl  4M. 

What  amounts  to  generally,  Ttii.  103. 
As  to  personal  character,  yiiL  109. 
As  to  professional  character,  riii.  111. 
As  to  the  construction  of  words,  viii.  11&. 
Action  for,  viii.  119. 
Of  the  declaration,  viii.  120. 
Pleas,  viiL  135. 
Eridence,  viii.  127^ 
Verdict,  viii.  133. 
Damages,  134.  * 
STATUTES.— And  see  tit.  Penal  StatuUs,  vii.  287. 
Of  public  and  private,  viii.  136. 
Remedial  or  penal,  viii,  137, 
Construction  of, 

when  to  be  strict,  viii.  138. 
when  to  be  liberal,  Tiii.  140* 
when  ta.  be  equitable,  viii.  142. 
when  the  Intention  shall  prevail,  viii.  143. 
of  the  preamble,  title,  &c,  viii.  146. 
of  several  statutes  taken  together,  viii.  148. 
of  the  power  of  declaring  statutes  void,  viii.  149# 
Of  retrospective  statutes,  viii.  150. 
Repealing  of,  viii.  1 62. 
STOPPAGE  IN  TRANSITU, 

Definition  and  nature  of,  viii.  154. 

When,  and  under  what  circumstances,  the  right  may 

be  exercised,  viii.  157. 
When  the  goods  are  or  are  not  in  transitus^  viii.  158« 
Determination  of  the  transit,  viii.  162. 
TREASON, 

What  amounts  to,  viii.  165. 

When  the  court  will  admit  to  bail,  a  person  charged 
with,  viii.  169. 
*        Of  the  indictment,  viii.  169. 

Of  the  privileges  to  which  a  defendant,  in  an  indictment 

for  treason,  is  entitled,  viii*.  171« 
Of  the  evidence,  viii.  173. 
TRESPASS, 

When  the  action  must  be  trespass,  and  when  case,  viiir 

176. 
Of  the  parties  to  the  action)  viii.  176. 
When  it  lies, 

for  injuries  to  the  person,  viii»  178. 
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INDEX. 

TRESPASS.— Cbn/mtteil. 

for  injuries  to  personal  property,  Tiii.  178. 

for  injuries  to  real  property,  viii.  181. 

Tor  acts  committed  under  color  of  legal  proceed- 
ings, viii.  186. 
Against  whom  the  action  may  be  brought,  viii,  188. 
What  constitutes  a  joint  trespass^  viii.  192. 
Of  the  pleadings, 

declaration,  viii.  193. 

plea,  Tiii.  196, 

general  issue,  viii.  196.     And  see  Tiii.  199. 

property  in  a- stranger,  viii.  198, 

Kberum  tenementum,  viii.  198. 

license,  viii.  199. 

replication,  viii.  200. 

new  assignment,  viii.  20U 
Of  the  damages, 

in  general,  viii  202. 

consequential  damages,  viii.  203. 

as  to  the  sum  laid  in  the  declaration,  viii.  203. 

of  the  assessment  of  joint  damages  against  several 
.     joint  trespassers,  viii.  204. 

evidence  in  mitigation  of,  viii.  205. 

evidence  in  aggravation  of,  viii.  206. 
Relative  to  the  indictment  for,  viii.  208. 
TROVER,. 

Nature  of  the  action,  viii.  209. 

For  what  it  does  or  does  not  lie,  viii.  209. 

Requisites  to  maintain, 

of  the  plaintiff's  interest  in  the  thing  converted^ 
possession,  viii.  212. 
property,  viii.  212. 

of  the  conversion,  viii.  213. 
By  whom  maintaiiMible,  viii.  216. 
Against  whom  maintainable,  viii.  219. 
Defence  in,  viii.  223. 

Relative  to  bringing  iht  property  into  court,  viii.  224* 
Of  the  pleadings, 

declaration, 

venue,  viii.  225. 

description  of  the  property,  viii.  225, 

plea,  viii.  226. 
Damages  in,  viii.  2$6. 
liitexest  in,  viii.  229. 
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TRUSTEE  PROCESS,  viii.  229. 
USAGE  AND  CUSTOM,  - 

General  rcquisitea  of,  Yiii.  230. 

Persons  bound  by,  Tiii.  231. 

Unreasonable  and  void  custom,  viii.  234. 

Evidence  of,  viii.  240. 
USURY, 

Requisites  to  con^itute, 

there  must  be  au  unlawful  intention,  viii.  260. 
there  must  be  a  loan  and  an  agreement  to  take, 

viii.  251. 
there  must  be  usury  at  the  making  of  the  contract, 

viii.  252. 
other  requisites,  viii.  252. 
Agreements  and  transactions  which  are  deemed  usu- 
rious, viii.  253. 
Agreements  and  transactions  which  are  not  deemed 

,    usurious,  viii.  254. 
What  contracts  are  avoided  by  usury,  viii.  258. 
Of  renewed  and  substituted  securities,  viii.  258. 
Action  to  recover  back  money  paid  as  usury,  viii.  259. 
Relative  to  the  question  of  usury^  by  whom  decided, 

viii.  260. 
Relief  in  equity  against  usury,  viii.  260« 
Of  the  pleadings  in  cases  of  usury, 
plea,  viii.  261. 

what  usury  must  be  specially  pleaded,  and  when  it 
may  be  given  in  evidence  under  the  gen- 
eral issue,  viii.  262. 
Of  the  evidence,  viii.  263. 
Witnesses,  viii.  264. 
USE  AND  OCCUPATION, 

Action  for,  when  it  will  lie,  viii.  265. 
By  and  against  whom  it  may  be  brought,  viii.  269. 
Pleadings,  viii.  270. 
Evidence,  viii.  270. 
VENDORS  AND  PURCHASERS, 
Sales  by  auction, 

of  .puffing,  viii.  273. 
of  the  advertisement  of  sale,  viii,  274. 
Sales  under  the  authority  of  the  courts  of  equity, 

of  opening  the  biddings,  and  of  rescinding  the  con- 
tract, viii.  275. 
Of  the  consequences  of  the  contract, 


lii  INDEX. 

VENDORS  AND  PURCHASERS.— am*intfei. 

of  specific  performance,  viii.  278. 

of  the  remedies  for  a  breach  of  contract,  viii.  280. 
Of  the  consideration, 

of  inadequate  considerations,  viii.  283. 
of  unreasonable  considerations,  viii.  282. 
of  the  failure  of  the  consideration,  \i\u  283. 
Of  defects  in  the  quality  of  the  estate,  viii.  285. 
Of  defects  in  the  quantity  of  the  estate,  viii.  St86. 
Of  the  title  which  a  purchase  may  require,  viii.  287. 
Of  the  time  allowed  to  complete  the  contract,  viii.  291. 
By  which  party  the  deed  of    conreyance  is  to  be  pre- 
pared, viii.  293. 
Of  the  obligation  of  the  purchaser  to  see  to  the  appli- 
cation of  the  purchase  money,  viii*  294. 
Of  the  vendor's  lien  on  the  estate  sold,  for  the  purchase 

money,  if  not  paid,  viii.  297. 
Of  the  persons  who  are  or  are  not  capable  of  purchasing, 
of  purchases  by  aliens,  viii.  299. 
of  purchases  by  femes  covert,  viii.  299. 
of  purchases  by  trustees,  agents,  &c.  viii.  300. 
of  purchases  by  guardians  ad  litem,  viii.  302. 
Of  notice, 

actual  notice  and  the  effect  thereof,  viii.  302. 
constructive  notice,  viii.  303. 
Pleading  a  purchase,  viii.  304. 
VERDICT.     And  see  tit.  JVcw  Trial,  vii.  104. 
General  verdicts, 

when  good,  viii.  308. 
when  bad,  viii.  311. 
Special  verdicts,  viii.  314. 

What  defects  and  faults  are  cured  by  verdict,  viii.  317. 
Amendments  of  verdicts,  viii.  318.    And  see  tit.  Jlmend-- 

meniSf  i.  351. 
Construction  of,  viii.  320. 
In  criminal  cases,  viii.  320. 
VOLUNTARY  CONVEYANCES  AND  ASSIGNMENTS, 
Post-nuptial  contracts,  viii.  322. 

Voluntary  conveyances,  viii,  324.     And  see  tit.  Frau- 
dulent Qmveyancesy  v.  468  to  481. 
Assignment  for  the  benefit  of  creditors,  viii.  330.     And 

see  tit.  Debtor  and  Creditor,  iv.  160. 
Of  the  sale  and  assignment  of  goods,  fcc.  viii.  332. 
And  see  v.  473  to  478. 
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WAGERS,— When  ralid  or  not,  viii.  338. 
WARRANTY, 

Definition  ofy-yiii.  341. 

Implied  warranty,  viii.  342. 

Express  warranty,  viii.  348. 

Breach  of,  viii.  361. 

Of  the  action,  viii.  351. 

Evidence,  viii.  362. 

Damages,  viii.  364.  ^ 

WARRANT, 

When  it  is  essential,  viii.  366' 

By  whom  and  how  granted,  viii.  356.  * 

Form  and  direction. of,  viii.  357. 

Proceedings  under  it,  viii.  858. 

Search  warrants,  Viii.  359. 
WASTE, 

To  houses,  viii.  361.     And  see  tit.  Fixturesy  v.  422. 

To  lands,  viii.  362. 

To  woods,  gardens,  4c.  viii.  365 

By  and  against  whom  the  action  may  be  sustained,  f  iii. 
f  366. 

Remedies  for  waste,  viii.  368. 
WATER  COURSES  AND  RIVERS, 

Of  property  in  them,  viii.  369. 

Distinction  between  navigable  rivers  and  others,viii.373. 

Right  of  fishing,  &c.  in  them,  viii.  375. 

Use  of  them  for  mills,  &c.  viii.  376. 

Of  diverting,  &c.  viii.  380, 


WAY, 


WILL, 


Different  kinds  of 

by  custom,  viii.  383. 

by  grant,  viii.  383. 

by  prescription,  viii.  386.     And  see  vii.  412. 

by  necessity,  viii.  387. 

publie  ways,  viii.  388. 

private  ways,  viii.  390. 
Remedy  for  disturbance  of,  viii.  392. 
By  indictment,  viii.  393. 

Who  may  make  a  will,  viii.  395. 

In  respect  to  the  form,  execution,  and  publication  of  a 

will,  viii.  396. 
Of  several  wills,  viii.  399. 
Of  codicils,  viii.  400. 


liv  INDEX. 

WILL.— CSontfnucd. 

Rerocation,  viii.  400. 
How  a  will  may  be  reyived,  viii.  401, 
Republication,  viii.  402. 
Construction  of  a  will,  viii.  402. 
What  may  be  devised,  viii.  404. 
Operation  of  a  will,  viii.  409. 
Construction  in  particular  cases,  viii.  411. 
Probate  of  a  will  and  its  effects,  viii.  416. 
How  to  be.given  in  evidence,- viii.  421. 
The  admission  of  -parol  evidence  to  explain  or  control 
a  will,  viii.  421. 
WINDOWS  AND  LIGHTS,  viii.  425.     And  see  tit.  Prescrip- 
tion^ vii.  412. 
WITNESSES, 

Relative  to  who  are  or  are  not  competent, 
in  general,  viii.  429. 
in  particular, 

acceptor  of  a  bill  of  exchange,  viii.  429. 
accomplice,  viii.  430.      And  see  tit.  Accom^ 

plice,  i.  133;  and  viii.  462. 
agent,  viii.  431. 
arbitrator;  assignor,  viii.  434. 
atheist,  viii.  436.     And  see.  Incompetency  of 
witnesses  from  want  of  religious  belief, 
viii.  484. 
attorney  and  counsel,  viii.  436. 
bail,  viii.  438. 
broker;  captors,  viii.  439. 
co-heirs,  viii.  440. 
commoner;  corporator,  viii.  442. 
co-trespasser;  debtor  and  creditor,  viii.  453. 
executors  and  administrators,  viii.  444. 
grantor  and  grantee,  viii.  445. 
husband  and  wife,  viii.  447. 
idiots  and  lunatics;  infant,  viii.  450. 
inhabitant;  -joint  promisor,  viii.  451. 
*  judge;  jurors,   viii.  462.      And  see  tit.  Jury^ 

vi.  337. 
landlord  and  tenant,  viii.  453. 
legatee,  viii.  454. 
master  and  servant,  viii.  455. 
master  of  a  vessel,  viii.  466. 
mortgagor  and  mortgagee,  viii.  458. 
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negro,  Tui.  469« 

obligor,  yiii.  460. 

parishioners,  viiL  462. 

particeps  criminis,  viii.  462.     And  see  tit.  ^Sc^ 

complice^  i.  133,  and  viii.  430. 
partner,  viii.  463. 
party  to  a  suit,  viii.  466. 
principal  and  accessary,  viii.  473. 
principal  and  ageiit,  viii.  473.     And  see  jJgcn  t 

viii.  431. 
salvors;  seamen,  viii.  474. 
sheriff's  deputy ;  stockholder,  viii.  475.. 
surety,  viii.  477. 

tenants  in  common,  viii.-479.     And  sec  Co- 
heirs y  viii.  440. 
trustee,  viii.  481. 
vendor,  viii.  482. 
Incompetency  of,  from  virant  of  religious  belief,  viii.  484. 
Incompetency  of,  from  infamy  of  character,  viii.  485. 
Incompetency  of,  from  interest, 
general  rule,  viii.  490. 

of  the  kind  and  degree  of  interest  which  is  suffi- 
cient to  disqualify  a  witness,  viii.  490."    ^ 
objections  to  witnesses  on  the  ground  of  interest, 

when  made,  viii.  493, 
interest  of  a  witness,  how  proved,  viii.  493. 
Competency  of  an  interested  witness,  how  restored, 
by  release,  viii.  495. 
by  assignment,  viii.  497. 
by  placing  a  sum  of  money  in  the  witness*  hands 

equal  to  his  liability,  viii.  498. 
by  a  delivery  to  the  witness  of  the  guaranty  by 
virhich  he  is  bound,  with  permission  to  de- 
stroy it,  viii.  499. 
Examination  of 
in  chief, 

leading  q.uestions,  viii.  499. 
cross-examination, 

when  a  witness  is  privileged  from  answering, 
viii.  501. 
re-examination,  viii.  507. 
credit  of  a  v^itness,  how  impeached,  viii.  508. 
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credit  of  a  witness^  how  supported|  yiii.  517. 
how  a  witness  may  assist  his  memory^  viii.  519. 
Privilege  of,  riii.  521. 
Remedies  against, 

for  disobeying  the  subpoena, 

by  attachment,  riii.  521.  \ 

by  action,  Tiii.  522. 
for  refusing  to  be  sworn,  yiii.  523. 
for  giving  false  testimony,  viii,  524. 
.Fees  of,  viii.  524. 

Relative  to  the  number  of^  viii.  524. 
WORK  AND  LABOR.     And  see  tit.  JlssumpsU^  I  546. 
Relative  to  the  contract  for,  viii.  526. 
Of  the  action,  viii.  627. 
Of  the  declaration,  viii.  529. 
Of  the  damages,  viii.  531. 


EWD   OF   VOLUME  VIII. 


iLi    Ji^i-y 


L  ■  ':fti 


_'*?^  =*»'       .- 


